Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


r 


« 


0 
I 


A  TREATISE 


ON  THB 


LAW  OF  DIVORCE 


AND 


ANNULMENT  OF  MAERIAGE 


mCLVlXSQ 


THB  ADJUSTMENT  OF  PROPERTY  RIGHTS  UPON  DIVORCE, 

THE  PROCED^TRE  IN  SUITS  FOR  DIVORCE,  AND 

THE  VALIDITY  AND  EXTRATERRITORIAL 

EFFECT  OF  DECREES  OF  DIVORCE 


BY 


WILLIAM  T.  NELS^ 

Of  THB  OXARA,  Neb.'  Baa  ^ 


IN  TWO  VOIATNCEB 

YOLUME  I     • 


CHICAGO 

CALLAQHAN  AND  COiTPAUY 

18d5 


■^     "-^ 


LIBRARY  OF  THE 
LELAND  SJAHFORD  JR.  UNIVERSITY. 


COPYBIQHT,  18SM^ 
BY 

WILUAM  T.  NELSON. 

JAN  16  1901 


STATE  JOURNAL  PBINTINO  COMPANY, 

PBDITEB8  AND  STXRXOZTPBBS, 
■  A  DWDM,  VI& 


PREFACE. 


Our  divorce  laws  consist  of  statutes  which  are  in  part 
original  provisions  in  regard  to  the  dissolution  and  annul- 
ment of  marriage,  and  also  a  partial  incorporation  of  the 
ecclesiastical  law.  When  our  divorce  laws  were  first  enacted, 
they  were  interpreted  like  other  statutes  with  reference  to 
the  prior  and  unwritten  law.  During  the  first  half  of  this 
century  the  tendency  of  our  courts  was  to  rely  almost  ex- 
clusively upon  ecclesiastical  definitions  and  precedents;  and 
our  text-books  on  this  question  are  in  the  main  treatises  on 
principles  of  the  ecclesiastical  law,  with  but  little  reference 
to  our  statutory  law.  But  at  present  this  method  may  be 
abandoned  with  profit  Our  statutory  laws  are  unlike  the 
Jaws  relating  to  divorce  as  administered  by  the  Church  of 
England,  and  are  based  upon  reasons  radically  different 
The  church  regarded  marriage  as  indissoluble,  and  the  di- 
vorce was  in  effect  a  finding  that  the  wife  was  entitled  to 
separate  maintenance  until  a  reconciliation  could  be  effected, 
or  that  the  husband  was  relieved  from  such  support  But 
our  laws  proceed  upon  the  theory  that  marriage  is  a  civil 
institution,  to  be  regulated  in  its  formation  and  dissolution 
by  civil  laws  based  upon  public  policy  rather  than  the  ten- 
ets of  any  particular  church.  The  absolute  divorce  and 
the  rights  and  liabilities  created  by  it  were  unknown  at  the 
ecclesiastical  law.  The  object  of  this  treatise  is,  therefore, 
a  comprehensive  presentation  of  our  modern  law  relating  to 
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the  dissolution  and  annulment  of  marriage,  with  special  ref- 
erence to  our  present  statutes  and  the  recent  decisions.  The 
value  of  our  decisions  relating  to  divorce  depends  to  a  great 
extent  upon  the  form  and  effect  of  the  statutes  in  foroe 
when  the  decisions  were  rendered.  The  diversity  of  these 
statutes  is  a  matter  of  common  knowledge  and  the  object 
of  much  unfavorable  comment  But  the  diversity  does  not 
prevent  a  classification  and  analysis  of  the  statutes  and  de- 
cisions, or  a  systematic  treatment  of  the  whole  subject. 

The  analysis  and  general  treatment  of  the  subject  is  the 
"result  of  an  original  research  of  the  sources  of  authority  — 
the  reports  of  cases.  It  is  in  these  that  we  find  the  most 
thorough  examination  and  discussion  of  the  law  in  detail, 
and  the  most  careful  application  of  it  to  the  drcumstances 
of  the  case  and  the  conflicting  rights  of  the  parties.  Valuable 
accessions  to  our  knowledge  of  law  is  often  derived  from 
'the  logical  and  forcible  arguments  of  counsel  as  followed  or 
disapproved  by  the  courts.  But  much  assistance  was  de- 
rived from  text-books  on  this  and  kindred  topics,  and  partic- 
ularly from  the  works  of  Mr.  Schouler  and  Mr.  Bishop.  In 
gome  instances  Mr.  Bishop's  views  have  been  criticised  where 
they  seem  to  be  at  variance  with  the  true  reason  of  the  law 
and  the  weight  of  authority ;  but  this  is  never  done  without 
due  consideration  or  without  the  respect  justly  due  to  one 
who  has  devoted  his  life  to  a  study  of  the  law.  Other  text- 
books have  been,  referred  to  where  it  might  be  necessary  to 
C3xamine  them  on  i^^rtant  topics  not  within  the  scope  of 
this  work. 

The  method  pursued  in  the  treatment  of  each  subject 
was  to  give  both  a  statement  of  the  general  principles  of 
the  law,  and  also  illustrations  of  the  application  of  such 
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principles  by  a  brief  statement  of  the  facts  in  some  of 
the  most  important  cases,  and  an  exhaustive  citation  of  all 
the  decisions  on  the  point  stated,  including  the  decisions 
of  the  courts  of  last  resort  in  each  state  and  territory,  Eng- 
land, Scotland,  Ireland,  and  the  British  provinces  in  Amer- 
ica, and  also  the  decisions  of  the  appellate  and  intermediate 
courts  of  New  York,  Illinois,  Indiana  and  Missouri.  By  the 
use  of  the  National  Eeporter  System,  many  cases  not  offi- 
cially reported  have  been  examined  and  cited,  and  also  all 
of  the  important  decisions  reported  by  the  system  up  to  and 
including  the  legal  year  1895. 

To  make  the  work  as  complete  and  useful  as  possible  the 
entire  subject  of  divorce  has  been  treated  as  minutely  and 
exhaustively  as  practicable.  The  divorce  suit  being  sui 
generis  is  subject  to  peculiar  principles  which  render  it  nec- 
essary to  treat  procedure  at  some  length,  including  such 
topics  as  pleading,  evidence,  trial,  appeal,  decrees  of  divorce, 
and  orders  concerning  alimony,  attorney's  fees  and  the  cus- 
tody of  the  children  of  the  parties. 

Special  attention  was  given  to  questions  arising  after  a 
decree  of  divorce,  such  as  the  division  and  restoration  of 
property,  the  award  of  alimony  in  gross,  or  in  instalments, 
in  lieu  of  dower,  and  the  allotment  of  dower  on  divorce  as 
directed  by  statute  in  many  of  the  states.  The  nature  of 
the  permanent  allowance  on  an  absolute  divorce  has  been 
stated  and  carefully  distinguished  from  the  permanent  ali- 
mony awarded. during  a  separation  of  the  parties.  The 
award  made  for  the  support  of  the  wife  in  a  proceeding  to 
recover  separate  maintenance  without  divorce,  and  where  a 
divorce  is  denied  to  both  parties,  has  been  treated  sepa- 
rately and  at  greater  length  than  usual 
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The  number  of  divoroes  granted  in  the  XJnited  States 
will  necessarily  create  a  great  amount  of  litigation  concern- 
ing the  validity  and  effect  of  decrees  of  divorce.  Many  con- 
troverted questions  concerning  the  effect  of  such  decrees, 
where  they  have  been  obtained  upon  constructive  service 
in  other  states,  have  been  fairly  stated  and  as  freely  dis- 
cussed as  the  nature  of  this  work  will  permit.  The  vaca- 
tion of  decrees  obtained  by  fraud  and  the  collateral  attack 
of  such  decrees  has  been  given  considerable  attention,  al- 
though this  subject  may  not  be  within  the  scope  of  this 
work. 

In  the  hope  that  the  writer  has  contributed  something 

towards  the  development  of  the  law  as  a  science,  and  aided 

in  the  proper  determination  of  questions  yet  to  arise,  this 

work  is  respectfully  submitted  to  the  profession. 

W.  T.  Nelson. 
Omaha,  Nsa, 

October  22, 1899. 
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§  1.  Divorce  law  in  general. —  The  law  of  divorce  is  a 
distinct  branch  of  the  law.  Its  governing  principles  are  pe- 
culiar and  its  procedure  anomalous.  It  embraces  many  of 
the  principles  by  which  the  rights  of  the  parties  are  deter- 
mined in  civil  proceedings  and  also  some  of  the  principles  of 
the  criminal  law.  The  marked  peculiarity  of  the  divorce 
law  is  that  all  the  agreements  and  equitable  rights  of  the 
parties  are  subject  to  considerations  of  public  policy.  This 
peculiarity  is  ever  present,  and  is  the  controlling  factor  in 
every  question  relating  to  marriage  and  divorce.  The  pub- 
lic policy  relating  to  marriage  is  to  foster  and  protect  it,  to 
make  it  a  permanent  and  public  institution,  and  to  encour- 
age the  parties  to  live  together,  and  to  prevent  separations 
and  illicit  unions.  If  marriage  was  a  mere  contract  not  in- 
volving the  rights  of  others,  the  conduct  of  the  parties  with 
reference  to  it  would  not  be  a  matter  of  public  concern.  In 
8uch  case  the  law  of  contracts  would  govern  the  rights  of 
the  parties.  They  might  fix  the  terras  of  the  contract  and 
its  duration,  and  either  party  might  rescind  as  if  it  were  an 
ordinary  contract.  But  marriage  is  a  public  institution  in- 
1 
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volving  the  morals  and  orderly  conduct  of  the  community. 
It  is  the  fountain  of  the  race,  the  basis  of  society,  and  the 
foundation  of  innumerable  rights  and  liabilities.  It  encour- 
ages the  nurture  and  education  of  children,  promotes  good 
order  and  morality,  and  prevents  uncertainty  of  property 
rights.  These  concern  the  public  rather  than  private  wel- 
fare, and  are  therefore  within  the  protection  of  a  public 
policy. 

The  procedure  is  also  modified  by  considerations  of  pub- 
lic policy.  The  anomalous  character  of  the  divorce  suit 
arises  from  the  interest  of  the  state  in  the  proceeding. 
Nominally  it  is  a  suit  between  two  parties;  but  their  rights 
are  so  modified  by  rules  of  public  policy  that  the  proceed- 
ing loses  many  of  the  characteristics  of  the  civil  suit.  Ordi- 
narily the  parties  may  settle  their  rights  by  stipulations  and 
agreements;  but  in  a  divorce  suit  such  agreements  to  pro- 
cure or  aid  in  procuring  a  divorce  are  against  public  policy 
and  void.  And  agreements  to  hasten  the  proceedings,  to 
suppress  scandalous  evidence,  to  assist  in  procuring  testi- 
mony, to  submit  the  cause  to  a  referee  or  to  arbitrators, 
and  in  other  ways  assist  in  obtaining  a  decree  as  quietly 
and  quickly  as  possible,  are  not  permissible  in  a  divorce 
suit,  however  commendable  such  methods  may  be  in  other 
actions.  A  decree  of  divorce  cannot  be  obtained  without 
full  and  satisfactory  proof  of  a  cause  for  divorce.  A  decree 
wiU  not  be  entered  upon  the  default  of  the  defendant,  or 
upon  his  admissions  in  his  answer,  or  upon  any  form  of 
pleading  or  stipulation.  In  this  respect  the  divorce  suit  is 
unlike  other  civil  actions.  The  rule  requiring  fuU  and  sat- 
isfactory proof  of  the  cause  for  divorce  is  essentially  different 
from  the  rules  of  proof  in  civil  causes.  It  removes  the  con- 
duct of  the  case  beyond  the  control  of  the  parties,  and  em- 
powers the  court  to  dismiss  the  proceeding  although  neither 
party  desired  or  moved  for  such  relief.  The  proceeding 
may  be  adversary,  but  it  is  not  always  so.  If  the  parties 
are  conspiring  to  obtain  a  decree  the  court  will  refuse  to 
grant  them  any  relief.    It  is  a  result  of  these  principles 
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that  a  divorce  suit  is  a  triangular  proceeding,  in  which  the 
husband,  the  wife  and  the  state  are  parties,'  either  in  theory 
or  in  fact  —  a  combination  of  rare  occurrence  in  other 
actions. 

Owing  to  these  peculiar  principles  and  rules  of  procedure 
the  law  of  divorce  requires  a  special  and  exhaustive  treat- 
ment, both  as  to  the  substantive  law  and  the  pleading  and 
practice.  The  analogies  between  this  and  other  branches 
of  law  are  not  so  clear  and  direct  that  principles  of  one  may 
always  be  applied  to  the  other.  It  is  difficult  to  determine 
what  principles  are  applicable  and  what  procedure  shall  be 
followed.  There  are  no  codes  of  divorce  procedure ;  and  it 
remains  a  difficult  question  to  determine  to  what  extent  the 
divorce  suit  shall  follow  the  codes  of  civil  procedure,  or 
whether  the  provisions  of  these  codes  are  so  insufficient  that 
resort  must  be  had  to  the  obsolete  practice  of  the  ecclesias- 
tical courts.  In  determining  these  questions  the  courts  have 
reached  a  variety  of  conclusions,  owing  to  the  difficulty  of 
the  subject.  It  is  proposed  in  this  treatise  to  cover  the 
whole  ground  and  to  discuss  every  aspect  of  the  modern 
law  of  divorce  that  may  be  useful  or  important  in  determin- 
ing future  controversies. 

§  2.  Nature  and  definitiou  of  marriage. — In  legal  effect 
marriage  is  a  status  into  which  the 'parties  may  enter  by 
agreement,  but  the  duties  and  liabilities  of  which  are  gov- 
erned by  the  general  laws  of  the  state.  As  a  status  it  re- 
sembles that  of  master  and  servant,  as  it  is  entered  into  by 
the  voluntary  agreement  of  the  parties,  and  does  not  arise 
out  of  mental  incapacity,  birth,  age,  race  or  social  condi- 
tion of  the  parties,  Uke  the  status  of  guardian  and  ward, 
parent  and  child,  majority  and  infancy,  or  master  and  slave. 
But  marriage  resembles  all  these  in  that  the  duties  and  lia- 
bilities of  each  relation  are  governed  by  law  and  not  by  the 
express  agreement  of  the  parties. 

The  term  status  is  used  to  denote  the  state  of,  condition, 
or  situation  of  a  thing.  As  applied  to  persons  it  means  the 
^  legal  position  of  a  party  in  or  with  regard  to  the  rest  of 
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the  community."  *  With  reference  to  marriage,  every  per- 
son has  a  siutvs  as  single,  married  or  divorced.  The  relation 
of  husband  and  wife  is  a  atatv^  which  from  necessity  must  be 
under  the  direct  control  of  the  state,  because  this  relation 
involves  the  rights  and  liabilities  of  many  third  persons. 
For  the  protection  of  the  rights  of  these  third  persons  as 
well  as  of  the  parties  themselves,  the  law  has  fixed  the  duties 
and  liabilities  of  married  persons  with  respect  to  the  com- 
munity. This  constitutes  their  legal  position  in  the  com- 
munity. 

A  status  is  not  always  created  by  contract.  It  results 
from  a  compliance  with  the  laws  and  regulations  prescribed 
by  the  state.  In  some  respects  marriage  resembles  a  corpo- 
ration, the  members  of  which  have  voluntarily  changed  their 
liabilities  as  partners  by  complying  with  the  general  laws 
of  the  state,  thereby  entering  a  new  status  by  complying 
with  the  law  but  not  creating  a  status  by  their  contract.  It 
is  not  the  contract  but  the  laws  which  regulate  a  class  of 
individuals  in  a  community  that  gives  such  individuals  a 
fixed  legal  capacity  or  status.  For  instance,  if  two  persons 
of  the  same  sex  agree  to  live  together  during  their  Uves,  to 
love  and  support  each  other,  this  contract  would  not  create 
a  status.  Such  agreement,  being  rare  and  not  involving  the 
rights  of  others  to  any  extent,  is  not  governed  by  laws  fix- 
ing any  special  liabilities  upon  the  parties,  and  it  may  be 
said  that  they  have  no  legal  position  or  status^  except  that 
of  single  persons.  But  where  two  persons  of  opposite  sex 
enter  into  such  an  agreement  they  establish  the  relation  of 
husband  and  wife — a  fixed  and  definite  relation  governed  by 
special  laws.  The  relation  is  a  status,  the  most  important 
of  all  social  relations,  and  the  most  favored  and  protected 
by  our  laws.  "  It  is  a  great  public  institution,  giving  char- 
acter to  our  whole  civil  polity."  ^ 

1  Niboyet  v.  Niboyet,  4  P.  D.  1.  personal  relation,  or  a  mere  coi>- 

'  Noel  V,  Ewing,  9  Ind.  37.  tract   between  them,   though   it 

The  relation  of  two  married  per-  comes  into  existence  in  pursuance 

sons  to  each  other  is  not  a  mere  of  a  contract;  but  it  is  "a  statvA  or 
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§  3,  Marriage  not  a  eontract. —  The  doctrine  that  mar< 
riage  is  a  stat^us  is  modem  —  an  evolution  from  a  long  con- 
flict of  opinion.  When  yarions  churches  assumed  control 
of  the  marriage  relation  as  within  their  exclusive  jurisdic- 
tions, the  dogma  was  announced  that  marriage  was  a  sacra- 
ment to  be  solemnized  by  a  religious  ceremony  of  the  church 
regardless  of  the  faith  of  the  parties.  In  hostility  to  this 
encroachment  of  the  church,  the  courts  by  degrees  came  to 
regard  marriage  as  a  contract  rather  than  a  sacrament.  To 
distinguish  these  views,  marriage  was  spoken  of  at  the  be- 
ginning of  this  century  as  a  "  civU  contract "  instead  of  a 
sacrament.  The  term  contract  was  inappropriate,  as  the 
marriage  relation  has  but  two  points  of  resemblance  to  a  con- 
tract. First,  the  agreement  to  marry  is  a  contract ;  and  sec- 
ond, the  validity  of  a  marriage  is  determined  by  the  lex  loci 
contractus.  The  relation  differs  from  a  contract  in  the  fol- 
lowing essentials : 

1 .  The  parties  are  not  free  to  fix  the  terms  of  the  agreement. 

2.  They  cannot,  after  marriage,  modify,  cancel  or  rescind. 

3.  The  nature  of  the  static  changes  with  a  change  of 
domicile. 

4:.  Or  by  a  change  of  law. 

5.  No  damages  can  be  recovered  for  a  violation  of  marital 
duty. 

6.  The  marriage  involves  the  rights  of  others  not  parties. 

legal  condition  established  by  law,  law  a  relation  between  the  parties, 

involving  not  only  the  well-being  and  what  is  called  a  *  status '  of 

of  the  parties,  but  also  the  highest  each.    The  status  of  an  individual, 

interests  of  society  and  the  stat«,  used  as  a  legal  term,  means  the 

and  having  more  to  do  with  the  legal  i>osition  of  the  individual  in 

morals  and  civilization  of  a  peo-  or  with  regard  to  tlie  rest  of  the 

pie  than  any  other  institution,"  community.     Tliat     relation    be- 

State  V,  Duket  (Wis.),  68  N.  W.  83.  tween  the  parties,  and  that  status 

In  Niboyet  v.  Niboyet,  4  Prob.  of  each  of  them  with  regard  to 

Div.  11,  Brett,  L.   J.,  said  that:  the  community  which  are  consti- 

**  Marriage  is  the  fulfillment  of  a  tuted  upon  marriage,  are  not  im- 

contract  satisfied  by  the  solemni-  posed  or  defined  by  contract  or 

zation  of  the  marriage;  but  mar-  agreement,  but  by  law." 
riage,  directly  it  exists,  creates  by 
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The  doctrine  that  marriage  is  a  contract  was  asserted  in 
England  in  Lolly's  case,  which  held  that  a  marriage  con- 
tracted in  England,  where  marriage  is  indissoluble,  cannot 
be  dissolved  by  the  courts  of  other  countries.^  Afterwards 
a  controversy  arose  in  Scotland  as  to  whether  the  lex  loci 
contractus  so  far  governed  the  English  marriage  that  the 
courts  of  Scotland  would  refuse  to  dissolve  it  according  to 
the  laws  of  Scotland.  It  was  held  that  marriage  was  not  a 
contract,  but  a  siattos  under  the  control  of  the  state  in  which 
the  parties  have  acquired  a  domicile.^  The  English  courts, 
after  this  decision  was  rendered,  receded  from  the  position 
that  marriage  was  so  far  a  contract  that  the  courts  of  an- 
other country  could  not  dissolve  an  English  marriage.' 

In  the  American  decisions  marriage  is  sometimes  said  to 
be  a  contract,  but  at  the  same  time  the  distinctions  are  stated 
showing  that  marriage  is  something  diflFerent  from  a  con- 
tract.*   But  in  some  of  the  early  cases  the  doctrine  that 

iln  HuU  t?.  Hull,  2  Strob.  Eq.  wiU;  it  confers  the  «to^UJt  of  legiti- 

(S.  C.)  174,  it  was  held  that  a  mar-  macy  on  children  bom  in  wedlock, 

riage   contracted  in  Connecticut  with  aU  the  consequential  rights^ 

could  be  dissolved  in  another  state;  duties  and  privileges  thence  aris- 

but  if  contracted  in  South  Caro-  ing;  it  gives  rise  to  the  relations 

lina,  where  no  divorces  are  granted,  of  consanguinity  and  affinity;  in 

the  marriage  could  not  be  dissolved  short,  it  pervades  the  whole  sys* 

elsewhere.    Approved  in  McCreery  tern  of  civil  society.    Unlike  other 

V,  Davis  (S.  C),  22  S.  E.  178.  contracts,  it   cannot,  in   general, 

*Duntze  v,  Levett,  Ferg.  68,  385;  amongst  civilized  nations,  be  dis- 

&  a,  Faculty  Decisions  (1816),  page  solved  by  mutual  consent;  and  it 

139.    "The  atattLs  of  marriage  is  subsists  in  full  force,  even  although 

juris  gentium,  and  the  foundation  one  of  the  parties  should  be  for- 

of  it,  like  that  of  all  other  con-  ever  rendered  incapable,  as  in  the 

tracts,  rests  on  the  consent  of  the  case  of  incurable  insanity,  or  the 

parties;    but    it    differs    from  all  like,  from  performing  his  part  of 

other  contracts  in  this:  that  the  the  mutual  contract" 

rights,  obligations  or  duties  arising  3  Warrander  v,  Warrander,  2  CI. 

from  it  are  not  left  entirely  to  be  &  F.  488,  criticising  Lolly's  Case,  2 

regulated  by  the  agreements    of  CL  &  F.  568  (note), 

parties,  but  are,  to  a  certain  ex-  *  Dickson  v.  Dickson,  1  Yerg.  110; 

tent,  matters  of  municipal  regula-  Townsend.  v.   Griffin,   4  Barring, 

tion,  over  which  the  parties  have  (Del.)  440;  Maguire  v.  Maguire,  7 

no  control  by  declaration  of  their  Dana,  181. 
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marriage  is  a  stdtnis  and  not  a  contract  is  recognized,  though 
not  stated  in  express  terms.^  The  distinction  was  first  stated 
by  the  supreme  court  of  Rhode  Island.  "  Marriage,"  it  was 
said,  "  in  the  sense  in  which  it  is  dealt  with  by  a  decree  of 
divorce,  is  not  a  contract,  but  one  of  domestic  relations.  In 
strictness,  though  formed  by  contract,  it  signifies  the  relation 
of  husband  and  wife,  deriving  both  its  rights  and  duties 
from  a  source  higher  than  any  contract  of  which  the  parties 
are  capable,  and  as  to  these  uncontrollable  by  any  contract 
which  they  can  make.  When  formed  it  is  no  more  a  con- 
tract than  fatherhood  or  sonship  is  a  contract."  *  Our  stat- 
utes sometimes  define  marriage  as  "a  civil  contract,"  but 
the  purpose  of  such  definition  is  to  distinguish  it  from  a 
religious  sacrament.  It  is  said  that  "  the  relation  is  always 
regulated  by  government.  It  is  more  than  a  contract.  It 
requires  certain  acts  of  the  parties  to  constitute  marriage 
independent  of  and  beyond  the  contract.  It  partakes  more 
of  the  character  of  an  institution  regulated  and  controlled 
by  public  authority,  upon  principles  of  public  policy,  for  the 
benefit  of  the  community." ' 

The  question  is  now  settled  by  a  direct  ruling  of  the 
supreme  court  of  the  United  States,  approving  the  decisions 
of  other  courts.  It  was  contended  that  a  legislative  divorce 
was  void  because  such  act  was  in  violation  of  the  federal 
constitution  prohibiting  the  impairment  of  contracts  by  state 
legislation,  but  the  court  held  that  marriage  is  not  a  contract 
within  the  meaning  of  the  constitution.  In  this  decision  it 
was  said,  "  it  is  also  to  be  observed  that,  whilst  marriage  is 
often  termed  by  text-writers  and  in  decisions  of  courts  a 
civil  contract  —  generally  to  indicate  that  it  must  be  founded 
upon  the  agreement  of  the  parties  and  does  not  require  any 

1  Harding  u  Alden,  9  Greenl.  140.  courts  of  the  countr}'  where  one  of 

Approved  in  Thompson  v.  State,  the  pair  is  domiciled.has  jurisdio- 

28  Ala.  12,  as  follows:  "  This  decis-  tion  over  the  subject-matter  which 

ion  recognizes  marriage,  not  merely  is  th e  status.'*^ 

asacontractjbutthepoliticalstoft/s  3  Ditson  v,  Ditson,  4  R,  I.  87. 

or  social  condition  of  the  parties;  'Wade  r.  Kalbfleisch,  58  N.  Y. 

and  therefore  concludes  that  the  282. 
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religious  ceremony  for  its  solemnization  —  it  is  something 
more  than  a  mere  contract.  The  consent  of  the  parties  is  of 
course  essential  to  its  existence;  but  when  the  contract  to 
marry  is  executed  by  the  marriage,  a  relation  between  the 
parties  is  created  which  they  cannot  change.  Other  con- 
tracts may  be  modified,  restricted,  or  enlarged,  or  entirely 
released,  upon  the  consent  of  the  parties.  !^ot  so  with  mar- 
riage. The  relation  once  formed,  the  law  steps  in  and  holds 
the  parties  to  various  obligations  and  liabilities.  It  is  an 
institution,  in  the  maintenance  of  which  in  its  purity  the 
public  is  deeply  interested,  for  it  is  the  foundation  of  the 
family  and  of  society,  without  which  there  would  be  neither 
civilization  nor  progress."  * 

It  is  important  that  marriage  be  considered  as  a  stains 
rather  than  a  contract,  for  our  laws  relating  to  divorce  are 
based  upon  principles  which  permit  of  no  other  definition. 
The  definition  is  fieduced  from  the  whole  system  of  laws  re- 
lating to  marriage  and  is  in  conformity  with  it.  If  marriage 
is  considered  as  a  status^  all  the  questions,  relating  to  the 
general  principles  of  jurisdiction  in  divorce  may  be  solved 
with  some  degree  of  certainty.  It  is  upon  this  theory,  and 
no  other,  that  questions  arising  out  of  the  conflict  of  laws 
may  be  solved  upon  uniform  principles.  It  is  the  theory 
upon  which  the  nature  of  the  divorce  suit  may  be  deter- 
mined and  to  which  the  rules  of  practice  must  conform. 
The  power  of  a  state  to  grant  divorce  where  the  defendant 
is  a  non-resident  by  a  proceeding  m  rem  is  based  upon  the 
theory  that  the  marriage  relation  is  a  stains  and  the  res  upon 
which  the  decree  operates.* 

1  Field,  J.,  in  Maynard  v.  HiU,  125  cases  holding  that  marriage  is  not 

U.  S.  190-210.   Approving  the  Dart-  a  contract  within  the  meaning  of 

mouth  College  Case,  4  Wheat  629;  the  constitution:  Starr  v.  Hamil- 

Butler  V.  Pennsylvania,  10  How.  ton,  Deady,  268;  Opinion  of  Court 

402;  Adams  v.  Palmer,  51  Me.  481;  (1840),  16  Me.  479;  Bugh  v.  Otten- 

Ditson  V.  Ditson,  supra;  Noel  v.  heimer,  6  Or.  231. 

Bwing,  9  Ind.  87;  Starr  v.  Pease,  8  ^  Marriage  is  stiU  regarded  as  a 

Conn.  541;  Cronise  v,  Cronsie,  54  contract  in  South  Carolina.    The 

Penn.  255. .  See  also  the  following  definition  of  marriage  as  a  stains 
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§  4.  Nature  of  the  diyoree  salt. — The  definition  of  mar- 
riage as  a  stattis  was  a  most  important  advance  in  the  re- 
moval of  difficulties  surrounding  this  subject.  "  If  marriage 
is  a  contract,  it  might  well  be  reasoned  that  divorce  is  a  re- 
scission of  the  contract.  Or  upon  the  same  theory  it  might 
be  said  that  the  cause  of  action  was  a  breach  of  contract.  If 
marriage  is  considered  a  status^  it  might  be  said  that  a  cause 
for  divorce  was  a  tort,  being  a  violation  of  an  implied  duty. 
The  nature  of  the  cause  of  action  in  a  divorce  suit  has  not 

» 

is  regarded  as  a  term  "  discovered  **  to  the  marriage  to  discharge  its 

and  "coined**  by  Mr.  Bishop  in  duties,  wiU  not  release  the  other 

1852,  and  is  not  approved  by  the  from  the  marriage;  for  such  was 

court  in  McCreery  v.  Davis  (S.  C),  the  law  when  the  contract  was  en- 

2S  Sw  E.   178.     In   substance  the  tered  inta    It  did  not  need  this 

court  holds  that  marriage  is  a  con-  status  to  show  such  result 

tract,  the  terras  of  which  are  gov-  "  Nor  does  the  fact  that  no  ao- 

emed   by  the   law  of  the   place  cepted  performance  will  annul  it; 

where  contracted.     ^  What  prin-  for  how  can  there  be  an  accepted 

ciple  of  law/'  the  court  inquires,  performance  of  a  contract  that  is 

'*  is  more  familiar  than  what  there  not  f uUy  performed  untU  one  of 

is  in  the  law  pertaining  to  a  cer-  the  parties  shall  die? 

tain  contract  at  the  time  it  is  made  "  Nor  does  the  fact  that  no  ao- 

becomes  a  part  of  such  contract,  tion  wiU  lie  in  behalf  of  one  of  the 

as  much  so  as  if  specifically  named  parties  against  the  other  for  a  non- 

in  the  contract  when  made?    It  is  fulfillment  of  its  duties.    Such  is 

a  part  of  every  contract  of  mar-  of  the  very  essence  of  the  law  ex- 

riage  that  it  is  indissoluble  by  the  isting  when  it  is  entered  into/' 

parties  themselves.     Such   being  Following  this  reasoning  to  its 

80,  how  need  it  be  said  that  such  logical  conclusion,  the  court  holds 

a   fact  will   show  that  the  con-  that  a  New  York  marriage  can  be 

tract  is  not  a  civil  contract  but  a  dissolved  by  divorce  for  adultery 

statusf    Reflection  will  show  that  only,  and  that  such  a  marriage 

this  must  be  shown  from  the  very  cannot  be  dissolved  by  a  court  of 

nature  of  the  union  of  man  and  Illinois  on  the  ground  of  cruelty, 

woman  in  this  contract  of  mar-  In  effect  this  opinion  squarely  de- 

riage,  and  why  the   law  should  nies  the  power  of  a  state  to  regu- 

wisely  say  to  an  infant  of  mar-  late  the  marriage  status  of  its  own 

riageable  age  who  has  become  a  citizens  according  to  its  own  pol- 

party  to  it:   'You  are   as   much  icy.    This  conclusion  is  erroneous 

bound  as  an  adult'  and  the  doctrines  announced  are 

"  Nor  does  the  fact  that  the  act  obsolete. 
of  God,  incapacitating  one  party 
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been  settled.  A  question  arises  under  our  codes  whether  a 
defendant  may  file  a  cross-petition  and  obtain  affirmative 
relief  in  an  action  for  divorce.  The  codes  contain  no  pro- 
vision for  such  relief  except  where  the  cause  of  action  arises 
out  of  contract.  In  the  absence  of  any  adequate  rule  of  prac- 
tice tJie  correct  view  is  that  the  ecclesiastical  practice  should 
be  followed.^  In  New  York  it  was  held  that  a  divorce  suit 
was  not  an  action  on  contract.  The  cause  of  action  was 
founded  upon  the  violation  of  duties  which  the  law  enjoins, 
and  therefore  the  action  resembled  an  action  in  tort.*  The 
opposite  conclusion  was  reached  in  California,  where  it  was 
held  the  divorce  suit  is  an  action  on  a  contract  within  the 
meaning  of  the  code  providing  for  affirmative  relief  "  against 
any  party  relating  to  or  depending  upon  the  contract  or 
transaction  upon  which  the  action  is  brought.'*  It  was  con- 
tended that  the  action  was  brought  "  upon  certain  violations 
of  duties  or  obligations  annexed  to  thfe  static  of  matrimony." 
The  answer  of  the  court  was  that "  the  status  itself  depended 
upon  the  contract,  and  without  the  contract  there  would 
have  been  no  such  duties  or  obligations.  As  in  the  case  of 
any  other  kind  of  contract,  the  cause  of  action,  if  there  be 
one,  is  not  the  contract  itself,  but  the  violation  of  some  duty 
or  obligation  imposed  by  the  contract,  which  violation  con- 
stitutes in  law  a  breach  of  the  contract.  It  is  that  breach 
which  gives  the  cause  of  action.  So  here  the  contract  of 
marriage  creates  a  status^  as  does  the  contract  of  partner- 
ship, although  a  different  one,  by  reason  of  which  the  law 
imposes  upon  each  party  to  the  contract  certain  duties  and 
obligations,  the  violation  of  which  constitutes  a  breach  of 
contract  and  gives  a  cause  of  action." '    It  is  difficult  to  con- 

iWuest  u  Wuest,  17  Nev.  217,  overlooked  the  implied  power  to 

30  P.  886.    This  practice  pennitted  grant  such  relief  under  the  ecclesi- 

the  granting  of  affirmative  relief  astical  practice, 

on  the  defendant's  answer.  8  Mott  v.  Mott,  82  Cal.  413.    The 

2  H.  V,  H.,  40  Barb.  9.    The  con-  conclusion  in  this  case  could  have 

elusion  reached,  that  the  code  pro-  been  sustained  by  the  correct  rea- 

vision  had  no  application  to  di-  son   stated   in  Wuest   v.  Wuest, 

vorce,  was  correct,  but  the  court  stipra. 
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cur  in  this  reasoning.  If  marriage  is  a  atatusj  a  cause  for 
divorce  is  not  a  breach  of  the  contract  to  enter  the  static. 
It  is  a  breach  of  the  duties  imposed  by  law  upon  those  en- 
tering such  statusj  and  in  this  i-espect,  as  well  as  in  other 
respects  to  be  noted  hereafter,  the  cause  for  divorce  resem- 
bles a  tort. 

The  divorce  suit  is  in  the  nature  of  an  application  to  the 
state  through  its  tribunals  for  a  change  of  statuSj —  a  disso- 
lution or  annulment  of  the  marriage  relation.  It  is  said  that 
the  consent  of  the  state  in  the  form  of  a  decree  is  necessary 
to  change  the  status  of  the  parties.  Upon  the  hearing  of  the 
application  other  relief  may  be  granted,  such  as  a  division 
of  property  or  alimony.  In  this  respect  the  suit  resembles 
a  suit  for  an  accounting  and  dissolution  of  partnership.  The 
state  may  grant  the  application  without  personal  notice  to 
the  defendant,  and  where  the  defendant  appears  the  divorce 
may  be  refused,  although  both  parties  desire  it,  or  it  may  be 
granted  to  one  party  against  the  wish  of  the  other.  The  ap- 
plication is  not  granted  upon  the  confessions  or  admissions 
of  the  parties,  but  only  where  there  is  full  and  satisfactory 
proof  of  such  misconduct  as  wiU  justify  the  dissolution.  The 
causes  which  will  justify  a  dissolution,  or  causes  for  divorce 
or  annulment,  are  determined,  not  by  the  individual  opinion 
of  the  judge,  but  by  the  state  in  the  enactments  of  the  legis- 
lature. 

The  suit  is  not  always  a  proceeding  between  parties,  nor 
is  it  a  proceeding  by  the  state  against  a  party  or  parties.  It 
is  a  peculiar  proceeding  in  the  nature  of  an  application  for 
equitable  relief.  It  cannot  be  classified  with  other  actions. 
The  divorce  suit  is  sui  generis} 

§  5.  As  a  proceeding  in  rem. —  The  courts  have  not  agreed 
that  a  suit  for  a  divorce  against  a  non-resident  defendant  is 
a  proceeding  mrem.  The  question  is  not  free  from  difficulty, 
because  the  divorce  suit  is  sui  generis^  and  so  peculiar  that 
satisfactory  analogies  cannot  be  found.    To  determine  this 

1  Mangels  v.  Mangels,  6  Mo.  App.  Morse  t\  Morse,  25  Ind.  156;  Mussel-» 
481;  Ewing  v.  Ewing,  24  Ind.  468;    man  v,  Musselman,  44  Ind.  106. 
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question  it  will  be  necessary  to  state  the  nature  and  effect 
of  the  proceeding  against  the  non-resident  defendant  for  di- 
vorce. A  petition  is  Hied  in  every  respect  the  same  as  though 
the  summons  could  be  served  upon  the  defendant  within  the 
state.  Afterwards  a  showing  must  be  made  that  defendant 
is  a  non-resident,  and  in  this  respect  the  proceeding  is  simi- 
lar to  other  proceedings  in  rem,  such  as  attachment  or  fore- 
closure proceedings.  Upon  default,  proof  of  publication  and 
of  the  cause  of  action  must  be  made.  The  decree  rendered 
finds  the  defendant  guilty  of  certain  conduct  and  declares 
the  marriage  dissolved.  It  changes  the  status  of  the  parties, 
but  does  not  find  the  defendant  indebted  in  any  way.  This 
decree  is  binding  lipon  defendant  and  upon  all  the  world,  as 
it  is  not  subject  to  collateral  attack.  The  decree  does  not 
refer  to  property  rights  or  direct  the  sale  of  certain  prop- 
erty.*   Now  is  such  a  proceeding  a  proceeding  i?i  remf 

The  early  definition  of  a  procee<ling  in  rem  was  a  pro- 
ceeding against  a  thing  under  the  fiction  that  it  was  guilty, 
hostile  or  indebted.  Actions  in  rcvi,  when  strictly  defined, 
"are  proceedings  against  property  alone,  treated  as  respon- 
sible for  claims  asserted  by  the  libelants  or  plaintiffs.  The 
property  itself  is  in  such  actions  the  defendant,  and  .  .  . 
its  forfeiture  or  sale  is  sought  for  the  wrong,  in  the  commis- 
sion of  which  it  has  been  the  instrument,  or  for  debts  or  ob- 
ligations for  which,  by  operation  of  law,  it  is  liable."  *  It  is 
clear  that  a  divorce  suit  is  not  in  rem  within  this  restricted 
definition,  as  the  res  in  a  divorce  suit  is  the  status  of  the 
parties,  and  the  statiis  is  an  intangible  thing  not  the  subject 
of  legal  seizure.  Nor  is  the  proceeding  against  the  status 
of  the  parties.* 

A  broader  definition,  and  one  including  a  wide  variety  of 
judgments  having  the  same  effect,  is  now  generally  ap- 

1  Unless,  as  in  some  states,  the  ^See    Waples,    Proceedings    in 

statute  provides  for  attachment  in  Rem,  in  which  a  divorce  suit  is 

such  cases.  not  mentioned  among  proceedings 

^FreemAn  v,  Alderson,  119  U.  S.  quasi  in  rein, 
187. 
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proved.  A  judgment  in  rem  is  defined  as  "  an  adjudication 
upon  the  status  of  some  particular  subject-matter, —  a  solemn 
declaration  proceeding  from  an  accredited  quarter  concern- 
ing the  statics  of  the  thing  adjudicated  upon,  which  Very 
declaration  operates  accordingly  upon  the  status  of  the  thing 
adjudicated  upon,  and  ipso  facto  renders  it  such  as  it  is 
thereby  declared  to  be."^  A  more  accurate  definition  is 
that  a  judgment  in  rem  is  ''  an  adjudication  against  some 
person  or  thing  or  upon  the  statics  of  some  subject-matter, 
which,  whenever  or  wherever  binding  upon  any  person,  is 
equally  binding  upon  all  persons."  *  This  definition  includes 
all  those  judgments  in  which  the  process  and  proceedings 
were  such  as  to  warn  all  persons  of  the  nature  of  the  decree 
to  be  rendered  and  to  afford  them  an  opportunity  to  appear 
and  defend.  It  includes  all  the  actions  denoted  as  quasi  in 
rem,  in  which  there  is  no  tangible  rem,  but  the  decree  is  con- 
fined in  its  operation  to  the  stattis  or  quality  of  a  thing  or 
person,  such  as  the  probate  of  a  will,  a  discharge  in  bank- 
ruptcy, or  the  naturalization  of  a  citizen.'  It  is  clear  that  a 
decree  of  divorce  against  a  non-resident  defendant  has  many 
of  the  essentials  of  a  decree  in  rem.  It  is  valid  only  so  far 
as  it  changes  the  status  of  the  parties.  To  this  extent  it  is 
binding  upon  defendant  and  "  all  the  world."  *  Any  pro- 
vision of  the  decree  relating  to  the  personal  liability  of  the 
defendant  for  alimony,*  or  for  the  custody  of  a  child  not  re- 
siding within  the  jurisdiction  of  the  court,®  is  a  nullity,  for 
such  relief  can  only  be  granted  where  the  proceeding  is  m 
personam  and  personal  service  is  had  upon  defendant  within 
the  state.  The  divorce  suit  may  be  either  in  rem  or  in  per- 
sonam. It  may  be  commenced  as  a  proceeding  in  rem  to 
change  the  status  of  the  parties,  and  service  may  be  had  by 
publication  of  summons  or  the  service  of  summons  in  an- 
other state.    If  the  defendant  enters  an  appearance  and 

12  Smith's  Leading  Cases,  5^5.  «  Roth  v.  Roth,  104  DL  85. 

s  Freeman  on  Judgments,  §  607.       ^DiUon  v.  Starin  (Neb.),  G3  N.  W. 

'Freeman  on  Judgments,  §  607;  12. 
Brown  on  Jurisdiction,  §§  59,  76.  *  Kline  v,  Kline,  57  la.  886. 
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joins  issue,  the  nature  of  the  suit  is  changed  to  that  of  a  pro- 
ceeding inpersanam;  an  adversary  proceeding  in  which  the 
decree  will  not  be  limited  in  its  operation  to  the  status  of 
the«  parties,  but  may  adjust  property  rights  and  fix  the  cus- 
tody of  the  children.  In  divorce  suits  the  essential  differ- 
ence between  the  two  forms  of  decrees  is  that  the  decree  m 
personam  may  be  both  a  dissolution  of  the  stains  of  mar- 
riage and  also  a  personal  judgment  for  alimony  or  a  divis- 
ion of  property,  while  the  decree  in  rem  is  restricted  in  its 
operation  to  the  status  of  the  parties. 

The  theory  that  a  divorce  suit  may  be  a  proceeding  in 
rem  is  not  approved  in  New  York.  The  action  is  there  held 
to  be  always  in  pers(ynam\  Even  where  constructive  service 
is  resorted  to,  the  action  is  treated  as  m  personam}  The 
marriage  relation  is  erroneously  considered  as  a  contract, 
and  it  is  held  that  ''the  contract  of  marriage  cannot  be 
annulled  by  judicial  sanction  any  more  than  any  other  con- 
tract inter pa/rties  without  jurisdiction  of  the  defendant.  The 
marriage  relation  is  not  a  res  within  the  state  of  the  party 
invoking  the  jurisdiction  of  the  court  to  dissolve  it,  so  as  to 
authorize  the  court  to  bind  the  absent  party,  a  citizen  of  an- 
other jurisdiction,  by  substituted  service,  or  actual  notice  of 
the  proceeding  given  without  the  jurisdiction  of  the  court 
where  the  proceeding  is  pending."  ^  This  view  is  not  taken 
by  the  courts  of  any  other  states.  On  the  contrary,  the 
weight  of  authority  is  that  the  decree  against  a  non-resident 
defendant  is  in  effect  a  decree  in  rem} 

%  6.  Whether  civil  or  criminal.—  When  our  courts  were 
granted  jurisdiction  over  applications  for  divorce,  it  became 

1  See  Hunt  u  Hunt,  73  N.  Y.  217.  Niboyet  u  Niboyet,  4  P.  D.  1-12; 

2  Jones  V,  Jones,  108  N.  Y.  415,  EUisonv.  Martin,  53  Mo.  575;  Gould 
and  cases  cited.  See,  also,  McCreery  v.  Crow,  57  Ma  200;  Dunham  v, 
V.  Davis  (S.  C),  22  S.  E.  178.  Dunham,  57  HL  Ap.  475;  Thorns  v. 

» See   Freeman   on   Judgments,  King  (Tenn.),  81  S.  W.  083.    This 

§  584;  Both  t?.  Roth,  104  IlL  35;  question  is  also  discussed  under 

Bunnell  v.  Bunnell,  25  Fed.  214;  other  subjects.    See   Jurisdiction 

Hansford  v,  Hansford,  84  Mo.  Ap.  andConflictof  Laws;  Constructive 

262;  Newman,  In  re,  75  CaL  213;  Service. 
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an  important  question  whether  the  procedure  should  conform 
to  that  of  a  civil  suit  or  a  proceeding  to  punish  a  crime.  At 
first  the  courts  decided  that  the  proceeding  for  divorce  was 
a  criminal  or  jmm-criminal  proceeding,  but  in  the  later 
cases  and  in  modem  practice  this  doctrine  is  not  followed. 
In  an  early  case  it  was  said  that  "  regulations  on  the  subject 
of  marriage  and  divorce  are  rather  parts  of  the  criminal 
than  of  the  civil  code,  and  apply  not  so  much  to  the  con- 
tract between  the  individuals  as  to  the  personal  relation  re- 
sulting from  it  and  to  the  relative  duties  of  the  parties  to 
their  standing  and  conduct  in  the  society  of  which  they  are 
members;  and  these  'are  regulated  with  a  principal  view  to 
the  public  order  and  economy,  the  promotion  of  good  morals 
and  the  happiness  of  the  community."  *  In  a  later  case  it 
was  decided  that  a  divorce  suit  was  ^t^^M^riminal  and  not 
a  civil  suit.  While  admitting  that  the  divorce  suit  was  in 
form  a  civil  proceeding,  it  was  said  to  have  "  widely  differ- 
ent features  and  incidents  connected  with  it.  In  all  divorce 
suits  the  defendant  is  charged  with  a  breach  of  a  solemn 
contract;  in  many  cases  with  disgraceful  and  brutal  con- 
duct; in  others  with  offenses  that  are  known  to  the  law 
either  as  a  misdemeanor  or  a  felony.  Again,  no  judgment 
of  divorce  can  be  rendered  by  agreement  or  consent;  none 
by  the  confession  or  adniission  of  either  party;  neither  can 
a  judgment  be  rendered  by  default,  and,  as  in  criminal  cases, 
the  defendant  cannot  be  compelled  to  criminate  himself  by 
answering  or  testifying  under  oath.  These  facts  show  that 
it  is  in  its  nature  a  ymwt-criminal  proceeding,  although  not 
presented  in  the  name  of  the  state,  nor  punished  by  line  or 
imprisonment."  * 

1  Barber  v.  Root,  10   Mass.  260  civil  suits.*'    Westbrook  v.  West- 

(1813),  approved  in  Dorsey  t\  Dor-  brook,  2  Greene  (la.),  598. 

sey,  7  Watts  (Pa.),  349;  Matchin  v.  2  Stafford  v.  Stafford,  41  Tex.  111. 

Matchin,    6    Penn.    332;    Dicken-  The  point  decided  was  that  a  stat- 

son  V,  Dickenson,  3  Murphy,  327;  ute  permitting  the  husband  and 

O'Bryan  v.  O'Bryan,   13   Mo.  16.  wife  to  testify  in  a  "civil  suit" 

Arrest  and  imprisonment  are  per-  did  not  apply  to  suits  for  divorce* 
mitted  though  prohibited  in  "  all 
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But  the  application  for  divorce  is,  however,  unlike  a  crim- 
inal proceeding.  It  is  not  a  proceeding  by  the  state  against 
the  wrong-doer,  who  must  be  under  arrest  and  present  at  the 
trial.  The  defendant  may  be  a  non-resident  and  the  delictum 
may  be  established  by  the  deposition  of  witnesses.  The 
delictum  need  not  be  proved  beyond  a  reasonable  doubt.'  The 
defendant  is  not  entitled  to  a  jury  trial  as  a  matter  of  right. 
Either  party  may  be  entitled  to  a  new  trial,  or  may  appeal. 
Ancillary  relief  may  be  granted.  The  insanity  of  the  de- 
fendant wiU  not  prevent  the  operation  of  the  decree.- 

As  has  been  said,  the  application  is  »ui  generic  and  neither 
civil  or  criminal.  It  has  a  procedure  of  its  own.  In  gen- 
eral the  proceeding  conforms  to  the  practice  in  equity  or  to 
the  codes  of  civil  procedure.  Where  these  are  inadequate, 
resort  may  be  had  to  such  rules  of  practice  of  the  ecclesias- 
tical courts  as  are  in  conformity  to  the  principles  of  our 
divorce  law.  At  present  no  complete  code  of  divorce  pro- 
cedure has  been  enacted  in  our  states,  and  it  is  difBcult  to 
determine  whether  the  general  provisions  of  the  code  are 
applicable.  In  general  it  may  be  said  that  the  suit  is  classi- 
fied as  a  suit  in  equity,  and  tried  by  the  court  without  the 
aid  of  a  jury.' 

§  7.  A  triangular  proceeding  —  The  state  as  a  party. — 
"While  the  divorce  suit  is  apparently  a  proceeding  between 
two  parties,  it  involves  directly  and  indirectly  the  rights  of 
other  persons  not  before  the  court.  It  involves  also  the 
peace  and  good  order  of  the  community  in  which  the  par- 
ties reside.  Marriage  as  a  status  includes  not  only  the  rela- 
tion of  the  parties  to  each  other,  but  the  relation  of  both 
parties  to  the  state.    In  the  nature  of  the  case,  all  persons 

1  AUen  tJ.  AUen,  101  N.  Y.  658.  Lyon  v.  Lyon,  18  CaL  448;  Gilpin 

2  See  Baker  v.  Baker,  5  P.  D.  142;  v.  Gilpin,  12  Cola  504,  21  P.  612; 
Mordaunt  v.  Moncrieflf,  L.  R  2  H.  Sharon  v.  Sharon,  67  CaL  185; 
L.  Cas.  374  Wood  v.  Wood,  54  Ark.  172;  Hamp- 

s  Richmond  v,  Richmond,  10  ton  v.  Hampton,  87  Va.  148;  Nich- 
Yerg,  343;Ewingt7.  Ewing,24Ind.  ols  v.  Nichols,  39  Ma  Ap.  201; 
468;  Fulton  v.  Fulton,  36  Miss.  517;    Lyon  v.  Lyon,  21  Conn.  185w 
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to  be  affected  by  the  decree  cannot  be  made  parties  to  the 
suit,  so  their  collective  interests  are  said  to  be  represented 
by  the  state.  The  interest  of  the  state  in  the  proceeding 
must  be  stated  at  length  in  a  snbseqnent  section.  In  gen- 
eral this  requires  the  preservation  of  the  marriage  in  all 
cases  where  the  purposes  of  the  relation  have  not  been  de- 
feated by  the  misconduct  of  one  party  of  such  serious  nature 
as  to  constitute  a  cause  for  divorce.    , 

The  state  is  an  adverse  party  in  every  suit  for  divorce,  so 
that  the  proceeding  is  triangular  and  not  between  two  par- 
ties.* The  state  does  not  generally  appear  by  attorney  or 
file, pleadings  or  join  issue  in  the  action,  but  is  represented 
by  the  court,  and  indirectly  by  peculiar  rules  of  proof  which 
require  a  cause  for  divorce  to  be  proved  to  the  satisfaction 
of  the  court  and  independently  of  any  default  or  confession 
of  either  party.  In  England,  Scotland,  and  some  of  our 
states,  an  attorney  is  authorized  to  appear  for  the  state  and 
contest  the  proceedings,  if  in  his  opinion  justice  so  requires. 

In  Indiana  the  prosecuting  attorney  is  required  to  appear 
and  resist  the  petition  for  divorce  where  there  is  no  appear- 
ance for  the  defendant ;  but  if  there  is  an  appearance,  the 
prosecuting  attorney  has  no  further  duty  to  perform  unless 
there  is  some  evidence  of  collusion.^  In  Colorado  the  court 
may  appoint  an  attorney  where  there  is  no  appearance  by 
the  defendant;  and  such  attorney  conducts  the  trial  for  the 
defendant  before  a  jury,  and  his  fee  is  taxed  as  a  part  of  the 
costs.  In  some  other  states  it  is  the  duty  of  the  county  or 
prosecuting  attorney  to  appear  and  interpose  a  defense 
where  there  is  no  appearance  by  the  defendant.' 

1  Mclntyre  v.  Mclntjre,  9  Misa  Brinneman,  120  Ind.  357,  22  N.  K 

252.  832. 

<I1ie  trial  courts  if  satisfied  that       '  See     statutes    of    Kentucky, 

the  defendant  is  defending  the  suit  Louisiana,  Michigan,  Vermont  and 

in  good  faith,  may  strike  out  the  Washington.     See,  also,  Creamer 

answer  of  the  state,  although  a  v.  Creamer,  36  Ga.  618;  Scott  v. 

showing  is  made  that  the  defense  Scott,  17  Ind.  309;  Eggarth  v.  Eg- 

38  merely  colorahle.  The  state  may  garth,  15  Or.  626, 16  P.  650. 
appeal  from  such  ruling.    State  n 
2 
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In  Scotland  the  lord  advocate,  and  in  England  the  queen's 
proctor,  represent  the  interest  of  the  public,  and  may  file 
pleadings  and  introduce  evidence  in  the  same  manner  as  if 
they  represented  an  ordinary  party.^ 

§  8.  The  interest  of  the  state. —  In  the  divorce  suit  the 
interest  of  the  state  is  paramount  to  the  rights  of  the  par- 
ties; or,  in  more  familiar  terms,  the  parties  are  not  entitled 
to  relief  where  the  same  would  be  against  public  policy* 
The  nature  of  this  interest  of  the  state  has  not  been  deter- 
mined by  the  courts  except  in  a  fragmentary  way  as  ques- 
tions arise  in  the  cases.  It  is  conceded  that  marriage  is  a 
status  —  a  state  relation,  and  should  not  be  dissolved  by 
mutual  consent,  or  by  the  decree  of  the  husband,  as  under 
the  Mosaic  law.  The  state  has  an  interest  in  marriage  as  a 
public  institution ;  and  public  policy  requires  that  the  mar- 
riage be  preserved  in  all  cases  where  the  purposes  of  the 
marriage  are  not  defeated.  Sound  public  policy  requires 
the  continuance  of  the  marital  relation  in  order  that  there 
may  be  the  united  efforts  of  the  husband  and  wife  to  care 
for  their  children  during  minority ;  that  the  parties  them- 
selves may  be  of  mutual  assistance  during  sickness  and  old 
age;  that  all  may  enjoy  the  associations  of  a  home;  that 
the  husband  and  wife  may  to  some  extent  be  forced  by  a 
system  of  laws  to  reside  together  in  mutual  forbearance  of 
their  misconduct,  in  order  that  each  may  exercise  a  moratl 
restraint  over  the  other  and  their  offspring.  The  marriage 
relation  is  the  true  relation  of  the  sexes.  It  is  in  accord- 
ance with  human  nature,  is  approved  by  reason  and  sanc- 
tioned by  religion,  and  by  common  consent  it  should  be 
preserved  and  protected  by  the  policy  of  our  laws. 

The  interest  of  the  state  is  not  always  in  opposition  to 
divorce,  but  may  favor  it  where  good  order  and  justice  re- 
quires. "While  the  law  favors  the  stability  of  the  marriage 
relation,  and  proceeds  upon  the  theory  that  it  is  to  continue 
during  the  lives  of  both  parties,  public  policy  does  not  re- 

1  See    conduct    of  the   queen's    lew.  Butler,  14  P.  D.  160, 15  P.  D. 
proctor  in  resisting  divorce  in  But-    32, 15  P.  D.  161* 
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quire  the  preservation  of  all  marriages.  If  one  party  has 
an  incurable  physical  incapacity  preventing  sexual  relations, 
the  welfare  of  both  parties  and  the  community  will  not  be 
promoted  by  a  continuance  of  the  relation.  Where  one 
party  is  deserted  by  the  other,  and  there  is  no  probability 
that  they  will  live  together  as  husband  and  wife,  the  law  is 
powerless  to  compel  a  reunion.  It  has  been  found  to  be 
good  public  policy  to  grant  a  divorce  in  such  cases,  and  to 
permit  the  deserted  party  to  marry  another.  Other  causes 
are  sufficient  to  cause  desertion,  and  should  be  tnade  causes 
for  divorce.  The  interest  of  the  state  in  a  divorce  suit  is 
not  so  much  an  opposition  to  divorce  in  all  cases  as  in  re- 
quiring full  and  satisfactory  proof  of  such  causes  for  divorce 
as  are  pronounced  sufficient  by  the  legislature,  and  in  the 
prevention  of  fraud,  collusion  and  injustice. 

§9.  The  eeclesiastical  law  and  Its  policy. —  When  we 
derived  our  common  law  from  England  the  ecclesiastical 
courts  had  exclusive  jurisdiction  over  matrimonial  causes. 
From  a  remote  period,  perhaps  before  the  reign  of  Edward 
the  Confessor,  the  church  had  assumed  jurisdiction  over  all 
matters  pertaining  to  marriage,  on  the  ground  that  marriage 
was  a  sacrament,  and  not  within  the  control  of  the  civil  au- 
thorities. The  ecclasiastical  courts  were  church  courts,  the 
judges  being  church  officials  receiving  their  commissions 
from  the  church,  and  indirectly  from  the  king  as  the  head  of 
the  church.  The  policy  of  the  church  towards  marriage 
and  divorce  seems  to  have  been  that  of  paternal  interference 
and  discipline,  ostensibly  for  "  the  good  of  souls "  and  not 
for  the  peace  and  good  order  of  the  state.  It  was  a  dogma 
of  the  church  that  marriage  was  a  divine  institution  not  to 
be  dissolved  by  divorce  except  by  the  order  of  the  pope. 
Accordingly  no  absolute  divorces  for  misconduct  were 
granted  by  the  ecclesiastical  courts.  For  the  purposes  of 
discipline  and  punishment,  the  protection  of  the  innocent, 
and  the  promotion  of  chastity  and  good  morals,  a  decree  of 
separation  from  bed  and  board  was  granted  for  adultery 
and  afterwards  for  cruelty  also.    The  purpose  of  such  de- 
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cree  was  to  protect  the  husband  from  illegitimate  children 
which  might  be  the  result  of  adultery,  and  to  relieve  him 
from  the  duty  of  cohabitation  with  her  and  liability  for  her 
support.  The  wife  was  granted  a  decree  to  protect  her 
from  the  cruelty  of  the  husband  and  to  entitle  her  to  sup- 
port during  the  separation.  The  decree  of  separation  was 
generally  for  a  limited  time  or  until  a  reconciliation  might 
be  effected,  but  it  nught  be  for  life.  The  alimony  granted 
was  for  her  temporary  support  during  the  interim,  and  was 
not  like  a  modem  decree  for  alimony  on  a  dissolution  which 
resembles  a  distribution  of  common  property  and  a  settle- 
ment of  mutual  accounts.  The  decree  of  separation  was 
never  a  satisfactory  remedy.  The  parties  were  tempted  to 
commit  adultery,  to  enter  into  meretricious  relations  and  to 
contract  void  marriages.  The  policy  of  reconciliation  is  not 
always  successful.  The  greatest  pressure  was  brought  to 
bear  upon  the  church  to  induce  it  to  grant  absolute  divorces 
permitting  the  parties  to  marry  others.  This  wa«  accom- 
plished  by  granting  divorces  for  what  was  known  as  canon- 
ical causes,  such  as  precontract,  consanguinity,  affinity  and 
impotency,  and  also  other  causes  which  render  the  mar- 
riage void,  such  as  prior  marriage,  mental  incapacity,  want 
of  age,  want  of  due  solemnization,  and  want  of  consent. 
This  divorce  a  vinculo  matrimonii  was  in  effect  a  decree 
annulling  the  marriage  and  not  a  decree  of  dissolution. 
These  causes  were  extended  to  the  furthest  limit  by  the  lib- 
eral interpretation  of  the  church  courts.  It  was  held  that 
marriages  were  void  if  contracted  by  parties  related  within 
the  seventh  degree  of  consanguinity  or  affinity,  and  if  one 
of  the  parties  had  carnal  connection  with  a  distant  relative 
that  act  would  create  an  affinity  equal  to  a  valid  marriage. 
An  engagement  to  marry  another  was  held  to  render  the 
marriage  void  on  the  ground  of  precontract.  These  avenues 
of  escape  froin  the  consequences  of  a  marriage  deemed  to  be 
indissoluble  were  broad  enough  to  entitle  a  party  to  a  de- 
cree by  proving  the  adultery  or  broken  engagement  of  an 
ancestor  or  relative  without  involving  any  question  concern- 
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ing  the  party's  own  misconduct.  Absolute  divorces  were 
subsequently  granted  by  parliament  for  misconduct  of  the 
parties  after  marriage.  This  was  the  condition  of  the  eccle- 
siastical law  at  the  time  of  the  Eevolution,  and  when  it  be- 
came a  part  of  our  common  law.  No  changes  of  importance 
took  place  in  the  ecclesiastical  law  until  1857,  when  a  court 
of  matrimonial  and  divorce  causes  was  created,  and  statutes 
similar  to  our  own  divorce  laws  were  enacted  permitting 
absolute  divorce  for  certain  causes.^ 

The  early  works  on  the  ecclesiastical  law  dating  from  1678 
are  inaccessible  to  most  of  the  profession,  and  are  of  little 
practical  value  at  the  present  time.^  Until  1809  there  was  no 
regular  series  of  reports  of  the  decisions  of  the  ecclesiastical 
courts,  but  there  are  references  and  sometimes  memoranda 
of  earlier  cases  inserted  in  the  notes  of  later  reports.  The 
earliest  reports  were  the  decisions  of  Sir  George  LeeJ  in  the 
arches  and  prerogative  courts  of  Canterbury  and  the  high 
court  of  delegates,  covering  a  period  between   1752  and 

1  It  is  not  clear  when  the  church  VllI,  and  in  the  time  of  Elizaheth. 

first  assumed  jurisdiction  of  mat-  But  this  is  explained  by  the  sui>- 

rimonial  causea    In  Roman  juris-  position  that  the  court  acted  under 

prudence  the  civil  magistrates,  ha V-  the  authority  of  its  clerical  chan- 

ing  jurisdiction  over  both  law  and  ceUors.    1  Spence's  Eq.  702.    The 

equity  cases  as  distinguished  at  theory  that  our  courts  of  equity 

common  law,  had  power  to  grant  obtained  jurisdiction  over  matri- 

divorce.     It  was  the  opinion   of  monial  causes  when  the  ecclesias- 

Chancellor  Kent  that  "  All  matri-  tical  courts  lost  such  jurisdiction 

monial  and  other  causes  of  ecclesi-  is  not  generally  accepted  in  this 

astical  cognizance  belonged  orig-  country,  where  it  is  held  that  our 

inaUy  to  the  temporal  courts,  and  courts  have  only  such  jurisdiction 

when  the  spiritual  courts  cease,  the  as  is  prescribed  by  the  legislature. 

cognizance  of  such  causes  would  This  question  is  discussed  at  some 

seem,  as  of  course,  to  revert  to  length  in  Sharon  r.  Sharon,  67  CaL 

the  lay  tribunals."    Wightman  v,  185. 

Wightman«  4  Johns.  Ch.  343.    The  ^  See   Godolphin's   Reportorium 

jurisdiction  was  assumed  in  En-  Canonicum  (1678);  Ayliffe^s  Parer- 

gland  at  an  early  date.    In  1649,  gon  (1726);  Oughton's  Ordo  Judi- 

Tothill  wrote  that  four  decrees  of  ciorum  (1738),  and  Gibson's  Codex 

divorce  were  rendered  by  court  of  Ecclesiastic!  Anglicani  (1761X 
chancery,  two  in  the  time  of  Henry 
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1 758,  and  cited  as  Lee's  Eeports.  Haggard's  reports  of  the 
consistory  courts  of  London  contain  a  portion  of  the  de- 
cisions from  1762  to  1821.  There  is  a  regular  series  of  re- 
ports from  1809  to  1857,  when  the  divorce  court  was  estab- 
lished.^ 

The  above  reports,  except  the  fourth  volume  of  Haggard, 
the  first  and  second  volume  of  Spinks  and  the  volume  of 
Deane  &  Swabey,  were  republished  in  Philadelphia  in  seven 
volumes,  entitled  English  and  Ecclesiastical  Eeports.  This 
reprint  does  not  contain  all  the  cases  in  the  above  reports; 
some  having  been  omitted  as  of  no  importance  in  this 
country.  ^ 

The  decisions  under  the  divorce  act  of  1857  (20  &  21  Vict.) 
are  rendered  with  reference  to  the  statute,  but  are  valuable 
expositions  of  the  ecclesiastical  law  as  modified  by  statute.^ 
In  this  respect  the  modem  English  divorce  law  resembles 
our  own.  The  decree  for  absolute  divorce  and  its  effects  are 
substantially  the  same  as  the  absolute  divorce  here.  The 
procedure  and  practice  is  so  different  as  to  render  many  de- 
cisions of  no  practical  importance  in  our  law. 

§  10.  Our  common  law  of  diYorce. —  When  we  derived  our 
common  law  from  England  it  is  not  clear  that  we  adopted 
also  that  portion  of  it  known  as  the  ecclesiastical  law.  While 
the  ecclesiastical  law  was  a  part  of  the  common  law,  it  does 
not  appear  to  have  been  suited  in  every  respect  to  the  condi- 
tions and  wants  of  the  people.  We  had  no  union  of  church 
and  state.   There  were  no  ecclesiastical  courts,  and  no  church 

1  The  order  and  date  of  these  re-       ^  The  decisions   under   this  act 
ports  are  as  follows:  are  reported  as  foUows: 

Swabey  and  Tristram,  4  vols.;   cited  as 

Swab.  &  T.,  1858-1866. 
Law  Reports,  Probate  &  Matrimonial,  8 

▼ols. ;  cited  as  P.  &  M.,  180^1875. 
Law  Reports,  Probate  Division,  15  vols.; 

cited  as  P.  D.,  1875-1800. 
Law   Reports,  Probate,  2  vols. ;   cited  as 

Prob.,  1801-1882. 
Law  Reports,  1893,  1804, 189S,  18&S-180& 


J^ame. 

^1 

^1 

e;8 

pbfllimore. 

8    Phillim., 

180&-1821 

Addams, 

8    Add.  £c., 

1822-1826 

Haggard, 

4    Hagg.  Ec, 

1827-1888 

Curties, 

8    Curt.  Ec„ 

ia34-1844 

Robertson, 

8    Rob.  Ec., 

1844-1853 

Spinks, 

S   Spinks, 

1853-1856 

Deaoe  &  Swabej, 

1    Deane, 

1855-1857 
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assumed  jurisdiction  over  matrimonial  causes.  "Not  was 
there  any  tribunal  which  had  jurisdiction  over  the  matter. 
The  dogma  that  marriage  was  a  sacrament  and  indissoluble 
was  not  generally  accepted  here  and  found  no  expression  in 
our  legislation.  Marriage  was  considered  first  a  civil  con- 
tract, the  validity  of  which  did  not  depend  upon  church 
ceremonies,  and  later  as  a  statics  to  be  regulated  and  even 
dissolved  by  the  state.  Our  absolute  divorce  is  not  derived 
from  the  ecclesiastical  law.  Such  divorce  was  patterned 
after  the  Scotch  law,  where  absolute  divorces  were  granted 
for  adultery  and  desertion.  When,  after  the  Kevolution,  our 
states  enacted  divorce  laws  and  gave  certain  courts  jurisdic- 
tion to  enforce  the  same,  it  is  a  question  whether  these  stat- 
utes were  original  provisions  to  be  interpreted  with  reference 
to  the  general  principles  of  equity,  or  whether  such  statutes 
were  modifications  of  the  ecclesiastical  law,  the  whole  system 
of  which  was  already  in  force  as  part  of  the  common  law. 
One  view  of  this  question  is  that  no  part  of  the  ecclesiastical 
law  was  adopted;  another  view  is  that  such  law  existed  here 
as  a  part  of  our  law,  but  was  in  abeyance  until  our  courts 
were  given  jurisdiction  to  enforce  it;  a  third  and  more  satis- 
factory view  is  that  our  statutes  are  original  provisions  in- 
corporating portions  of  the  ecclesiastical  law,  the  remainder 
of  which  never  became  a  part  of  our  common  law. 

In  New  York  it  was  held  that  no  part  of  the  ecclesiastical 
law  had  been  adopted  in  that  state.*  This  decision,  however, 
was  in  conflict  with  the  reasoning  of  eminent  jurists  in  earlier 
cases,  in  which  the  ecclesiastical  law  had  been  referred  to  as 
part  of  the  law  of  the  conmionwealth.^    It  was  the  opinion 

1  ChanceUor  Sanf ord  in  Burtis  v,  acted.  "  These  principles,  intro- 
Burtis,  1  Hopkins,  557.  Approved  duced  into  the  Revised  Statutes, 
in  Perry  v.  Perry,  2  Paige,  501,  and  have  not  changed  the  law  on  the 
Erkenbrach  v.  Erkenbrach,  96  N.  Y.  subject  of  divorce.  They  are  only 
456.  declaratory  of  what  the  law  was 

2  In  Wood  V.  Wood,  2  Paige,  108,  previous  to  their  enactment"  It 
it  was  said  that  the  law  of  condo-  was  said  that  the  case  of  Foster  v, 
nation  was  a  part  of  the  law  of  the  Foster  showed  such  was  "  the  set^ 
fitate  before  the  statute  was  en-  tied  law  of  England  long  before 
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of  Chancellor  Kent  that  when  the  legislature  conferred  juris- 
diction upon  courts  of  equity  to  grant  divorce,  "  it  intended 
that  those  settled  principles  of  law  and  equity  on  this  sub- 
ject (divorce),  which  may  be  considered  as  a  branch  of  the 
common  law,  should  be  here  adopted  and  applied."  *  In  a 
later  case  it  was  held  that  the  jurisdiction  of  the  courts  of 
the  state  was  confined  altogether  to  the  exercise  of  such  ex- 
press and  incidental  powers  as  are  conferred  by  the  statute.* 
These  cases  are  conflicting,  but  the  majority  deny  the  exist- 
ence of  the  ecclesiastical  law  as  a  part  of  the  conmion  law. 
The  view  taken  by  Mr.  Bishop  in  various  editions  of  hia 
work  on  marriage  and  divorce  is  that  the  ecclesiastical  law 
is  a  part  of  our  common  law,  but  donnant  and  for  years  in 
abeyance  until  our  courts  obtained  jurisdiction  of  divorce. 
He  cites  the  English  authorities  to  the  effect  that  the  eccle- 
siastical law  is  a  part  of  the  law  which  English  colonists 
take  with  them.'  He  contends  that  during  the  interim  be- 
tween the  settlement  of  our  colonies  and  the  establishment 
of  courts  having  jurisdiction  of  divorce,  the  body  of  eccle- 
siastical law,  like  that  of  equity,  slumbered  but  did  not  die. 
"  So  that,  though,  had  our  ancestors  chosen,  they  might  have 
established  tribunals  in  every  colony  empowered  to  admin- 
ister all  its  laws,  yet  in  fact  they  adopted  instead  the  En- 
glish system  of  courts,  but  not  all  the  courts;  keeping  those 
established  within  the  same  limited  spheres  as  in  England. 
The  consequence  is  that  with  us  has  been  witnessed,  what 

the  American  Revolution.    It  was,  elsewhere  as  limiting  to  an  un* 

therefore,  the  law  of  this  state,  at  reasonable  extent  the  incidental 

the  time  this  suit  was  instituted,  powers  of  the  court  in  revising  de- 

and  is  now  incorporated  into  our  crees  of  alimony, 
statutes."  'Citing    LAtour  v.  Teesdale,   8 

1  Williamson  v.  Williamson,  1  Taunt  830;  Rex  v,  Brampton,  10 
Johns.  Ch.  488.  It  should  be  no-  East,  282,  and  Ck)tteraUt7.CotteraU, 
ticed  that  in  his  view  only  the  1  Rob.  Ec  580.  The  cases  hold 
principles  of  the  ecclesiastical  law  a  common-law  marriage  valid 
were  adopted  and  not  the  whole  though  not  celebrated  in  con  form- 
body  of  the  law.  ity  with  local  laws,  and  are  not 

3  Erkenbrach  v,  Erkenbrach,  96  directly  in  point. 
N.  Y.  450.    Tliis  case  is  criticised 
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was  never  seen  in  England,  a  sleeping  body  of  law,  ready  to 
be  awakened  at  the  call  of  any  tribunal  to  which  the  legis- 
lature should  give  the  jurisdiction."  This  doctrine,  how- 
ever, has  not  met  with  general  approval.  It  assumes  much 
that  is  not  necessary.  Where  a  portion  of  the  laws  of  an- 
other countiy  are  incorporated  by  legislation  into  our  own, 
it  does  not  necessarily  follow  that  therefore  the  whole  body  of 
the  foreign  law,  unsuited  to  our  people,  our  form  of  govern- 
ment and  our  jurisprudence,  had  long  been  a  dormant  part 
of  our  laws.  The  doctrine  is  also  immaterial,  since  only  the 
portions  adopted  become  active,  and  we  are  not  concerned 
with  the  remainder. 

The  most  satisfactory  doctrine,  and  one  in  keeping  with 
all  the  principles  of  our  divorce  law,  is  that  our  divorce  stat- 
utes are  original  provisions  incorporating  portions  of  the 
ecclesiastical  law,  but  creating  a  distinct  system  of  law,  and 
proceeding  upon  a  different  line  of  policy  —  the  welfare  of 
the  parties  and  the  good  order  of  the  community  rather 
than  the  "  good  of  souls."  Our  statutes  proceed  upon  theo- 
ries utterly  foreign  to  that  of  the  ecclesiastical  law.  Mar- 
riage is  not  an  indissoluble  sacrament,  but  according  to  our 
law  is  more  in  the  nature  of  a  "  civil "  contract,  the  validity 
of  which  is  not  dependent  upon  a  ceremony  of  the  church. 
Marriage  is  now  regarded  by  our  laws  as  a  status  created 
by  operation  of  law  and  entered  into  by  the  agreement  of 
the  parties,  to  be  dissolved  when  public-  order  and  private 
welfare  require.  The  absolute  divorce  for  misconduct  of 
the  parties  after  marriage  is  a  remedy  that  could  not  be  ob- 
tained in  the  ecclesiastical  courts.  The  law  of  absolute 
divorce  is  similar  to  the  law  of  Scotland,  and  many  have 
been  patterned  after  it.  The  most  common  causes  for  ab- 
solute divorce  are  adultery  and  cruelty.  These  were  causes 
for  partial  divorce  in  the  ecclesiastical  law ;  and  when  our 
legislatures  provided  that  an  absolute  divorce  might  be 
granted  for  adultery  and  cruelty,  it  was  the  obvious  in* 
tention  that  the  courts  should  adopt  the  common  defini- 
tion of  these  terms  at  the  time  and  grant  an  absolute  di- 
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vorce  where  the  ecclesiastical  court  would  have  granted  a 
partial  one.  Thus,  as  stated  elsewhere,  cruelty  as  a  cause 
for  absolute  divorce  must  be  of  the  same  degree  and  subject 
to  the  same  general  principles  as  the  cruelty  of  the  former 
law.  And  the  adultery  must  be  a  real  offense  and  not  con- 
doned or  committed  with  connivance  or  collusion.  "When 
the  legislatures  adopted  these  causes  for  divorce,  adultery 
and  cruelty,  it  is  presumed  that  they  intended  to  adopt 
also  the  general  principles  which  governed  the  ecclesiastical 
courts  of  England,  so  far,  of  course,  as  these  principles  are 
applicable.'  But  further  than  this  our  legislatures  did  not 
go.  No  remedies  were  adopted  for  jaotitation  of  marriage 
or  the  restitution  of  conjugal  rights.  Our  courts  were  not 
authorized  to  annul  marriages  on  account  of  precontract 
or  consanguinity  or  affinity  in  the  seventh  degree,  and  have 
no  power  to  enforce  orders  and  decrees  by  excommunica- 
tion. In  fact,  no  other  portions  of  the  ecclesiastical  law 
were  adopted  or  became  a  part  of  our  law,  and  it  is  immar 
terial  how  we  regard  the  remainder,  whether  as  a  body  of 
law  still  in  "  abeyance,"  or  as  a  foreign  laAV  unsuited  to  our 
conditions  and  wants.  Our  courts  have  no  general  juris- 
diction over  matrimonial  causes  such  as  the  ecclesiastical 
courts  assumed.  The  jurisdiction  is  special,  and  limited  to 
the  express  and  incidental  powers  conferred  by  the  stat- 
utes.* Our  adoption  of  the  ecclesiastical  law  was  not  gen- 
eral, and  not  such  as  was  made  of  the  principles  of  common 
law  and  equity.  Our  common  law  of  divorce  consists  of 
only  such  portions  of  the  ecclesiastical  law  as  have  been  in- 
corporated into  our  statute  law,  together  with  such  general 
principles  of  the  former  as  are  applicable  and  necessary  to 
a  proper  interpretation  and  enforcement  of  the  statutes.* 

iRobbins  v.  Robbins,  140  Mass.  N.  Y.  456;  Barker  v.  Dayton,  28 

528.    But  in  other  respects,  it  is  Wis.  367;  Hopkins  v,  Hopkins,  39 

said,  marriage  and  divorce  has  al-  Wis.  171;  Grant  v.  Grant,  12  S.  C. 

ways   been  regulated  wholly  by  29;  Sharon  v.  Sharon,  67  CaL  185- 

fitatute  in  Massachusetts.  209. 

2  Erkenbrach  v.  Erkenbrach,  96  >  Robbins  v.  Robbins,  140  Mass. 
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This  is  a  deduction  from  all  the  decisions  rather  than  the 
direct  holding  of  any  one  of  them.  In  various  portions  of 
this  work  this  subject  is  referred  to  in  connection  with  other 
subjects,  so  that  no  enumeration  of  the  various  principles  of 
the  ecclesiastical  law  need  be  made  in  advance. 

§  11.  The  divorce  statutes. — About  the  close  of  the  last 
century  divorce  laws  were  enacted  in  some  of  the  original 
states  permitting  divorce  for  adultery  and  cruelty.  As 
early  as  1777  the  courts  of  Maryland  had  jurisdiction  to 
annul  marriages  for  certain  causes.*  In  1787  the  legislature 
of  New  York  enacted  a  divorce  statute  "  directing  a  mode 
of  trial  and  allowing  of  divorces  in  cases  of  adultery."  The 
preamble  of  this  act  declared  that  "  Whereas  the  laws  at 
present  in  being  within  this  state  respecting  adultery  are 
very  defective,  and  applications  have  in  consequence  been 
made  to  the  legislature  praying  their  interposition;  and 
whereas  it  is  thought  more  advisable  for  the  legislature  to 
make  some  general  provisions  in  such  cases  than  to  afford 
relief  to  individuals  upon  their  partial  representations  with- 
out a  just  and  constitutional  trial  of  the  facts." '  The  New 
Hampshire  law  of  1791  permitted  an  absolute  divorce  for 
adultery  and  cruelty.'  The  first  divorce  law  in  Massachu- 
setts dates  from  1786.*  The  most  complete  legislation  on 
divorce  to  be  found  in  the  older  states  was  enacted  in  Massa- 
chusetts in  1815,  permitting  absolute  divorce  for  adultery, 
desertion,  cruel  and  barbarous  treatment,  or  intolerable  in- 

628;  Morris  v.  Morris,  14  Cal.  76;  tries,  but  no  provision  has  been 

Birkbyr.  Birkby,  15IU.  120;  Shaw  made  for  such  divorce   in   New 

u  Shaw,  17  Conn.  189;  Quincy  v.  York.    In  1813  the  wife  was  per- 

-Quincy,  10  N.  H.  272.  nutted  to  obtain  a  partial  divorce 

1  See  Ridgely  v,  Ridgely,  29  A.  for  cruelty  or  desertion,  and  after 
-597.  1824  the  husband  could  obtain  the 

2  See  Burtis  v.  Burtis,  1  Hopkins  same  relief.    Erkenbrach  v.  Erken- 
Ch.  557.    The  law  permitted  abso-  brach,  96  N.  Y.  466. 

lute  divorce  for  adultery  only,  and  '  Parsons  v.  Parsons,  9  N.  H.  309. 

this  policy  has  never  been  changed.  As  to  legislation  in  Pennsylvania 

The  necessity  of  an  absolute  di-  between  1815  to  1864  see  Gordon  v. 

vorce  for  desertion  is  now  gener-  Gordon,  48  Pa,  226. 

aUy  conceded  in  aU  civilized  coun-  *  West  v.  West*  2  Mass.  223, 
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dignities  forcing  the  wife  to  separate.  This  act,  however, 
did  not  distinguish  between  annubnent  and  divorce,  and  in- 
cluded as  causes  for  divorce  impotence  and  prior  marriage. 
A  similar'  error  appears  in  several  other  states,  where  the 
statutes  appear  to  have  been  patterned  after  the  Massachu- 
setts statute.  The  divorce  law  of  North  Carolina  of  1814 
differed  from  other  statutes  in  that  the  form  of  the  decree 
was  either  from  the  bond  of  matrimony  or  from  bed  and 
board,  at  the  discretion  of  the  court.'  In  New  Jersey  the 
court  of  chancery  has  had  jurisdiction  of  divorce  since  1794.* 
The  divorce  laws  of  the  remaining  states  are  in  the  main  an 
adoption  of  this  early  legislation  with  some  additions  and 
amendments.' 

The  immediate  purpose  of  the  first  divorce  laws  was  to 
authorize  the  courts  to  grant  divorce  and  to  prevent  legisla- 
tive divorces.  The  practice  of  granting  a  divorce  upon  the 
representations  of  one  party  to  a  legislative  committee  was 
attended  with  great  abuses.  No  notice  was  given  to  the 
party  complained  against,  and  no  trial  of  the  merits  was 
had.  The  bills  for  divorce  were  crowded  through  at  the 
close  of  the  session,  and  generally  without  much  considera- 
tion, affording  abundant  opportunity  for  fraud  and  corrup- 
tion. In  order  to  prevent  these  abuses  the  jurisdiction  was 
conferred  upon  certain  courts  to  hear  and  determine  the  ap- 
plications for  divorce  where  one  party  was  guilty  of  adul- 
tery or  cruelty.  In  some  states  the  legislatures  continued  to 
grant  divorces  for  other  causes.  The  first  divorce  laws 
were  for  the  purpose  of  extending  the  jurisdiction  of  the 
courts,  and  not  for  the  purpose  of  defining  the  causes  of  di- 

1  See  Collier  v.  Collier,  1  Dev.  Eq.  Grant,  12  S.  C.  29.    It  seems  that 
856.  the    ecclesiastical   law  is  not  at 

2  See  Cams  v.  Carris,  24  N.  J.  Eq.  present  a  part  of  the  law  of  South 
516.  Carolina,  as  no  court  has  jurisdic- 

'  In  South  Carolina  no  divorce  tion  to  enforce  it.    It  is  intimated 

law  was  enacted  until  1872,  and  that  divorces  a  men^aef'fTloro  may 

this  was  repealed  in  1878.     The  be  granted.    See  McCreery  r.  Davis 

constitution  of  the  state  prohibits  (S.  C),  22  &  E.  17a 
legislative  divorces.    See  Grant  v. 
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vorce  or  codifying  the  principles  of  divorce  law.  By  amend- 
ments and  re-enactments  the  laws  were  gradually  changed 
by  adding  other  causes  for  divorce  and  providing  for  ali- 
mony, division  of  property,  the  custody  of  children,  etc., 
until  they  assumed  their  present  form.  The  present  statutes 
are  not  similar  in  form  or  substance,  although  nearly  aU  states 
have  the  same  pobcy  in  regard  to  divorce.  It  is  to  be  re- 
gretted that  the  divorce  laws  are  not  uniform,  and  that  our 
courts  have  been  unable  to  agree  upon  the  interpretation  of 
the  statutory  terms  which  are  alike  in  a  few  states.  A  fed- 
eral law,  if  such  were  possible  under  the  federal  constitution, 
would  have  created  the  uniformity  desired  by  some  of  our 
eminent  jurists,  and  prevented  many  of  the  abuses  of  our 
present  divorce  laws.  But  all  that  can  now  be  accomplished 
is  the  adoption  by  each  state  of  some  suitable  code.^  Mar- 
riage is  in  its  nature  a  national  ataiv^  and  not  completely 
under  state  control  at  the  present  time,  as  our  statistics  and 
decisions  show.  Uniformity  o:f  our  divorce  laws  would  also 
be  a  great  assistance  to  the  courts  in  the  interpretation  of 
the  statutes  and  the  administration  of  the  law.  There  is  no 
substantial  difference  in  the  policies  of  the  different  states 
in  regard  to  divorce.-^  The  common  causes  for  absolute  di- 
vorce are  adultery,  cruelty,  desertion  and  crime  or  imprison- 
ment. The  statutes,  however,  state  the  causes  for  divorce 
in  a  great  variety  of  terms,  and  add  other  causes  for  divorce 
not  common  to  other  states.  It  is  necessary  in  this  treatise  to 
notice  the  interpretation  of  these  statutory  terms  with  some 
minuteness,  as  such  treatment  may  be  of  practical  value  in 
determining  questions  which  arise  in  the  future  in  states 
where  the  meaning  of  the  statute  has  not  been  determined. 
§  13.  Interpretation  and  effect. —  Statutes  relating  to 
divorce  should  receive  a  liberal  and  equitable  construction. 
The  legislative  intent  should  be  ascertained  and  carried  out 
in  a  manner  calculated  to  afford  the  intended  remedy.   Such 

^  Such  as  the  California  Code  on  Carolina,  the  former   permitting 

marriage  and   divorce,  or   some-  absolute  divorce  for  adultery  only, 

thing  similar  in  form.  and  the  latter  not  permitting  di> 

*  Except  in  New  York  and  South  vorce  for  any  cause. 
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statutes  are  not  penal  and  should  not  be  given  a  strict  con- 
struction. They  are  to  be  construed  with  reference  to  tho 
apparent  policy  of  the  legislature  as  gathered  from  the  en- 
tire act.  To  execute  this  policy,  the  meaning  of  the  statute 
may  be  contracted  or  expanded  from  the  ordinary  or  literal 
meaning  of  the  terms.  The  more  extensive  of  the  two  mean- 
ings may  be  adopted  even  where  a  statute  must  receive  a 
strict  construction. 

Some  portions  of  the  divorce  statutes,  however,  require  a 
strict  construction.  The  acts  giving  certain  courts  jurisdic- 
tion over  divorce  created  a  new  and  special  jurisdiction,  and 
such  jurisdiction  is  not  to  be  enlarged  by  a  liberal  construc- 
tion. Accordingly  it  is  held  that  such  courts  have  no  gen- 
eral jurisdiction  over  matrimonial  causes,  but  only  in  such 
cases  as  specified  in  the  statute.  This  is  a  familiar  rule  and 
will  be  restated  elsewhere. 

The  causes  for  divorce  are  not  to  be  extended  beyond  the 
ordinary  and  established  legal  definitions  of  the  terms.  In 
this  respect  the  statutes  should  receive  a  strict  construction. 
This  requires  that  no  cause  shall  entitle  the  party  to  divorce 
unless  the  oflfense  is  clearly  within  the  definition  of  the  stat- 
ute. When  the  oflfense  is  not  a  statutory  cause  for  divorce 
the  courts  cannot  make  it  so  by  construction,  on  the  theory 
that  such  oflfense  was  as  serious  and  as  destructive  of  mari- 
tal happiness  as  other  oflfenses  mentioned  in  the  statute,  and 
therefore  within  the  policy  of  our  divorce  laws.  Our  stat- 
utes should  pro\'ide  for  relief  in  all  cases  where  the  oflfenses 
are  of  equal  magnitude,  and  where  the  misconduct  tends  in 
an  equal  degree  to  defeat  the  purposes  of  the  marriage  re- 
lation. But  at  present  we  have  no  such  broad  and  equitable 
basis  for  divorce.  The  statutes  mention  a  few  cases  in 
which  divorce  may  be  granted,  and  in  all  other  cases  divorce 
must  be  denied,  regardless  of  the  merits  of  the  case  or  the 
enormity  of  the  oflfense.  This  failure  of  justice  must  be  at- 
tributed to  defective  legislation,  and  not  to  inability  of 
courts  of  equity  to  render  adequate  relief.  The  remedy  of 
this  evil  is  in  new  legislation,  rather  than  in  strained  con- 
struction of  present  laws.    The  policy  of  the  law  is  to  favor 
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marriage  and  to  discourage  divorce,  and  so  the  courts  must 
necessarily  adhere  to  the  established  definitions  of  the  stat- 
utory terms.  Otherwise  a  liberal  and  expanded  construc- 
tion would  tend  to  render  the  law  uncertain  and  to  increase 
the  number  of  divorces. 

But  aside  from  the  sections  of  the  statute  relating  to  the 
jurisdiction  of  the  court  and  the  causes  for  divorce,  the  di- 
vorce statutes  are  remedial  and  should  receive  a  liberal  con- 
struction. The  obvious  intent  of  the  legislature  was  that,  if 
a  cause  for  divprce  was  established,  a  court  of  equity  in 
granting  a  decree  dissolving  the  marriage  should  proceed  to  an 
adjustment  of  the  property  rights  of  the  parties  in  conform- 
ity with  established  principles  of  equity.  The  wide  and  un- 
limited discretion  thus  invested  in  the  courts  in  such  cases 
permits,  in  the  adjustment  of  property  rights,  some  recom- 
pense for  injuries  not  within  the  inflexible  terms  of  the 
causes  for  divorce. 

In  some  states  the  word  divorce,  ordinarily  meaning  a  dis- 
solution of  marriage,  is  used  in  an  indefinite  manner  to  de- 
note any  form  of  decree,  whether  annulment  of  marriage,  a 
separation  from  bed  and  board,  or  a  dissolution  of  the  mar- 
riage. The  causes  for  divorce  enumerated  in  the  statutes 
are  often  stated  in  such  a  manner  as  to  disclose  either  that 
the  legislature  was  ignorant  of  these  distinctions  or  had 
overlooked  them.  Thus  in  the  same  section,  prior  marriage 
and  adultery  are  made  causes  for  divorce ;  but  in  such  case  it 
is  clear  that  the  decree  for  the  first  cause  must  be  an  annul- 
ment of  the  marriage,  and  for  the  second  cause  an  absolute 
divorce.  Other  instances  will  be  noticed  in  the  treatment 
of  various  subjects  showing  the  confusion  of  terms  and  the 
careless  use  of  language  in  our  statutes,  creating  some  per- 
plexing questions.  The  general  rule  is  that  the  usual  remedy 
is  intended  where  it  has  not  been  adequately  specified  in  the 
statute,  and  the  ordinary  meaning  would  lead  to  absurd  con- 
sequences. 

It  is  a  familiar  canon  of  construction  that  a  statute  must 
be  interpreted  with  reference  to  the  prior,  or  in  most  in- 
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stances,  unwritten  law.  In  the  divorce  statates  sach  causes 
as  adultery,  cruelty  or  impotence  are  incorporated  from  the 
ecclesiastical  law,  and  are  interpreted  with  reference  to  the 
definitions  and  general  principles  of  that  law.  Other  in- 
stances will  be  noticed,  but  a  statement  of  this  general  prin- 
ciple is  sufficient  here. 

A  divorce  law  is  presumed  to  be  a  general  law  applying  to 
all  married  parties,  and  providing  that  certain  misconduct- 
shall  be  a  cause  for  divorce.  The  obvious  intent  is  that  the 
law  will  apply  to  misconduct  occurring  after  the  passage  of 
the  act.  Under  some  constitutions  an  act  making  prior  mis- 
conduct a  cause  for  divorce  will  be  held  void  so  far  as  retro- 
spective.^ So  far  as  the  question  is  concerned  in  the  absence 
of  any  constitutional  provision  to  the  contrary,  a  divorce 
law  may  apply  to  past  oflfenses,  for  marriage  is  not  a  con- 
tract, and  its  obligation  is  not  thereby  impaired ;  but  as  a 
status,  marriage  is  a  relation,  to  be  modified  and  controlled 
as  the  public  good  may  require.^  The  decree  of  divorce  is 
not  a  conviction  of  crime,  and  a  retrospective  statute  is  not 
void  as  an  ex  post  facto  law.'  Whether  void  or  not,  the  courts 
generally  decline  to  give  such  statutes  a  retrospective  inter- 
pretation. The  rule  is  that  statutes  arc  to  be  given  a  pro- 
spective operation  only,  unless  the  terms  show  clearly  that 
a  retrospective  operation  was  intended.*  A  divorce  law  will 
not  be  given  a  retrospective  operation  even  though  the  terms 
might  admit  of  it.*  Thus,  at  a  time  when  new  causes  for  di- 
vorce were  enacted,  the  courts  declined  to  consider  as  a  cause 
for  divorce  any  misconduct  occurring  before  the  passage  of 
the  act.    Thus  the  cruelty,®  or  imprisonment  for  crime,^  or 

1  Clark  V.  Clark,  10  N.  H.  880;    v.  Jarvis,  3  Edw.  Ch.  462;  Cook  r. 
Greenlaw  v.  Greenlaw,  12  N.  H.    Sexton,  74  N.  C.  305. 

200;    Dickenson   v,   Dickenson,  3  •Greenlawr.  Greenlaw,  12  N.  H. 

Murphy,  327.  200. 

2  Jones  V.  Jones,  2  Tenn.  Ch.  2.  «Buckholt8  r.  Buckhblts,  24  Ga. 
'  See  caiitra,  Dickenson  v.  Dick-  238. 

enson,  3  Murphy,  327.  "*  Greenlaw  v.  Greenlaw^  12  N.  EL 

«  Cooley's  Const  Liin.  456;  Jarvis    200. 
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habitaal  dnuikeniiess,^  or  desertion,^  occurring  before  the 
legislature  made  such  offenses  causes  for  divorce,  would  not 
entitle  the  injured  party  to  a  divorce.'  The  legislature  con- 
templated a  remedy  for  future  misconduct  and  not  a  crea- 
tion of  a  new  remedy  for  existing  evils.  If  the  intention  was 
to  do  otherwise,  and  the  act  is  not  void  as  being  retrospect- 
ive, the  court  may  grant  a  divorce  for  misconduct  prior  to 
the  act  creating  a  new  cause  for  divorce.  Thus  in  Wiscon- 
sin an  act  permitted  divorce  for  voluntary  separation  con- 
tinuing for  five  years,  and  this  was  held  to  apply  to  existing 
separations.^  The  power  of  the  legislature  to  enact  a  law 
applying  to  the  present  situation  of  married  persons  may  be 
upheld  upon  the  theory  that  the  state  may  at  any  time 
change  the  rules  which  regulate  the  status  of  marriage  with- 
out violating  the  rights  of  the  parties,  for  their  rights  are 
not  those  created  by  contract,  but  those  of  a  status  regulated 
by  the  state.  Such  interpretation  is,  however,  to  be  avoided 
as  imposing  a  dissolution  of  marriage  and  a  consequent  for- 
feiture of  property  rights  for  causes  not  at  the  time  ade- 
quate to  effect  such  changes.  And  such  is  the  tendency  of 
our  decisions. 

There  is,-  however,  a  distinction  between  creating  a  new 
cause  for  divorce  for  misconduct  in  the  past,  and  creating  a 
new  remedy  or  enlarging  existing  remedies  for  what  was 
formerly  an  offense.  It  is  a  general  rule  that  a  new  remedy 
or  method  of  procedure  may  be  applied  to  past  offenses,  and 
this  rule  applies  to  both  divorce  and  criminal  law.*  An  act 
converting  existing  decrees  from  bed  and  board  to  decrees 
nisi^  and  permitting  the  parties  to  obtain  a  decree  of  abso- 
lute divorce  on  application,  is  not  void  as  being  a  retrospec- 

1  Scott  r.  Scott,  6  Ohio.  535.  *  Cole  v.  Cole,  27  Wis.  531.    The 

^McCraney  t?.  McCraney,  5  la.  act  was  presumed  to  apply  to  ex- 

231;  Giles  v,  Giles,  22  Minn.  848;  isting  sejmrations  as  weU  as  future 

Sherburne  v.  Sherburne,  6  Me.  210.  ones.    This  is  not  a  correct  pre- 

*  But  a  desertion  continuing  for  sumption  in  most  cases.   See  cases 

the  required  time   after  the  act  supra,  and  Carson  v,  Carson,  40 

woidd  be  a  cause  for  divorce.    Mo-  Miss.  349. 

Craney  v.  McCraney,  supra,  ^  Stevens  v,  Stevens,  1  Met  270. 
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tive  act.^  A  law  changing  the  amount  of  allowance  may 
also  be  given  a  retrospective  operation  and  applied  to  pend- 
ing suits  for  divorce,  or  where  the  delicium  occurred  before 
the  passage  of  the  act.^  The  courts  have  sometimes  refused 
to  give  the  remedy  a  retrospective  operation,  when  the  terms 
of  the  statute  do  not  seem  to  require  it.  Thus  a  statute 
allowing  alimony,  where  none  was  allowed  before,  will  bo 
confined  to  the  instances  arising:  after  the  passasre  of  the  act.^ 
A.d  .  law  prohibiti,^  the  gmSypartyfr^mZrytag  af.«r 
divorce  is  confined  to  those  cases  where  the  cause  for  divorce 
was  committed  after  the  law  was  enacted-* 

1  Bigelow  V.  Bigelow,  108  Mass.  >  West  v.  West,  2  Mass.  23a 

88;   Sparhawk  v,  Sparhawk,  114  *  Stewart  v.  Yanderyort^  84  W.. 

Mass.  855;   Wales   v.   Wales,  119  Ya.  624  ■ 

Mass.  89.  4Emottv.EUiott,88M<L8OT. 
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§  !?•  In  general. — The  jurisdiction  of  a  court  is  the 
power  to  hear  and  determine  a  cause  or  the  subject-matter 
in  controversy  between  the  parties.  A  court  has  jurisdic- 
tion to  render  a  decree  of  divorce  when  it  has  been  author- 
ized to  do  so  by  the  constitution  or  laws  of  the  state,  and 
when  a  domiciled  citizen  of  the  state  has  made  due  applica- 
tion for  divorce,  and  notice  is  given  to  the  defendant  in  con- 
formity with  the  requirements  of  the  statute.  One  of  the 
parties  must  be  a  resident  of  the  state,  and  be  subject  to  its 
laws,  for  the  power  of  the  state  is  necessarily  confined  to 
proceedings  for  divorce  concerning  its  own  citizens  or  one 
of  them.  It  will  thus  be  seen  that  the  test  of  jurisdiction 
in  divorce  is  the  statutory  jurisdiction  of  the  court,  and  the 
domicile  and  citizenship  of  the  applicant.  Kot  all  the  prin- 
ciples of  jurisdiction  in  divorce  are  well  settled,  but  the  com- 
monly accepted  doctrine  may  be  stated  here,  reserving 
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corament  on  controverted  questions  as  they  arise  in  other 
portions  of  the  work. 

The  power  to  regulate  the  domestic  relations  of  citizens 
of  the  United  States,  not  being  delegated  to  the  federal  gov- 
ernment by  the  constitution,  is  retained  by  each  state.*  This 
power  may  be  conferred  upon  the  courts  of  each  state  by 
statute  fixing  the  limits  of  such  jurisdiction.  Each  state  in 
determining  the  8tcU/u8  of  its  citizens  is  governed  by  its  own 
policy  as  expressed  in  its  laws.  It  may  disregard  the  place 
where  the  marriage  was  entered  into,  for  marriage  is  not  a 
contract  but  a  stdtuSj  subject  to  the  regulation  of  the  state 
in  which  the  parties  reside.  Each  state  may  punish  crimes 
committed  within  its  borders;  but  as  a  cause  for  divorce  is 
not  a  crime,  a  state  in  which  one  party  resides  may  proceed 
to  render  a  divorce  for  a  matrimonial  oflfense  committed  in 
another  state,  although  the  oifense  was  not  a  cause  for  di- 
vorce where  committed. 

It  is  conceded  by  the  authorities  that  a  marriage  may  be 
annulled  or  dissolved,  although  both  parties  are  not  citizens 
of  the  state.  This  is  true  in  the  following  instances :  First, 
where  personal  service  is  had  upon  the  defendant  in  the  state. 
Second,  where  defendant  enters  his  appearance.  Third, 
where  the  defendant  is  domiciled  in  the  state  and  is  absent 
without  a  domicile  elsewhere,  in  which  case  constructive 

1  If  such  power  had  heen  dele-  rather  than  a  domicile  in  a  certain 

^ted   to  the   government,  some  state.    But  under  our  present  sys- 

perplexing  questions  of  jurisdic-  tem  each  state  enacts   marriage 

tion   could   have    been    avoided,  and  divorce  laws  for  its  own  citi- 

Congress  could  have  enacted  a  na-  zens  which,  are  subject  to  change 

tional  law  regulating  marriage  and  at  the  caprice  of  each  recurring 

divorce.    If  such  law  received  a  legislature,  without  reference  to 

uniform  interpretation  by  the  fed-  the  laws  of  other  states  and  with- 

eral  courts,  the  status   of   every  out  attempt  at  uniformity.    We 

citizen  who  obtained  divorce  would  have  a  mass  of  statute  law  on  the 

be  free  from  question   in   every  subject,  giving  rise  to  great  unoer^ 

state,  and  laws  relating  to  mar-  tainty  in  the  administration  of  the 

riage  could  not  be  evaded  by  crosa-  law  and  in  the  status  of  divorced 

ing  state  lines.    The  test  of  juris-  persons,    their     subsequent    hufl- 

diction  would  then  be  citizenship  bands,  wives  and  children. 
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service  is  suflScient  and  a  judgment  m  persoricmi  may  be 
rendered.  But  it  is  a  controverted  question  whether  a  valid 
decree  can  be  rendered  upon  constructive  service  where  the 
defendant  is  domiciled  in  another  state.  The  true  doctrine 
is  that  such  decree  is  valid  only  so  far  as  it  operates  upon 
the  rem^  the  siatv^  of  the  parties.  In  New  York  and  in  some 
other  states  it  is  held  that  such  decree  is  valid  only  within 
the  borders  of  the  state,  and  has  no  effect  in  other  states. 
But  it  is  a  necessary  and  almost  inevitable  conclusion  that,  if 
one  state  can  dissolve  a  marriage  and  allow  the  plaintiff  to 
enter  into  another  marriage  valid  everywhere,  such  divorce 
must,  in  the  nature  of  the  case,  be  valid  everywhere.  Mar- 
riage is  a  union  which,  if  once  dissolved,  ceases  to  exist  as  to 
both  parties.-  Such,  in  brief,  is  the  doctrine  of  jurisdiction 
in  divorce.  The  tendency  of  the  decisions  is  towards  the 
universal  adoption  of  the  rule  that  a  decree  of  divorce  valid 
in  the  state  where  it  was  rendered  is  valid  everywhere. 
Such  a  rule  is  as  imperative,  as  deeply  founded  in  necessity, 
as  the  rule  that  a  marriage  valid  where  entered  into  is  valid 
everywhere.  To  admit  the  power  of  a  state  to  grant  di- 
vorce in  an  ex  parte  proceeding,  and  to  recognize  as  valid  a 
subsequent  marriage  of  the  divorced  party,  but  deny  the 
validity  of  the  divorce,  to  refuse  to  give  it  effect,  is  a  viola- 
tion of  the  principles  of  that  comity  which  should  exist 
between  nations,  and  especially  between  the  states  of  one 
nation. 

§  18.  The  requisites  of  jurisdiction. —  A  decree  of  di- 
vorce, to  be  valid  and  effective,  must  be  rendered  by  a  court 
having  statutory  power  to  grant  divorces.  The  plaintiff 
must  be  a  domiciled  citizen  of  the  state,  and  must  file  his 
petition  in  the  county  where  defendant  resides.  If  defend- 
ant is  a  non-resident  the  petition  must  be  filed  in  the  county 
where  plaintiff  resides.  In  some  states  a  non-resident  plaint- 
iff is  permitted  to  obtain  divorce  from  a  resident  defendant. 
Such  statutes  permit  a  non-resident  wife  to  obtain  divorce 
in  the  state  where  the  husband  resides,  and  a  decree  for  ali- 
mony may  be  effective.    It  also  permits  a  trial  on  the  merits 
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of  the  case,  thus  preventing  some  of  the  evils  of  an  ex  parte 
proceeding.  Jurisdiction  in  divorce  is  derived  from  the  ap- 
plication for  divorce  where  one  party  is  a  domiciled  citizen. 
As  stated  at  length  in  subsequent  sections  this  jurisdiction 
is  not  in  any  way  dependent  upon  the  place  where  the  mar- 
riage was  celebrated,  or  where  the  offense  was  committed, 
or  where  the  parties  resided  when  the  oflfense  was  com- 
mitted. A  marriage  may  be  dissolved  by  a  proceeding  m 
rem,  where  the  defendant  is  a  non-resident.  In  such  cases 
the  plaintiff  must  be  a  resident  of  the  state,  and  notice  di- 
rected to  defendant  bv  some  form  of  constructive  service.^ 
The  nature  and  effect  of  the  decree  in  rem  will  be  noticed 
elsewhere. 

§  19.  Whatconrtshavejarisdiction  of  divorce. —  In  the 
absence  of  a  statute  no  American  court  has  jurisdiction  of 
divorce.  Such  jurisdiction  does  not  inhere  in  courts  of 
equity  or  common  law,  because  neither  had  jurisdiction 
of  divorce  when  we  derived  our  law  from  England.  Prior 
to  1857  jurisdiction  of  divorce  was  vested  in  the  ecclesias- 
tical courts,  and  no  such  tribunal  ever  existed  in  this  country. 
Our  federal  government  has  no  power  to  regulate  the  do- 
mestic relations  of  the  people,  as  such  power  was  not  dele- 
gated to  it  by  the  constitution.  Our  courts  must  derive 
jurisdiction  of  divorce  from  some  act  of  the  legislature  of 
each  state.* 

The  federal  courts  disclaim  any  jurisdiction  of  divorce  or 
the  allowance  of  alimony,  either  as  an  original  proceeding 
in  chancery  or  as  a  controversy  between  citizens  of  different 
states.'  Such  courts,  however,  will  enforce  decrees  of  ali- 
mony rendered  by  state  courts;*  and  may  determine  the 
validity  of  a  marriage  as  a  collateral  issue,  but  not  in  a  di- 
rect'proceeding  instituted  for  such  purpose.^ 

*  See  Constructive  Service.  523;  Johnson  r.  Johnson,  13  Fed. 

«  Maynard  v.  Hill,  125  U.  S.  203.  193. 

» Barber  r.  Barber,  21  How.  (U.  S.)  <  Barber  v.  Barber,  infra;  Bu»- 

682;  Bowman  v.  Bowman,  30  Fed.  neU  v,  Bunnell,  25  Fed.  214. 

848;  Barrett  v.  Failing,  111  U.  a  »  Sharon  v.  Hill,  26  Fed,  337. 
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The  jurisdiction  of  the  state  courts  is  generally  derived 
from  an  enactment  conferring  jurisdiction  of  divorce.*  Or 
such  jurisdiction  may  be  inferred  from  an  act  conferring  a 
general  jurisdiction  over  "  all  civil  cases."  *  But  courts  which 
are  authorized  to  exercise  both  "  chancery  and  common-law 
jurisdiction  "  will  not  have  jurisdiction  of  suits  for  divorce. 
Such  jurisdiction  does  not  include  the  jurisdiction  of  the 
ecclesiastical  courts  over  matrimonial  causes.'  It  seems  that 
the  legislature  of  a  territory  of  the  United  States  may  con- 
fer jurisdiction  upon  any  court  of  record  to  hear  and  deter- 
mine actions  for  divorce.  But  this  question  is  not  settled, 
and  as  it  is  not  likely  to  arise  again,  a  reference  to  the  cases 
may  be  suflBcient.*  This  jurisdiction  is  generally  conferred 
upon  courts  having  chancery  jurisdiction,  and  always  upon 
a  court  of  record,  because  decrees  of  divorce  are  often  of 
vital  importance  in  the  title  to  real  estate,  and  in  determin- 
ing the  relation  of  parties  in  civil  and  criminal  proceedings, 
and  also  in  proceedings  in  probate  courts.  Where  the  stat- 
ute authorizes  divorce,  but  does  not  designate  the  court 
which  may  grant  divorces,  it  is  held  that  the  tribunal  best 
adapted  to  enforce  them  ought  to  exercise  jurisdiction,  and 
this  would  be  a  court  of  equity  or  a  court  of  general  juris- 
diction.* 

iHurt  V.  Hart,  70   Tenn.  176;  >  Kenyon  v.  Kenyon,  3  Utah,  431 ; 

light   tJL  lights  17  &  &  R  273;  Irwin  v.  Irwin  (OkL),  37  P.  648; 

Smith  V,  Smith,  11  Pa.  Ca  Ct  465;  V^hitmore  v,  Hardin,  8  Utah,  121. 

Preston   v,  Preston,   44  Yt  630;  ^The  jurisdiction  conferred  by 

Schooler  t;.  Schooler,  77  Ga.  601;  the  legislature  on  probate  courts 

Newbold's  Ap.,  2  W.  Notes  Cas.  was  held  valid  in  Kenyon  v.  Ken- 

472;  Sherwood's  Ap.,  17  W.  Notes  yon,  3  Utah,  431,  and  Whitmore  v. 

Ga&  338;  Winpenny  v.  Winpenny,  Hardin,  3  Utah,  121:    Overruling 

40  Leg.  Int  232.  Cast  v.  Cast,  1  Utah,  112. 

^Herron  v.  Herron,  16  Ind.  129;  The  probate  courts  of  Oklahoma 

Ellis  V.  Hatfield,  20  Ind.  101 ;  Ewing  had  jurisdiction  of  divorce  prior  to 

V.  Ewing,  24  Ind.   46a    But  not  August  14, 1893.    Battice  v.  Battlce 

where  a  court  has  jurisdiction  in  (OkL),  41  P.  375;   Irwin  v.  Irwin 

aU  civil   cases   not   exceeding  a  (OkL),  41  P.  369:  Modifying  37  P. 

certain  amount    Heatherwick  v.  548. 

Heatherwick,  32  IlL  7a  »  Cast  v.  Cast,  1  Utah,  112. 
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The  jurisdictioii  of  a  court  to  render  a  decree  of  divorce 
will  not  be  presumed.  Such  jurisdiction  is  special,  and  is. 
conferred  by  statute.  "Where  a  foreign  decree  of  divorce  i& 
offered  in  evidence,  the  jurisdiction  of  the  court  which  ren- 
dered it  must  also  be  established  by  proof  of  the  laws  of 
such  state.^  The  jurisdiction  of  a  court  of  record  in  Cali- 
fornia to  render  a  decree  of  divorce  will  not  be  presumed.* 
The  jurisdiction  of  a  supreme  court  of  New  York  in  an  ac- 
tion to  annul  a  marriage  will  not  be  presumed  in  the  absence 
of  proof  of  the  statutory  authority  of  such  court.'  The  de- 
cree must  also  be  shown  to  be  within  the  limitations  and 
conditions  prescribed  by  statute.^  It  is  held  in  Illinois  that 
jurisdiction  to  render  divorce  will  be  presumed  if  the  record 
of  the  proceedings  is  duly  authenticated  in  conformity  to 
the  act  of  congress,  and  there  is  nothing  upon  the  face  of  it 
to  indicate  a  want  of  jurisdiction  over  the  subject-matter.* 

§  20.  y enue  as  to  eoanties. —  The  divorce  suit  is  a  pro- 
ceeding to  establish  or  change  a  stattcs^  and  not  a  proceed- 
ing to  punish  a  crime;  therefore  the  suit  need  not  be  com- 
menced in  the  county  where  the  delictum  occurred.  The 
venue  is  generally  prescribed  by  statute,  and  must  be  com- 

1 A  coart  of  general  jurisdiction  sumption  of  jurisdiction  will  at- 

is  preflumed  to  have  the  jurisdic-  tend  the  judgment  of  the  court, 

tion  which  it  assumed  to  exercise;  The  facts  essential  to  the  exercise 

but  this  rule  does  not  apply  to  de-  of  the  special  jurisdiction   must 

crees  rendered  by  a  court  exercis-  appear  in  such  cases  upon  the  reo- 

ing  a  special  j  urisdiction  conferred  ord. " 

by  statute.    In  such  case  the  rule,  '^  Com.  v.  Blood,  97  Mass.  588. 

as  stated  by  Justice  Field,  in  Gal-  »  KeUey  v.  KeUey  (Mas&),  96  N.  E. 

pin  V.  Page,  18  Wall.  350,  is  that:  837. 

"Where  the  special  powers  con-  *Northcut  v.  Lemery,  8  Or.  316; 

ferred  are  exercised  in  a  special  liawrence^s  Case,  18  Abb.  Pr.  847. 

manner,   not    according    to    the  ^Rendleman  v.  Bendleman,  118 

course   of  the    common    law,    or  IlL  257,  citing  Freeman  on  Judg- 

where  the  general  powers  of  the  mentfi,  §  565.    The  court  evidently 

court  are  exercised  over  a  class  of  overlooked  the  reasons  why  such 

•cases  not  within  its  ordinary  juris-  decrees  are  an  exception  to  the 

diction,  upon  the  performance  of  general  rule, 
prescribed  conditions,  no  such  pre- 
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plied  with  to  render  the  decree  valid.^  A  common  provision 
of  the  statute  is  that  the  action  may  be  tried  by  the  "court 
of  the  county  where  the  parties,  or  one  of  them,  resides." 
This  language  recognizes  the  probability  that  the  parties 
have  separate  domiciles,  and  permits  the  wife  to  bring  suit 
where  she  resides.*  The  above  provision  is  subject,  how- 
ever, to  the  general  rule  that  the  action  must  be  tried  in  the 
county  where  the  defendant  resides.'  The  venue  in  a  di- 
vorce suit  is  controlled  by  the  law  of  domicile  as  distin- 
guished from  mere  residence.*  But  in  cases  where  the 
defendant's  residence  is  not  known,  the  action  must  be 
brought  in  the  county  where  the  plaintiff  has  or  retains  a 
domicile.* 

§  21,  Jurisdiction  as  limited  by  domicile. —  In  granting 
divorce  the  courts  of  a  state  are  necessarily  limited  to  such 
persons  as  are  domiciled  within  the  state,  for  it  is  a  principle 
of  international  and  interstate  law  that  each  state  or  sover- 
eignty cannot  fix  the  statu%  of  citizens  of  other  states  or 
countries.  The  power  of  a  state  to  grant  divorce  can  right- 
fully be  exercised  only  where  one  of  the  parties  is  a  citizen 
of  the  state  in  the  sense  that  he  or  she  has  a  domicile  in  the 
state.  The  nature  of  the  domicile  is  described  elsewhere. 
It  follows  that  the  domicile  of  one  of  the  parties  is  the  test 
of  jurisdiction  over  the  subject-matter  in  a  divorce  suit.  If 
neither  of  the  parties  reside  in  the  state  it  is  clear  no  valid 
divorce  can  be  granted  them.  A  decree  of  divorce  where 
both  parties  are  doijiiciled  elsewhere  is  Void  for  want  of  ju- 

1  Reese   v,    Reese,  23    Ala.  785;    30  111.  180;  Claude  t\  Peat,  43  La. 
Bannister  v.  Bannister,  150  Mass.    An.  161. 

280;  Babbitt  u  Babbitt,  69  IlL  277;  'This  special  statute  relating  to 

Caniff  V.  Caniff,  49  Mich.  478.    The  divorce  is  modified  by  the  general 

appearance  of  the  defendant  with<  provision  of  the  code  requiring  all 

out  objection  is  a  waiver  of  the  civil  actions   to  be  tried  in  the 

error  of  commencing  the  suit  in  county  where  the  defendant  re- 

the  wrong  county.    Peeples  r.  Pee-  sides.    Craven  v.  Craven,  27  Wis* 

plesy  19  lU.  269.  418. 

2  McConnell  v,  McConnell,  37  Neb.  *  Carpenter  v.  Carpenter,  30  Eao. 
57.    But  see,  contrOf  Davis  i\  Davis,  712. 

«Id. 
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risdiction.'  To  grant  divorce  to  non-resident  parties  would 
permit  them  to  evade  the  laws  of  their  own  state.  The  di- 
vorce laws  were  not  intended  for  the  benefit  of  non-residents, 
as  the  legislature  enacted  such  laws  for  its  own  citizens.  To 
guard  against  the  evil  of  granting  divorces  to  non-residents, 
our  statutes  now  require  a  residence  of  one  of  the  parties,  in 
most  instances  the  plaintiff,  for  a  certain  length  of  time, 
varying  from  three  months  to  three  years.  The  validity  of 
these  statutes  as  to  the  nature  of  the  domicile  required  may 
be  noticed  here,  leaving  their  interpretation  and  effect  to  be 
considered  elsewhere. 

At  one  time  the  courts  of  Utah  were  authorized  to  grant 
divorces  "  whenever  the  applicant  was,  or  desired  to  iecomej 
B,  resident  of  the  state."  Under  this  statute  divorces  could 
be  and  were  granted  to  parties  who  had  no  domicile  in  Utah, 
or  to  those  who  had  never  been  in  the  state.  Such  divorces 
were  held  void  in  every  state  where  their  validity  was  ques- 
tioned, whether  in  subsequent  proceedings  for  divorce,^  or  in 
prosecutions  for  bigamy  or  adultery.' 

Another  form  of  statute  permitting  the  courts  to  grant 
divorce  to  a  non-resident  or  to  a  party  without  a  suflB- 
cient  domicile  may  still  be  found  in  some  of  our  states. 
It  provides  that  a  divorce  can  only  be  granted  to  a  party 
who  has  resided  within  the  state,  ^'  unless  the  marital  offense 
was  committed  within  the  state,"  or  "  while  one  or  both  par- 
ties resided  therein."   It  is  safe  to  say  that  divorces  granted 

^Ditson   17.  Ditaon,  4  R.  L  93;  ^Litowich  v.  litowich,  19  Kan. 

Lyon  V,  Lyon,  2  Gray,  367;  Hoflf-  451;  Hardy  r.  Smith,  136  Mass.  828; 

man  v,  Hoffman,  46  N.  Y.  30;  Dor-  Smith  v.  Smith,  19  Neb.  706.    See, 

sey  V,  Dorsey,  7  Watts,  349;  SewaU  also,  Folger  v.  Columbian  Ins.  Ca, 

V.  SewaU,  122  Mass.  156;   Piatt's  99  Mass.  267;  Cast  t;.  Cast,  1  Utah, 

Appeal,  80   Pa.  501;  Watkins   v.  112. 

Watkins,  125  Ind.  163;  Morgan  v.  ^  S.  v.  Fleak,  54  la.  429;  Davis  v. 

Morgan,  1  Tex.  Civ.  Ap.  315;  Way  Com.,  13  Bush,  318;  Hood  v.  a,  66 

V.  Way,  64  IlL  406;  House  v.  House,  Ind.  263;  S.  r.  Armington,.25  Minn. 

25.  Ga.  473;  Keerl  v,  Keerl,  34  Md.  29;  P.  v.  Smith,  13  Hun,  414.    For 

21;  Burdick  v,  Burdick,  2  Pa.  Dist  the  subsequent  law  of  divorce  in 

Ct  R  622;  Hanover  v.  Turner,  14  Utah,  see  proceeding  in  Tucker  «. 

Mass.  227.  P.,  122  IH  588. 
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to  non-residents  under  such  provisions  will  be  held  void  in 
every  state  for  want  of  jurisdiction. 

One  illustration  of  this  will  suffice,  although  the  matter  is 
an  important  one,  and  involves  the  validity  of  many  decrees 
of  divorce,  and  the  validity  of  the  marriages  which  have 
been  entered  into  after  such  divorce,  and  also  the  liabilities 
and  property  rights  of  numerous  parties  who  are  interested 
as  heirs  and  grantees.  A  wife  who  had  a  domicile  in  Ohio 
obtained  a  divorce  from  her  husband  in  Colorado  on  account 
of  a  marital  offense  committed  in  the  latter  state  by  the 
husband  whose  domicile  was  also  in  Ohio.  The  divorce  stat- 
ute of  Colorado  required  a  residence  of  one  year  on  the  part 
of  plaintiff,  "unless  the  marital  offense  was  committed  within 
the  state  or  while  one  or  both  parties  resided  therein."  In 
a  prosecution  of  the  husband  for  bigamy  it  was  held  that,  as 
both  parties  were  domiciled  in  Ohio,  the  Colorado  decree 
was  void.*  While  a  state  may  authorize  its  courts  to  grant 
divorce  to  non-residents  and  citizens  of  other  states,  such  de- 
crees are  void  for  want  of  jurisdiction  over  the  status  of  the 
applicant.  The  wife  was  domiciled  in  Ohio;  her  property, 
relatives,  friends,  debtors  and  creditors  were  residents  of 
Ohio;  that  was  the  community  in  which  she  dwelt  and  by 
the  laws  of  which  she  was  controlled,  and  to  that  state  she 
owed  allegiance;  consequently  her  statusy  or  state  relation, 
was  in  Ohio,  and  it  could  not  be  changed  by  any  proceeding 
in  Colorado. 

§  22.  The  domicile  at  the  time  of  offense  is  immaterial. 
The  jurisdiction  for  purposes  of  divorce  requires,  as  stated 
in  preceding  sections,  a  domicile  of  one  of  the  parties  at 
the  time  the  decree  was  rendered.  The  reason  for  this  rule 
is  that  the  state  cannot  fix  the  status  of  citizens  of  other 
states.  Its  power  is  limited  to  citizens  domiciled  within  its 
borders,  regardless  of  the  place  where  the  marriage  was  en- 
tered into  or  the  place  where  the  offense  was  committed. 
It  has  been  held  that  the  state  in  which  the  parties  were 

1  Van  Fossen  v.  S.,  37  O.  St  817.    See  interpretatioiL  of  similar  statute 
in  Way  r.  Way,  64  DL  406. 
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domiciled  at  the  time  the  oflfense  was  committed  is  the  only 
state  which  can  grant  the  divorce.*  This  doctrine  is  now 
conceded  to  be  unsound,  as  it  would  deprive  a  state  into 
which  the  parties  may  subsequently  remove,  of  the  power 
to  regulate  the  status  of  its  own  citizens. 

The  point  is  not  often  raised  and  is  not  discussed  in  the 
later  opinions,  but  there  is  a  general  concurrence  that  the 
suit  may  be  brought  in  any  state  where  either  party  is  dom- 
iciled at  the  time  of  suit,  irrespective  of  the  place  of  the 
domicile  of  the  parties  at  the  time  of  the  oflFense. 

§  23.  The  place  where  the  offense  was  committed  te 
immaterial. —  Generally  the  statutes  require  nothing  more 
than  the  residence  of  the  plaintiff  and  are  silent  as  to  the 
place  of  the  offense.  Under  such  statutes  it  is  almost  uni- 
versally held  that  the  place  where  the  offense  was  conmiitted 
is  immaterial.^  Sometimes  the  place  becomes  material  under 
statutes  giving  jurisdiction  only  where  the  offense  was  com- 
mitted within  the  state.  It  is  not  necessary  to  examine 
these  statutes,  but  a  reference  to  the  authorities  may  be  use- 
ful.' In  Pennsylvania,  if  the  offense  was  committed  out  of 
the  state  the  court  has  no  jurisdiction  unless  the  defendant 

iDorseyt?.  Dorsey,  7  Watts,  350;  v.  Wilson,  L.  R.  2  P.  &  M.  435? 

McDermott's  Ap.,  8  W.  &  S.  256;  Stewart  v,  Stewart,  9  Scotch  Sess. 

Leith  V.  Leith,  39  N.  H.  20 ;  Edwards  Ca&  519 :  Ratcliif  v.  Ratcliff,  1  Swab. 

V.  Green,  9  La.  An.  317.  &  T.  467;  Brodie  v.  Brodie,  2  Swab. 

2  Jones  V.    Jones,  67  Miss.   195;  &  T.  259. 

Hanberry  V.  Hanberry,29  Ala.719;  ^^jjarteau  v,  Harteau,  14  Pick. 

Thompson  u  a,  28  Ala.  12;  Tolenv.  181;   Lane  v.  Lane,  2  Mass.  167; 

Tolen,  2  Blactf .  (Ind.)  407 ;  Wilcox  v.  Richardson  r.  Richardson,  2  Mass. 

Wilcox,  10  Ind.  436;  Barber  r.  Root,  158;  Squire  v.  Squire,  3  Mass.  184 

10  Mass.  260;  Manley  i\  Manley,  3  Hopkins  t\  Hopkins,  8  Mass.  158 
Pin.  390;  Pawling  r.  Wilson,  13  Merry  v.  Merry,  12  Mass.  812 
Johns.  192;  Jacobsen  v.  Jacobsen,  Choate   v,    Choate,    3   Mass.    891  ^ 

11  Or.  454;  Gleason  t\  Gleason,  4  Anonymous,  5  Mass.  197;  Qreene 
Wis.  64;  Hubbel  v.  Hubbel,  3  Wis.  r.  Greene,  11  Pick.  410;  Carter  v. 
662;  Colburn  v,  Colburn,  70  Midi.  Carter,  6  Mass.   263;    Harding  v. 


647;  Lewis  i\  Lewis,  6  Kulp.  429 
Smitli  V.  Smith,  11  Pa.  Co.  Ct.  465 
Hines  v.  Hines,  10  Pa.  Co.  Ct.  74 


Alden,  9  Me.  140:  Weston  v.  Wes- 
ton, 143  Mass.  274,  9  N.  E.  557; 
Eaton    r.    Eaton,    122  Mass.    276; 


Ditson  V,  Ditson,  4  R.  L  87;  Wilson    Schrow  v.  Schrow,  103  Mass.  674. 
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appears  or  is  served  within  the  state.^  The  courts  of  tho 
state  in  which  the  offense  was  committed  will  not  have 
jurisdiction  on  account  of  such  fact,  and  the  statute  will  not 
be  construed  to  give  such  jurisdiction  unless  the  language  is 
clear  and  direct.  A  provision  of  the  Illinois  statute  was 
held  insufficient  to  give  jurisdiction  where  the  complainant 
resides  elsewhere.  In  that  state  the  statute  provides  that 
"  no  person  shall  be  entled  to  a  divorce,  in  pursuance  of  the 
provisions  of  this  chapter,  w^ho  has  not  resided  in  the  state 
one  whole  year  previous  to  filing  his  or  her  petition,  unless 
the  offense  or  injury  complained  of  was  committed  within  this 
state,  or  whilst  one  or  both  parties  resided  within  this  state." 
There  was  also  a  provision  that  the  action  must  be  brought 
in  the  county  where  complainant  resides.  It  was  held  that 
the  correct  reading  of  the  two  provisions  of  the  statute  was 
as  follows :  "  AU  suits  for  divorce  must  be  commenced  in  the 
county  where  the  complainant  resides;  and  he  must  have  re- 
sided in  the  state  for  one  year  previous  to  filing  the  bUl, 

1  Dorsey  v.  Dorsey,  7  Watts,  349;  Greenlaw,  12  N.  H.  200;  Batchelder 

McDermott's  Appeal,  8  Watts  &  S.  v.  Batchelder,  14  N.  H.  380;  Smith 

251;   Hollister  v.  Hollister,  0  Pa.  v.  Smith,  12  N.  H.  80;  Hasten  v. 

449;    Ramsey   v.  Ramsey,  5  Leg.  Masten,  15  N.  H.  159;  Frost  v.  Frost, 

Gaz.  53;  Davis  v.  Davis,  12  Pa.  CJo.  17  N.  H.  251;  KimbaU  v.  KimbaU, 

Ct.  541;  Oakley  r.  Oakley,  11  Pa.  63  N.  H.  598. 

Co.  Ct  572;  Lewis  v,  Lewis,  6  Kulp,       In  Louisiana  see  Heath  v.  Heath, 

429;  Conrad  v,  Conrad,  1  Lane.  Jnr.  42  La.  An.  437,  7  So.  540;  Edwards 

34;  Allison  v.  Allison,  18  W.  N.  C.  v.  Green,  9  La.  An.  317;  Muller  v. 

508;  Marlin  v.  Marlin,  3  Kulp,  471 ;  Hilton,  13  La.  An.  1 ;  Champon  u 

Briggs  V.  Briggs,  3  C.  P.  64;  Lokes  Champon,  40  La.  An.  40;  Larquie 

V.  Lokes,  14  W.  N.  C.  308;  Jayne  v,  v.  His  Wife,  40  La.  An.  459;  D'Au- 

Jayne,  4  Kulp,  74;  Gilbert  v.  Gil-  viliers  v.  Her  Husband,  32  La.  An. 

bert,  4  Leg.  Int  484.  605. 

In  New  Hampshire  see  Payson       See,  also,  the  interpretation  of 

V,  Payson,  84  N.  H.  518;  Norris  v.  similar  statutes  in  Perzell  v.  Per- 

Norris,  64  N.  H.  523, 15  A.  19;  Foss  zell,  91  Ky.  634;  15  S.  W.  658;  Hick 

V.  Foss,  58  N.  H.  283,  and  cases  v.  Hick,  5  Bush,  670;  Beckett  v, 

cited;  Kimball  v.  Kimball,  13  N.  H.  Beckett,  17  B.  Mon.  370;  Williams 

222;  lieth  v.  Lieth,  89  N.  H.  20;  t?.  Williams,  3  R.  L  185;  Bowman  v. 

Clark  V.  Clark,  8  N.  H.  21;  Fellows  Bowman,  24  111.  Ap.  165;  Spangler 

1?.  Fellows,  8  N.  H.  160;  Frary  v,  t?.  Spangler,  19111  Ap.  28;  Sommers 

Frary,  10  N.  H.  61;  Greenlaw  v.  v,  Sommers,  16  111.  Ap,  77. 
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unless  the  offense  was  committed  within  the  state,  or  whilst 
one  or  both  of  the  parties  resided  therein."  ^ 

§  24.  The  law  of  the  place  of  offense  is  immaterial. — 
Each  state  has  the  right  to  regulate  the  domestic  relations 
of  its  own  citizens,  and  in  doing  so  may  fix  certain  causes 
for  divorce  regardless  of  the  legislation  of  other  states.  If 
the  misconduct  of  a  party  is  a  cause  for  divorce  in  the  state 
where  the  parties  reside,  a  divorce  cannot  be  refused  on  the 
ground  that  such  misconduct  is  not  a  cause  for  divorce  in 
the  state  where  it  occurred,  for  that  would  be  enforcing  in 
one  state  the  domestic  laws  of  another .^  Thus,  if  the  wife 
sues  for  divorce  in  Kansas,  where  both  reside,  the  husband 
cannot  defeat  a  divorce  for  his  adultery  by  proving  that  the 
offense  was  committed  in  Texas,  where  there  must  be  a  "liv- 
ing in  adultery"  to  constitute  a  cause  for  divorce.  The 
state  of  Kansas  has  the  right  to  dissolve  the  marriage  for  such, 
causes  as  may  be  approved  by  its  own  citizens,  and  is  not 
bound  by  the  laws  and  customs  of  other  states  and  countries. 
If  the  law  was  otherwise,  the  law  of  divorce,  never  free  from 
perplexing  questions,  would  become  a  maze  of  conflicts  and 
contradictions.  The  statutes  of  each  state  would  require  in- 
terpretaion  in  other  states,  adding  new  difficulties  for  the 
bench  and  bar.* 

§  25.  The  place  of  marriage  is  immaterial. — While  the 
validity  of  a  marriage  is  determined  by  the  law  of  the  place 
where  the  marriage  was  entered  into,  the  causes  for  which 
the  marriage  may  be  dissolved  must  be  determined  by  the 
law  of  the  state  in  which  the  parties  are  domiciled.    Each 

1  Way  t/.  Way,  64  111.  406.  ties  resided  in  Mexico,  "where  the 
^Tolent;.  Tolen,  2  Blackf.  (Ind.)  husband  wasgniltyof  cruelty,  and 
407;  Hubbel  v.  Hubbel,  8  Wis.  662;  there  was  no  proof  that  suoh  con- 
Hare  v.  Hare,  10  Tex.  355;  People  duct  was  a  cause  for  divorce  in 
V.  Baker,  T6  N.  Y.  78.  See,  also,  Mexica  The  wife  returned  to 
Edwards  v.  Green,  0  La.  An.  317.  Texas  and  applied  for  divorce,  and 
'Jones  V.  Jones,  67  Miss.  195,  6  it  was  held  that  she  was  entitled 
So.  712.  Thus  a  citizen  of  Mexico  to  a  decree.  Shreck  17.  Shreck,  32 
married  in  Texas  a  woman  whose  Tex.  579. 
domicile  was  in  Texas.    The  par- 
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state  may  regulate  the  marital  status  of  its  citizens  without 
inquiring  into  the  law  of  the  state  where  the  marriage  was 
entei'ed  intoJ  The  law  of  the  place  does  not  govern,  as 
marriage  is  not  a  contract.  A  divorce  may  be  granted 
although  the  marriage  was  entered  into  in  South  Carolina^ 
where  no  divorces  are  allowed.' 

This  principle  is  now  generally  conceded.'  In  South  Car- 
olina, however,  it  is  held  that  marriage  is  a  contract,  and 
the  terms  of  the  contract  are  controlled  by  the  law  of  the 
state  where  the  marriage  took  place.  Thus,  a  Connecticut 
marriage  may  be  dissolved  by  divorce  for  desertion,  for  the 
law  of  that  state,  permitting  a  divorce,  became  a  part  of 
the  contract  of  marriage.*  Kecently  it  was  held  on  the 
same  principles  that  a  New  York  marriage  could  be  dissolved 
by  divorce  for  adultery  only,  as  that  is  the  only  cause  for 
divorce  in  that  state,  and  consequently  such  marriage  could 
not  be  dissolved  by  a  decree  of  divorce  for  cruelty  rendered 
by  an  Illinois  court.*  The  obsolete  doctrine  announced  in 
these  two  cases  is  clearly  in  conflict  with  the  doctrine  of  the 
sovereignty  of  each  state  over  the  marriage  status  of  its  cit- 
izens, and  is  therefore  erroneous. 

§  26.  Jurisdietion  by  appearance. —  If  the  court  has  no 
jurisdiction  over  the  subject-matter,  it  is,  of  course,  impossible 
to  confer  this  jurisdiction  by  consent  or  the  voluntary  appear- 
ance of  one  or  both  parties.  Thus,  if  both  parties  are  non* 
residents,  their  appearance  in  court  will  not  give  it  jurisdic- 
tion, for  the  court  has  no  jurisdiction  of  the  subject-matter, 
which  in  such  case  wonld  be  the  status  of  citizens  of  another 


1  Barber  v.  Root,  10  Mass.  260 
Harteau  v.  Harteau,  14  Pick.  181 
Dorsey  v.  Dorsey,  7  Watts,  850 
^laguire  v.  Maguire,  7  Dana,  181 


'Harrison  v,  Harrison,  19  Ala. 
499. 

'  For  English  law  on  this  ques- 
tion see  Rex  v,  LiaUey,  Russ.  &  Ry. 

Thompson  v.  S.,  28  Ala.  12;  Clark    237;  Hardie  v.  Farnil,  6  P.  D.  153; 

V.  Clark.  8  N.  H.  21 ;  White  v.  White,    Shaw  v,  Gould,  L.  R.  8  H.  L.  55; 

5  N.  H.  476;  Stanbridge  v,  Stan-    Shaw  r.  Atty.  Gen.,  2  P.  &  M.  156. 

bridge,  31  Ga.  223;  Tolen  v.  Tolen,       <  Hull  v.  Hull,  2  Strob.  Eq.  174 

2  Blackf.  (Ind.)  407.  »  McCreery  v.  Davis  (S.  C),  22  &  E. 
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state.*  Where  one  party  is  a  domiciled  citizen  of  the  state  the 
court  has  jurisdiction  of  the  subject-matter,  which  is  the  stai%M 
of  the  plaintiff.  In  such  case,  if  the  defendant  is  a  non-resident 
the  court  may  proceed  upon  constructive  service  without  serv- 
ice on  the  defendant.  If  he  does  not  appear  the  decree  is  a 
valid  dissolution  of  the  marriage.  His  appearance  does  not 
change  the  nature  of  the  suit  or  justify  a  different  decree, 
because  the  court  had  jurisdiction  without  such  appearance. 
But  a  different  view  is  taken  in  New  York,  where  it  is  held 
that  the  suit  is  m  rem  until  the  defendant  enters  his  appear- 
ance, when  the  suit  becomes  in  personam^  and  the  decree  is 
valid  outside  the  limits  of  the  state.  "  The  marriage  rela- 
tion," it  is  said,  "  is  not  a  res  Avithin  the  state  of  the  party 
invoking  the  jurisdiction  of  the  court  to  dissolve  it,  so  as  to 
authorize  the  court  to  bind  the  absent  party,  a  citizen  of  an- 
other jurisdiction,  by  substituted  service  or  actual  notice  of 
the  proceeding  given  without  the  jurisdiction  of  the  court 
where  the  proceeding  is  pending."^  It  is  difficult  to  see 
how  an  appearance  of  the  defendant  would  confer  jurisdic- 
tion on  the  subject-matter.  But  it  is  held  in  New  York 
that  a  decree  of  divorce  rendered  in  another  state  is  not  valid 
unless  the  court  had  jurisdiction  of  the  subject-matter  and  of 
both  parties.  Thus,  where  the  husband  brought  suit  in  Ohio, 
and  the  wife,  domiciled  in  New  York,  accepted  service  of  a 
notice  to  take  deposition  and  waived  further  notice  to  her, 
this  stipulation  in  writing,  and  filed  in  the  case,  did  not  give 
the  court  jurisdiction  over  the  wife.'  And  where  in  a  simi- 
lar case  the  wife  had  actual  notice  of  the  suit  and  appeared 
at  the  time  of  taking  depositions  in  Toronto,  it  was  held  that 
this  did  not  constitute  an  appearance  and  the  court  had  no 
jurisdiction.* 

1  People  V.  DaweU,  25  Mich.  247.  valid  on  the  theory  that  the  facts 

2  Jones  v.  Jones,  108  N.  Y.  415.  proved  the  domicile  of  the  wife 

3  Matter  of  House,  20  Civil  Pra  to  be  in  Ohio  and  not  in  Canada, 
130.  and  therefore  substituted  service 

*0'Dea  t?.  O'Dea,  101  N.  Y.  23,    was  sufiBcient  under  the  ruling  in 
reversing  17  W.  Dig.  375.    The  dis-    Hunt  v.  Hunt,  72  N.  Y.  217. 
senting  opinion  held  the   decree 
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The  true  and  commonly  accepted  doctrine  is  that  the 
court  having  jurisdiction  over  the  subject-matter  through 
J  the  application  of  a  domiciled  plaintiff  and  constructive  serv- 
'  ice  upon  the  defendant  has  such  complete  jurisdiction  that 
the  decree  is  valid  so  far  as  it  dissolves  the  marriage  or  fixes 
the  custody,  of  children  domiciled  in  the  state.*  Conse- 
quently the  appearance  of  the  defendant  does  not  confer 
jurisdiction  as  to  such  matters.  The  appearance,  however, 
permits  the  entry  of  a  decree  of  the  nature  of  a  judgment 
in  ^personam,  and  the  decree  may  provide  for  alimony,  at- 
torneys' fees  or  a  distribution  of  the  real  and  personal  prop- 
erty. 

§  37.  Proceedings  in  rem. — ^Where  the  defendant  is  a 
non-resident  and  summons  cannot  be  served  upon  him  within 
the  state,  the  suit  may  proceed  upon  constructive  service  as 
in  a  proceeding  in  rem.  In  such  case  the  res  is  the  stains 
of  the  plaintiff.  A  staims,  as  already  defined,  is  the  ^  legal 
position  of  a  party  in  or  with  regard  to  the  rest  of  the  com- 
munity." '  The  status  of  a  married  person  is  a  certain  legal 
position  in  which  the  party  is  bound  by  law  to  support  his 
wife  and  children  and  to  other  similar  liabilities.  He  is  also 
entitled  to  certain  property  rights  and  to  a  distributive 
share  of  the  wife's  estate  in  case  he  survives  her.  He  is  in- 
capable of  entering  into  a  valid  second  marriage  while  his 
statAAS  is  unchanged.  The  legal  status  of  a  married  woman 
gives  her  similar  rights  and  liabilities.  Her  incapacity  to 
marry  is  the  same.  If  the  husband  removes  from  the  state 
and  establishes  a  domicile  in  another  state,  he  carries  his 
staPus  with  him,  for  his  legal  position  is  not  altered  by  a 
change  of  residence.  The  deserted  wife  remaining  in  the 
same  community  has  the  same  sta(/us  with  the  same  rights 
and  liabilities  as  before.  It  is  not  difficult  to  conceive  that 
each  party  has  in  such  a  case  a  separate  status^  but  each 
statAis  is  derived  from  the  marriage  relation.    Either  state 

iThe  defendant's  property  may  ingB  in  some  states  by  virtue  of 
be  attached  in  a  divorce  proceed-    special  statutes. 

2Niboyet  v.  Niboyet,  4  P.  D.  1« 
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may  dissolve  the  marriage  relation  by  proceedings  in  rewj 
as  each  state  has  the  right  to  change  the  stat/ua  of  its  own 
citizens.  If  the  wife  obtains  a  divorce,  the  marriage  is  dis- 
solved and  ceases  to  exist  as  to  both  parties.  The  stdtiLs  of 
the  husband  in  the  state  where  he  resides  is  also  changed  by 
operation  of  law  without  the  consent  or  action  of  the  state 
in  which  he  resides.  He  becomes  a  single  man  and  capable 
of  marriage  because  he  has  ceased  to  have  a  wife.  This 
change  of  statua  is  denied  by  some  of  the  courts.  It  is  said 
that  the  decree  m  rem  is  confined  in  its  operation  to  the 
state  in  which  it  was  rendered.  But  in  the  nature  of  the 
case,  if  a  decree  of  divorce  is  operative  at  all  it  is  operative 
everywhere.  "Where  a  marriage  terminates  by  death  of  one 
of  the  parties,  the  status  ot  the  survivor  is  changed  by  opera- 
tion of  law  in  every  state.  And  if  the  relation  of  principal 
and  agent,  or  master  and  servant,  should  be  dissolved  by  a 
decree  in  one  state,  the  statvs  of  the  parties  would  be  changed 
everywhere,  not  so  much  by  the  operation  of  the  decree  but 
by  the  termination  of  status.  In  these  cases,  as  in  the  case 
of  absolute  divorce,  it  is  not  the  operation  of  the  decree  in 
other  states,  but  the  operation  of  a  rule  of  law  that  when  a 
status  depending  upon  mutual  relations  is  once  terminated 
it  ceases  to  exist  as  to  both  parties,  wherever  they  may  be; 
for  there  cannot  be  an  agent  without  a  principal,  a  servant 
without  a  master,  or  a  wife  without  a  husband. 

If  marriage  was  a  mere  contract,  it  is  clear  that  the  rights 
of  the  husband  and  wife  could  not  be  changed  without  per- 
sonal service  upon  the  defendant,  as  the  decree  must  in  such 
case  be  in  personam  and  determine  the  personal  liability  of 
the  parties.  But  marriage  is  a  legal  status  of  the  parties, — 
a  relation  to  the  state  in  which  they  reside.  The  proceed- 
ing in  rem  is  directed  against  this  status,  and  the  decree 
changes  it  and  gives  the  plaintiff  a  different  status.  The 
*'  legal  position  of  a  person  in  a  community  ^^  is  a  subject- 
matter  quite  distinct  from  the  legal  licMlity  of  one  person  to 
another.  To  change  this  legal  position  the  action  may  be  i/n 
rem,  with  such  notice  to  defendant  and  to  the  world  as  is  possi- 
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ble  under  the  circumstances.  As  no  decree  fixing  a  personal 
liability  is  sought  against  the  defendant,  it  is  not  necessary  to 
serve  him  with  summons  within  the  state.  This  statement 
of  the  law  is  in  conformity  with  the  great  majority  of  the 
cases,  but  the  principles  involved  are  not  clearly  announced 
in  the  opinions  of  the  courts,  which  present  such  a  variety 
of  conclusions  that  the  cases  must  be  discussed  at  length  in 
the  following  paragraph. 

§  28.  Same — Necessity  of  personal  service  upon  defend- 
ant within  the  state. — The  prevailing  opinion  is  that  the 
state  in  which  one  party  is  domiciled  has  the  power  through 
its  courts  to  fix  the  %tatu8  of  such  citizen,  or  grant  a  divorce 
without  the  service  of  a  summons  upon  the  defendant  within 
the  state.  Each  state  having  the  power  to  regulate  the 
domestic  relations  of  its  citizens  may  authorize  the  court  to 
grant  divorce  where  the  defendant  cannot  be  served  with 
summons  within  the  state,  and  may  provide  for  constructive 
service  in  such  cases.  This  doctrine  is  supported  by  the 
weight  of  authority.^  If  the  court  had  jurisdiction  over  the 
subject-matter,  the  status  of  a  domiciled  citizen,  and  the  stat- 
ute providing  for  constructive  service  was  complied  with, 
the  decree  of  divorce  is  valid  as  a  decree  i/n  rem^  although 
the  court  had  no  jurisdiction  over  the  defendant.^ 

The  reasons  for  this  rule  of  jurisdiction  seem  to  arise 
out  of  the  necessity  of  the  case.  Where  the  defendant  has 
absconded,  justice  would  otherwise  be  defeated.  Before  the 
defendant  has  fixed  upon  a  new  domicile,  the  state  from 
which  he  absconded  has  the  right  to  fix  his  status^  and  such 
state  is  the  only  state  which  can  rightfully  proceed  to  do  so. 
If  the  defendant  never  fixes  a  domicile  elsewhere  he  could 

^See  the  following  leading  cases:  110  Mass.  463;  Burlen  v.  Shannon, 

Harding  v,  Alden,  9  Me.  140  (1832);  115  Mass.  438;  Cheever  v.  Wilson, 

Thompsons. State, 28 Ala.  12 (1856);  9   Waa  108;    Clark  v.  Clark,  62 

Ditson  V.  Ditson,  4  R  L  87  (1856);  Mass.    885.     See,  also,  dictum  in 

Gould  V.  Crow,  57  Ma  200;  Shafner  Pennoyer  v,  Neff,  95  U.  S.  714^  and 

r.  Bnshnell,  24  Wis.  372;  Wright  v,  Arndt  v.  Griggs,  134  U.  S.  316. 

Wright,    24  Mich.    180;    Hood  v,  ^  gee  cases  cited  above. 
Hood,  11  AUen,  196;  Hood  v.  Hood, 


52  JURISDICnON  AXD  CONFLICT  OF   LAWS.  [§  28. 

thas  defeat  justice.  If  the  above  role  is  not  sound,  neither 
of  the  states  in  which  the  separated  parties  become  dom- 
iciled, nor  both  together,  could  exercise  this  power.  Any 
other  rule  deprives  an  innocent  party  of  a  remedy,  and 
places  it  within  the  power  of  the  wrong-doer  to  escape  jus- 
tice and  claim  property-right  through  the  marriage  after 
violating  all  his  duties.  This  right  to  proceed  ex  part€  has 
its  analogies  in  other  actions  m  rem^  and  is  justified  by  the 
reasons  which  sustain  such  proceedings.  Indeed  the  power 
of  the  state  to  grant  ex  parte  divorces  is  admitted  in  all  our 
states,  but  the  extra-territorial  effect  of  such  decree  is  still 
a  matter  of  dispute. 

Constructive  service  is  conceded  to  be  sufficient  where 
both  parties  are  domiciled  within  the  state  and  the  defend- 
ant is  temporarily  residing  elsewhere  or  has  no  fixed  domi- 
cile.^ This  is  true  in  New  York,  where  it  is  held  that  a  valid 
decree  of  divorce  cannot  be  rendered  where  the  defendant 
is  domiciled  in  another  state.  It  is  held  that  where  the  de- 
fondant  is  domiciled  in  the  state,  and  has  not  fixed  a  domi- 
cile elsewhere,  the  courts,  of  the  state  may  proceed  upon 
substituted  service  because  the  defendant  is  bound  by  the 
laws  of  the  state  and  not  by  the  laws  of  any  other.*    Con- 

1  See  Constructive  Service.  cile  and  was  still  a  citizen  of  Louisi- 
^Hiint  t;.  Hunt,  73  N.  Y.  217.  In  ana,  and  bound  by  its  laws  and 
this  case  the  courts  of  New  York  amenable  to  lawful  rules  and  prac- 
held  valid  a  Louisiana  divorce  tice  of  its  court&  Another  N^w 
wluch  was  rendered  against  a  non-  York  case  (not  divorce)  is  worthy 
xesident  wife  without  actual  no-  of  notice  on  this  point.  A  defend- 
tioe  to  her.  The  parties  were  both  ant  residing  in  Wisconsin  found 
domiciled  in  Louisiana,  but  at  the  employment  in  New  York  and  re- 
time of  the  suit  the  wife  had  left  turned  to  Wisconsin  to  remove  his 
the  state,  and  substituted  service  family  to  New  York.  Before  this 
was  had  upon  an  attorney  ap-  was  accomplished  a  summons  was 
pointed  by  the  court  to  represent  left  at  his  residence  in  conformity 
her.  It  did  not  appear  that  when  with  the  laws  of  Wisconsin.  It 
she  left  the  state  she  had  any  cause  was  held  that  this  form  of  con- 
fer divorce  or  intended  to  change  structive  service  was  valid  and 
her  domicile.  It  was  held  that  would  sustain  a  judgment  against 
under  .such  circumstances  she  him  in  personam,  Huntley  t*. 
oould  not  acquire  a  separate  domi-  Baker,  33  Hun,  578,  citing  Hunt  v. 
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structive  service  in  such  cases  is  allowed  in  England  and 
Scotland  npon  the  theory  that  the  non-resident  defendant, 
though  absent,  still  owes  allegiance  to  the  country  and  sub- 
mission to  its  laws.^  The  decree  rendered  in  such  cases  is 
regarded  as  m  personam,^  although  the  service  is  not  per- 
sonal, but  substituted  or  constructive.*  But  whether  the 
degree  is  regarded  as  in  personam  or  in  rem^  it  will  be  valid 
in  every  state  and  in  England  and  Scotland  if  the  rules  for 
substituted  service  are  complied  with,  and  the  absent  party 
has  not  in  fact  acquired  a  new  domicile  in  another  state  or 
country. 

§  29.  Effect  of  divorces  obtained  in  other  states. —  As 
each  state  has  the  power  to  grant  a  divorce  to  parties  domi- 
ciled within  it,  and  to  do  so  for  such  causes  as  the  legislature 
may  prescribe,  it  follows  that  such  decree  fixes  the  atatv^  of 
the  parties  in  every  state  to  which  they  may  remove.  This 
is  promotive  of  good  government,  and  gives  to  the  marriage 
relation  that  certainty  of  status  so  essential  to  the  enforce- 
ment of  the  law.  It  dispenses  with  the  necessity  of  obtain- 
ing a  divorce  in  every  other  state  in  which  the  parties  may 
acquire  a  domicile.  To  promote  this  uniformity,  each  state 
must,  to  some  extent,  permit  its  absolute  sovereignty  to  be 
invaded  by  the  policy  of  other  states  in  regard  to  divorce. 
But  this  concession  to  the  laws  of  other  states  and  countries 
is  no  greater  than  is  made  in  the  construction  of  contracts 
made  elsewhere,  or  in  determining  the  validity  of  foreign 
marriages.  So  that  the  general  rule  is  that  a  divorce  valid 
where  granted  is  valid  everywhere.  This  is,  however,  sub- 
ject to  this  exception :  that  such  divorce  must  be  granted  to  a 

Hunt,  suprck^  and  the  English  au-  Le  Suer  r.  Le  Suer,  1  P.  D.  139; 

thorities.     See,    also,    Sci'agg    v.  Deck  v.  Deck,  2  Swab.  &  T.  90; 

Scragg,  18  N.  Y.  Supp.  487,  and  Santo  Teodoro  v.  Santo  Teo<ioro,  5 

Mellen  v.  Mellen,  10  Ab.  N.  C.  829,  P.  D.  79;  Bond  u  Bond,  2  Swab.  & 

and  cases  cited  in  note,  page  333.  T.  93;  Palmer  v.  Palmer,  1  Swah. 

1  Harvey  v.  Famie,  5  P.  D.  153,  &  T.  551;  Trubner  v.  Trubner,  15 

on  appeal,  6  P.  D.  35;   Udney  v.  P.  D.  24. 

Udney,  1  Scotch  &  Divorce  Ap.  -See    New   York    and    English 

441;  Briggs  v,  Briggs,  5  P.  D.  163;  cases  cited  above. 
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citizen  domiciled  in  the  state.  In  a  few  states  it  is  held  that 
the  divorce  is  not  valid  unless  both  parties  are  domiciled  in 
the  state. 

There  are  several  reasons  why  a  divorce  granted  in  a  state 
having  jurisdiction  over  the  status  of  one  of  the  parties 
should  be  recognized  in  the  state  where  the  other  party  re- 
sides. 

1.  Because  each  state  has  the  right  to  fix  the  status  of 
every  person  domiciled  within  its  borders,  and  other  states 
are  bound  to  recognize  this  status  by  interstate  comity. 

2.  Because  the  federal  constitution  requires  that  "full 
faith  and  credit  shall  be  given  in  each  state  "  to  such  pro- 
ceedings. And  congress,  in  pursuance  of  this  clause,  has  pro- 
vided that  such  proceedings,  when  properly  verified,  "  shall 
have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have,  by  law  or  usage,  in 
the  courts  of  the  state  from  whence  the  said  records  are  or 
shall  be  taken."  * 

3.  Because  the  proceeding  to  fix  the  stat/as  of  the  married 
party  domiciled  in  the  state  is  a  proceeding  in  rem^  and  the 
status  thus  determined  by  a  decree  in  rem  is  binding  on  the 
whole  world.^ 

4.  Because  a  decree  dissolving  a  mutual  relation  between 
two  parties  will,  by  operation  t)f  law,  relieve  both  parties 
from  the  duties  of  such  relation. 

But  none  of  these  reasons  are  valid  if,  in  the  opinion  of 
the  courts  where  the  divorce  is  pleaded,  the  foreign  court  did 
not  have  jurisdiction  to  render  such  divorce.'  The  inquiry 
is  consequently  whether  the  parties,  or  one  of  them,  was 
domiciled  in  the  state  at  the  time  the  decree  was  rendered, 
and  whether  the  court  has  jurisdiction  to  dissolve  a  marriage 

iSee  Nichols  v.  Nichols,  26  N.  J.  57  Ma  200;  Kline  v.  Kline,  57  la. 

Eq.  60.  886;  Van  Orsdal  v.  Van  Orsdal,  67 

>In  re  Newman,  75  CaL  213;  Mo-  la.  35.    See,  also,  dictum  in  Pen- 

GiU  u  Deming,  44  O.  St  645;  Roth  noyer  v.  Neff,  95  U.  a  714 

V.  Roth,  104   ILL  35;    Niboyet  v.  'People  v.  Baker,  76  N.  Y.  78; 

l^iboyet,  4  P.  D.  1-12;  Ellison  v.  Gregory  v.  Gregory,  78  Me.  187. 
Martin,  53  Mo.  575;  Gould  v.  Crow, 
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Avhere  one  party  is  absent  from  the  state  and  cannot  be 
served  with  summons  in  the  state. 

In  previous  sections  the  rule  has  been  stated  that  personal 
service  upon  the  defendant  who  is  a  non-resident  is  not 
necessary.  If  the  defendant  has  not  acquired  a  domicile  in 
another  jurisdiction,  a  judgment  in  personam  may  be  ren- 
dered, upon  the  theory  that  he  is  still  a  citizen  and  owes 
allegiance  to  the  state  of  his  domicile,  and  is  amenable  to  its 
laws.  But  if  the  defendant  is  domiciled  in  another  state 
and  is  a  citizen  thereof,  the  decree  cannot  be  in  personam. 
The  decree  can  only  fix  the  status  of  the  plaintiff,  and  the  . 
question  arises :  Will  the  state  where  the  defendant  resides 
recognize  such  decree  as  a  valid  dissolution  of  the  marriage? 
The  weight  of  authority  is  in  the  afl5rmative. 

The  question  was  first  decided  in  Maine  in  1832.  The 
divorced  wife  brought  an  action  for  dower  against  her  bus- 
band's  grantee,  under  a  statute  allowing  dower  on  divorce 
for  husband's  adultery.  The  divorce  relied  upon  was  ob- 
tained in  Khode  Island,  with  constructive  service  upon  the 
husband  in  ITorth  Carolina.  The  parties  had  married  in 
Massachusetts  and  lived  in  Maine  until  they  separated.  The 
husband  then  removed  to  North  Carolina  and  there  com- 
mitted adultery.  The  wife  removed  to  Ehode  Island,  where 
the  husband  had  never  resided,  and  obtained  a  divorce  in 
that  state.  The  citation  was  served  upon  the  husband  per- 
sonally in  North  Carolina.  It  will  be  seen  that  the  validity 
of  this  decree  involves  every  question  of  jurisdiction  in 
divorce  without  complications  arising  out  of  fraud  in  obtain- 
ing the  decree.  Here  was  a  marriage  in  one  state,  a  co- 
habitation in  another,  a  cause  for  divorce  committed  in  a 
third,  and  a  decree  of  divorce  rendered  by  a  state  in  which 
the  wife  only  was  domiciled.  To  uphold  such  decree  it 
must  be  held  that  the  wife  could  have  a  separate  domicile, 
that  such  domicile  was  alone  sufScient  to  give  the  court 
jurisdiction,  and  that  the  place  where  the  marriage  was 
entered  into  and  the  place  where  the  cause  for  divorce  oc- 
curred were  alike  immaterial.    The  court  took  the  ground 


i 
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that  the  Bhode  Island  court  had  jurisdiction,  and  therefore 
the  deoree  was  entitled  to  the  "  full  faith  and  credit "  re- 
quired by  the  federal  constitution.  There  was  nothing  in 
the  proceedings  that  "  violated  comity  due  to  other  states 
or  which  offended  public  morals."  "  If  we  refuse  to  give 
full  faith  and  credit  to  the  decree  of  the  supreme  judicial 
court  of  Bhode  Island,  because  the  party  libeled  had  his 
domicile  in  another  state  and  was  not  within  their  jurisdic- 
tion, we  refuse  to  accord  to  the  decree  of  that  court  the 
eflBcacy  we  claim  for  our  own,  when  liable  to  the  same  ob- 
.  jeotion.  ...  It  (the  decree)  was  then  lawful  there,  and 
qualified  the  party  liberated  to  enter  anew  into  the  mar- 
riage relation.  Most  of  the  reasons  which  led  to  the  adoption 
of  the  rule  that  a  marriage,  valid  by  the  law  of  the  place 
where  solemnized,  should  be  valid  elsewhere,  the  protection 
of  innocent  parties  and  the  purity  of  morals,  require  that 
divorces  lawfully  pronounced  in  one  jurisdiction,  and  the 
new  relations  thereupon  formed,  should  be  recognized  as 
operative  and  binding  elsewhere."  ^ 

The  leading  case  upon  this  subject  was  decided  in  Khode 
Island  in  1856.  A  wife,  who  had  married  an  Englishman  in 
New  York,  was  deserted  by  him  in  Massachusetts.  She 
then  returned  to  her  parents  in  Khode  Island,  where,  after 
a  residence  of  three  years,  she  applied  for  divorce.  The 
husband  was  in  Europe,  and,  his  place  of  residence  being 
unknown,  service  was  had  by  publication.  The  court  had 
some  doubt  of  its  jurisdiction  to  grant  a  divorce  in  such  a 
case,  and  reserved  the  question  for  consideration  by  the  en- 
tire court.    The  opinion  traverses  the  whole  subject  of  juris- 

1  Harding  v,  Alden,  9  Me.  140.  apart  from  him.    Both  parties  re- 

The  case  of  Borden  v.  Fitch,  15  sided  in  Connecticut,  but  the  hus- 

Johns.  121,  decided  in  New  York  band  concealed  the  pendency  of 

in  1818»  involved   a   question  of  the  suit  from  the  wife  by  a  publi- 

f raud  as  well  as  lack  of  jurisdic-  cation  of  the  summons  in  a  news- 

tion.    The  facts  were  that  a  hus-  paper.    The  New  York  court  held 

band,  during  a  separation  by  de-  that  such  a  decree  was  obtained 

oree,  obtained  a  decree  of  divorce  by  fraud  and  was  void  for  lack  of 

from  his  wife  for  desertion,  when,  jurisdiction, 
in  fact,  she  was  justified  in  living 
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diction,  and  carefully  distinguishes  between  jurisdiction  of 
the  subject-matter  and  jurisdiction  over  both  parties.  The 
doctrine  that  marriage  is  a  contract,  and  that  the  place 
where  it  was  entered  into,  or  the  place  where  the  delictum 
occurred,  concerns  the  subject-matter  of  the  suit  or  the  juris- 
diction of  the  court,  was  refuted.  Marriage  was  defined  as 
a  siattM.  It  is  a  legal  status  like  slavery.  "  The  slave  who 
flees  from  Virginia  to  Canada,  ...  or  who  is  brought 
to  his  master  thence  to  a  free  state  of  the  Union,  .  .  . 
&nds  liisst^us  .  .  .  changed  at  once;  and  no  one  dreams 
that  this  result  of  a  new  domicile  and  the  new  laws  of  it,  is 
less  legally  certain  and  proper  as  a  matter  of  general  law,  be- 
cause the  master  is  out  of  the  new  jurisdiction  of  the  slave, 
and  is  not  or  cannot  be  cited  to  appear  and  attend  to  some 
formal  ceremony  of  emancipation.  .  .  .  Yet  each  nation 
and  state  has  its  peculiar  law  and  policy  as  to  the  mode  of 
forming  and  the  mode  and  causes  for  dissolving  the  (mar- 
riage) relation  according  to  its  right;  and  all  that  other 
states  or  nations,  under  the  general  law  which  pervades  all 
Christendom,  can  properly  demand,  is  that  in  the  exercise  of 
its  clear  right  in  this  last  respect  as  to  its  own  citizens  or 
subjects,  it  should  pay  all  and  no  more  attention  than  is^ 
practicable  to  the  competing  rights  and  interests  of  their 
citizens  and  subjects.  It  should  give  to  non-residents  and 
foreigners  ...  at  least  such  notice  by  publicity,  before 
it  proceeds  to  judicial  action,  as  can,  under  such  circumstances^ 
be  given  consistently  with  any  judicial  action  at  all  eflBcient 
for  the  purposes  of  justice.  To  say  that  the  general  law 
inexorably  demands  personal  notice  in  order  to  maintain 
such  action,  or,  still  worse,  demands  that  all  parties  inter- 
ested in  a  relation,  or  in  property  subject  to  a  jurisdiction, 
should  be  physically  within  that  jurisdiction,  is  to  lay  down 
a  rule  of  law  incapable  of  execution,  or  to  make  the  execu- 
tion of  laws  dependent  not  on  the  claims  of  justice,  but  upon 
the  chance  of  locality,  or,  what  is  worse,  upon  the  will  of 
those  most  interested  to  defeat  it."  ^ 

1  Ditson  V,  Ditson,  4  R  L  87. 
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This  case,  or  the  reasoning  which  it  contains,  has  found 
approval  in  almost  every  state.^  In  the  later  cases  the  doc- 
trine stated  in  this  section  appears  to  be  conceded,  and  it 
may  be  safely  said  that  it  is  now  well  established,  except  in 
a  few  states  the  decisions  of  which  will  be  noticed  hereafter.* 

§  30.  The  doctrine  that  an  ex  parte  divorce  has  no 
extraterritorial  elfect. —  The  doctrine  that  a  divorce,  valid 
where  granted,  is  operative  everywhere  is  denied  in  New 
York,  North  Carolina  and  South  Carolina.  The  doctrine  in 
these  states  appears  to  be  that,  if  hoth  parties  are  domiciled 
in  the  state,  a  decree  of  divorce  is  valid,  although  service 
was  had  by  publication.  Such  a  divorce,  wherever  granted, 
would  be  valid  and  will  be  recognized  in  these  states.  But 
it  is  held  that  where  but  one  party  is  domiciled  in  the  state, 
And  the  service  is  constructive  by  publication  or  the  service 
of  summons  outside  of  the  state,  the  decree  has  no  effect 
outside  of  the  state  in  which  it  was  rendered.  The  exjparte 
decree  is  said  to  be  in  rem^  and  operative  only  on  the  stat/ua 
of  the  plaintiff  in  the  sta,te,  and  can  have  no  force  or  effect 
-elsewhere.  It  is  conceded  "  that  a  state  may  adjudge  the 
statics  of  its  own  citizens  towards  a  non-resident,  and  may 
Authorize  to  that  end  such  judicial  proceedings  as  it  sees  fit, 
and  that  other  states  must  acquiesce,  so  long  as  the  operation 
x>f  the  judgment  is  Tcejpt  within  its  own  confines.  But  that  judg- 
ment cannot  push  its  effect  over  the  borders  of  another  state 
to  the  subversion  of  its  laws  and  the  defeat  of  its  policy,  nor 
fieek  across  its  bounds  the  person  of  one  of  its  citizens  and 
fix  upon  him  a  status  against  his  will  and  without  his  con- 

1  Tolen  V.  Tolen,  2  Blackf.  (Ind.)  McGill  v,  Deming,  44  O.  St  645,  dia- 

107;  Thompson  u  S.,  28  Ala.  12;  S.  tinguishing  Mansfield  v,  Mclntyre, 

1?.  Schlacter,  Phillip  (N.  C),  520;  Ar-  10  O.  St  27;  Doer  v.  Forsyth,  60  O. 

rington  u  Arrington,  102  N.  C.  491;  St  726;  Roe  v.  Roe,  52  Kan.  724 

HuU  V.  Hull,  2  Strob.  (S.  C.)  174;  Chapman  u  Chapman,  48  Kan,  636 

King  u  King,  84  N.  C.  32;  Wright  Hawkins  v.  Ragsdale,  80  Ky.  358 

S3.  Wright,  24  Mich.  180;  Cheever  Van  Orsdal  v.  Van  Orsdal,  67  la. 

17.  Wilson,  9  WalL  108,  and  dictum  85;  Thorns  v.  King  (Tenn.),  31  &  W. 

in  Pennoyer  v,  Neff,  95  U.  S.  714  983;  Smith  «.  Smith,  43  La.  An. 

3  A  divorce  rendered  in  another  1140;  Loker  v.  Grerald,  157  Mass.  42. 

«tate  on  constructive  service  was  See  Constructive  Service,  §  817. 
held  valid  in  the  following  cases: 
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sent,  and  in  hostility  to  the  laws  of  the  sovereignty  of  his 
allegiance."^  The  decree  of  divorce,  where  the  court  has 
no  jurisdiction  over  the  defendant  by  service  of  summons 
within  the  state  or  by  his  appearance,  is  said  to  be  like  the 
appointment  of  a  guardian,  valid  in  the  state  where  the  ward 
lives,  but  not  operative  ^^r*«  in  another  state  into  which  the 
child  may  go.  And  the  position  taken  is  that,  as  each  state 
may  regulate  the  status  of  its  own  citizens,  it  may,  in  doing 
80,  pursue  its  own  policy  and  refuse  to  recognize  all  divorces 
not  in  conformity  to  such  policy .^ 

The  decree  of  divorce  obtained  in  another  state  will  not 
be  valid  in  New  York,  unless  the  court  had  jurisdiction  over 
the  subject-matter  and  hoth  parties.  If  both  parties  were 
domiciled  in  the  state,  jurisdiction  over  the  defendant  may 
be  obtained  by  constructive  service.'    In  all  other  cases  a 

1  People  V.  Baker,  76  N.  Y.  78,  re-  pie,"  said  the  court, "  is  not  applied 
Tersdng  15  Hun,  256.    In  this  case  when  the  laws  and  judicial  acts 
the  defendant.  Baker,  was  charged  of  another  state  are  contrary  to 
with  bigamy.    His   defense   was  our  own  public  policy,  or  to  ab- 
that  his  former  wife  obtained  a  stract  justice  or  pure  morals.  The 
diTorce  from  him  in  Ohio  on  the  policy  of  this   state  has   always 
ground  of  "gross  neglect  of  duty."  been  that  there  may  of  right  be 
The   record  of  the  divorce   suit  but  one  sufficient  cause  for  a  di- 
showed  that  service  was  had  by  vorce  a  vinculo "  (adultery), 
publication  and  that  he  made  no       ^Jn  Matter  of  Feyh,  22  St  Repi 
appearance.   The  divorce  was  held  542;  s.  c.,5  N.  Y.  Supp.  90,  a  decree 
to  be  of  no  effect,  because  the  de-  of  divorce  obtained  in  Ohio,  where 
fendant  was  at  the  time  domiciled  the  husband  resided,  for  adultery 
in  New  York,  and,  therefore,  the  of  the   wife   was   held  valid,  ^1- 
courthad  no  jurisdiction  over  him.  though  the  wife  was  at  the  time 
The  court  also  refused  to  recognize  residing  in  New  York  and  the 
the  divorce  because  the  cause  for  service  was  by  publication.    The 
which  it  was  granted  was  not  a  divorce  for  adultery  in  such  case 
cause  for  divorce  in  New  York  It  was  not  in  conflict  with  the  public 
was  contended  that  the  statutes  policy  of  New  York,  and  was  reo- 
of  New  York  authorized  service  ognized  upon  principles  of  inter- 
by  publication  in  a  suit  for  divorce  state  comity;  consequently  a  sub- 
where   the   defendant  is  a  non.  sequent  marriage  of  the  husband 
resident.    The  court  refused  to  reo-  in  Pennsylvania  was  held  valid, 
ognize  the  decree  for  this  reason  See  same  case  in  Matter  of  Mor- 
or  upon  the  principle  of  comity  rison,  52  Hun,  102. 
between  the  statea    "This  princi-       'Hunt  v,  Himt,  9  Hun,  622;  &  a. 
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■ 

decree  ha-s  no  effect  if  rendered  against  a  non-resident,  unless 
he  appears  or  there  is  personal  service  within  the  state.^ 

Personal  service  outside  the  state  or  other  form  of  con- 
structive service  is  invalid,^  unless  the  defendant  was  domi- 
ciled in  the  state  and  was  temporarily  absent.' 

§  31.  Consequences  of  this  doctrine. —  The  complications 
arising  out  of  the  refusal  of  one  state  to  give  effect  to  di- 

72  N.  Y.  217,  dismissed  for  want  of  Irby  v.  Wilson,  21  K  C.  568,  and 

jurisdiction;  131  U.  S.,  page  166,  Schonwald  v.  Schonwald,  55  N.  C. 

Appendix.  367.    Mr.  Bishop  claimed  that  Irby 

1  Jones  V,  Jones,  108  N.  Y.  415,  af-  r.  Wilson  was  overruled  by  State 

firming  36  Hun,  414;  Cross  v.  Cross,  v.  Schlacter,    61    N.  C.    520,    but 

108  N.  Y.  628,  affirming  1  Sii  572;  tlie  court  reviewed  these  cases  as 

Van  Cleaf  v.  Burns,  118  N.  Y.  548,  follows:  "Arrington  v.  Arring:ton, 

reversing  48  Hun,  461;  De  Meli  v.  102  N.  C.  491,  reaffirms  Irby  t?.  Wil- 

De  Meli,  120  N.  Y.  485,  affirming  5  son,  siipra,  though  the  divorce  in 

Civil  Pra  R.  306;  Munson  u  Mun-  the  Arrington   case  was    upheld 

son,  60  Hun,  189;  Rigney  v,  Rigney,  because  of  the  appearance  of  the 

127  N.  Y.  408,  reversing  53  Hun,  defendant  to  the  action.    State  v, 

457;  Wilcox  u  Wilcox,  46  Hun,  32;  Schlacter,    61    N;  C.  520,    merely 

In  re  Degaramo*s  Estate,  33  N.  Y.  holds  that  where  a  person,  divorced 

Supp.  502.  by  a  decree  valid  in  the  state  where 

8  Burton  v.  Burton,  45  Hun,  68;  granted,  marries  another  by  a  mar- 

Beckwith  v.  Beckwith,  24  W.  Dig.  riage  recognized  as  valid  in  such 

5;  Williams  V.  Williams,  180  N.Y.  state,  the  validity 'of  the   latter 

198;  6.  a,  25  St.  Rep.  183;  Rundle  marriage  cannot  be  questioned  by 

V.  Van  Inwagen,  9  Civil  Pra  828;  an  indictment  for  fornication  and 

Stanton  v.  Crosby,  9  Hun,  370;  Mel-  adultery  in  this  state  on  their  re- 

len  V,  MeUen,  10  Abb.  N.  C.  329.  moval  here." 

'  Scragg  V,  Scragg,  18  N.  Y.  Supp.  The  validity  of  a   divorce   ob- 

487.  tained  in  another  state  is  often  in- 

The  New  York  doctrine  that  a  volved  in  questions  of  fraud  in  the 

decree  of  divorce  in  rem  has  no  proof  of  domicile,  and  also  in  ques- 

extraterritorial  effect  is  f9llowed  tions  of  estoppeL    Some  dicta  in 

in  North  Carolina.    Where  a  wife  the  cases  have  been  referred  to  as 

brought  suit  in  Colorado,  and  sum-  sustaining  the  New  York  doctrine, 

mons  was  mailed  to  the  husband  but  an  examination  of  them  will 

in  North  Carolina,  it  was  held  that  not  disclose  a  direct  approval  of 

the  decree  had  no  validity  •*  either  the   doctrine.      See    Doughty   v. 

as  to  the  relation  of  the  parties  or  Doughty,  28  N.  J.  Eq.  581 ;  Flower 

as  to  the    custody  of  the  child,  v.  Flower,  42  N.  J.  Eq.  152;  Cook  v. 

which  at  the  time  was  domiciled  Cook,  56  Wis.  195.    The  cases  are 

in  North  Carolina."  Harris  v,  Har-  determined  by  other  principles  not 

ris,  20  S.  K  187.    The  court  cited  germane  to  the  subject 
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voroes  rendered  in  other  states  illustrate  the  necessity  of 
perfect  comity  on  this  point.  Suppose  a  wife  domiciled  in 
Illinois  obtains  a  divorce  on  the  ground  of  desertion,  and  no 
service  was  had  upon  the  husband,  who  resides  in  Ohio,  the 
suit  being  ex  parte  upon  service  by  publication.  Such  decree 
being  void  in  New  York  would  not  dissolve  the  marriage. 
The  parties  are  single  in  the  other  states  but  married  in 
New  York.  If  the  wife  removes  to  New  York  she  may  ob- 
tain another  divorce  from  her  husband  if  he  commits  adul- 
tery, otherwise  not.  If  the  husband  marries  another  woman 
in  Ohio,  he  may  reside  with  his  bride  in  New  York  in  the 
same  city  and  is  not  guilty  of  bigamy,  for  his  marriage,  being 
valid  in  Ohio,  is  therefore  valid  in  New  York.  Thus,  we 
have  the  status  of  lawful  polygamy  in  a  state  where  bigamy 
is  an  oflPense.  The  first  wife  cannot  obtain  divorce  from  the 
husband,  for  his  relations  with  his  second  Avif e  are  lawful  and 
not  adulterous.  The  only  remedy  by  which  the  first  wife 
can  obtain  a  definite  status  in  New  York  is  to  marry  in  an- 
other state  and  return.  Thus  it  appears  that  the  divorce 
rendered  in  Illinois  becomes  operative  in  New  York  by  the 
law  of  marriage,  and  the  attempt  to  enforce  the  peculiar 
public  policy  of  the  latter  state  is  futile.  This  confusion 
would  be  still  greater  if  the  courts  of  New  York  should,  in 
the  endeavor  to  be  consistent,  refuse  to  recognize  any  mar- 
riage  as  valid  which  does  not  conform  to  its  policy  as  ex- 
pressed in  its  statutes  relating  to  marriage.  With  equal 
propriety  it  might  be  held  by  the  courts  of  New  York  that 
the  peculiar  laws  relating  to  marriage  cannot  be  violated  or 
its  policy  ignored  by  other  states;  that  other  states  may 
regulate  marriage,  but  such  regulations  are  only  eflfective 
within  such  state  and  not  elsewhere.  But  through  comity 
and  by  operation  of  the  same  principles  of  law,  the  courts 
of  this  state  have  held  that  marriages  in  other  states  in  direct 
violation  of  its  prohibitions  are  valid.^    And  for  the  same 

1  Matter  of   Stack,  15  St  Rep.    Thorp,  90  N.  Y.  602;  Moore  r.Hege- 
416,  6  Dem.  280;  Van  Voorhis  v,    man,  92  N.  Y.  521. 
Brintnall,  86  N.  Y^.  18;   Thorp  v. 
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reasons  the  status  of  a  citizen  of  another  state  should  be 
recognized  as  that  of  married  or  single  according  to  the  laws 
of  the  state  from  which  he  derived  his  status. 

If  the  doctrine  that  an  ex  parte  decree  of  divorce  is  effect- 
ire  only  in  the  state  where  rendered  is  correct,  and  aU  onr 
states  should  refuse  to  recognize  such  decrees  or  to  give 
them  any  effect,  it  would  be  necessary  for  the  party  so  di- 
vorced to  obtain  a  new  decree  of  divorce  in  every  state  to 
which  such  party  may  remove.  Such  person  could  not  enter 
into  a  valid  marriage  except  in  the  state  where  the  divorce 
was  obtained.  And  endless  complications  would  arise  which 
are  now  avoided  except  in  New  York  and  other  states  in 
which  New  York  marriages  are  questioned.* 

§  32.  Distinction  between  the  decree  and  the  status 
created  by  divorce. —  So  far  the  conflict  has  been  concern- 
ing the  extraterritorial  effect  of  decrees  of  divorce;  and  in 
previous  sections  this  view  has  been  discussed  and  the  au- 
thorities cited.  In  this  section  attention  is  called  to  another 
theory  of  divorce  which  removes  many  of  the  difliculties 
already  noticed.  The  doctrine  that  a  decree  of  divorce  has 
no  extraterritorial  effect  creates  a  confusion  of  ideas  as  to 
the  operation  of  such  decree.  The  precise  question  is,  Does 
the  decree  operate  ^^  se  as  a  binding  adjudication  in  other 
states  the  same  as  in  the  state  where  the  decree  was  ren- 
dered, or  does  the  decree  confer  a  status  upon  the  plavntiff 
which^  like  the  status  of  marriage^  is  valid  everywhere  if  valid 
where  created?  It  is  clear  that  the  decree  has  the  latter  ef- 
fect. It  is  the  status  which  should  be  recognized,  and  not 
the  decree,  which  is  in  fact  but  the  evidence  of  the  status. 
If  married  persons  remove  from  one  state  to  another,  their 

1  Marriages  entered  into  in  New  the  marriage  is  .void  and  may  be 

York  are  invalid  where  one  of  the  annulled  in  lUinois  on  the  ground 

parties  has  obtained  an  ex  parte  that  the  wife  has  a  former  hu£h 

divorcse.    VThere  a  divorce  was  ob-  band  living.    Simonds  v,  Allen,  3S 

tained  by  the  husband  in  Michigan  111.  Ap.  512.    The  validity  of  the 

while  the  wife  was  domiciled  in  marriage  in  this  case  must  be  de- 

New  York,  the  divorce  is  void,  and  termined  by  the  law  of  New  York 

if  the  wife  marries  in  New  York  and  not  by  the  law  of  Illinois. 
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stattis  is  to  be  determined  by  the  law  of  the  place  where 
they  assumed  the  status,  and  if  valid  there  it  is  to  be  recog- 
nized although  not  in  conformity  to  local  laws.  Suppose 
the  pair  are  divorced ;  their  statics  is  also  determined  in  the 
same  way.  If  their  divorce  was  valid  in  the  foreign  coun- 
try from  which  they  emigrated,  such  statiis  should  be  rec- 
ognized. It  may  be  that  the  divorce  does  not  derive  ita 
force  from  a  decree  of  any  tribunal.  It  may  be  a  divorce 
by  consent  and  separation,  such  as  is  valid  among  Arabs- 
and  some  Indian  tribes.  Such  divorce  gave  the  parties  a 
valid,  definite,  legal  status  in  the  state  or  country  from 
which  the  divorced  parties  emigrated;  and  to  require  a  de- 
cree as  evidence  of  such  divorce  is  to  require  the  impossible. 
A  state  will  recognize  the  marriage  or  the  divorce  out  of 
comity  to  the  laws  of  other  nations,  and  because  any  other 
rule  would  lead  to  hopeless  confusion.  In  the  case  of  the 
ordinary  ex  parte  divorce  obtained  without  personal  service 
on  defendant,  the  decree  confers  a  new  status  on  the  plaint- 
iff, which,  if  valid  where  the  divorce  was  rendered,  should 
be  recognized  in  other  states  and  nations.  In  one  case  the 
status  of  marriage  arises  out  of  the  conduct  of  the  parties. 
In  the  other  case  the  status  is  created  and  evidenced  by  the 
decree  of  a  court;  but  this  distinction  is  not  material  in  a 
question  of  interstate  comity.  The  status  of  a  person  a» 
single,  married  or  divorced  must  necessarily  be  determined 
by  the  laws  of  the  place  where  he  is  domiciled,  and  not  by 
the  laws  of  other  states  or  countries  into  which  he  may 
afterward  remove. 

The  doctrine  that  the  status  of  a  divorced  person  is  to  be 
recognized  in  other  states  is  denied  in  some  late  cases,  in  which 
marriage  as  a  status  is  compared  to  minority,  citizenship,^ 
freedom  and  bondage,  parent  and  child,  guardian  and  ward. 
It  is  reasoned  that  the  status  of  a  person  may  be  different  in 
the  various  sovereignties  in  which  he  dwells.  For  illustra- 
tion, it  is  said  that  "Anterior  to  1860  the  man  who  was  in. 
America  a  slave,  when  he  entered  the  sovereignty  of  Eng- 
land became  there  a  free  man.    A  person  might  be  a  minor 
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in  South  Dakota,  and  yet  of  full  age  iil  Illinois.  In  England 
a  woman  is  a  minor  until  she  is  twenty-one  years  of  age, 
while  in  Illinois  she  attains  her  majority  at  eighteen.  Each 
state  determines  for  itself  what  the  condition  —  static —  of 
individuals  shall  be,  so  long  as  they  are  domiciled  within 
the  jurisdiction  of  its  laws."  ^  It  is  also  objected  that  the 
status  of  parent  and  child,  as  declared  by  an  act  of  the  legis- 
lature, is  not  binding  everywhere;  nor  is  the 8t(Uic8  of  guard- 
ian and  ward  recognized  in  other  states.^ 

These  cases  overlook  the  fact  that  marriage  as  a  status  is 
essentially  different  from  the  relations  cited  as  analogies. 
The  statVrS  ot  a  person  as  to  marriage  does  not  vary  in  dif- 
ferent sovereignties  as  do  the  other  relations  in  the  cases 
cited.  In  this  respect  marriage  is  a  peculiar  staius^  and  no 
comparison  can  be  made. 

§  33.  Foreign  divorces. —  It  is  not  within  the  scope  of  this 
work  to  discuss  the  validity  of  divorces  obtained  in  foreign 
countries  as  determined  by  the  foreign  tribunals.  This 
would  involve  many  questions  of  international  law  and  lead 
to  an  extensive  and  perhaps  futile  research  of  a  mass  of  con- 
flicting opinions  of  courts  and  writers  on  this  subject.  There 
is  no  question  of  private  international  law  more  complex 
and  unsettled  than  the  validity  of  foreign  marriages  and  di- 
vorces. The  rule  that  a  marriage  valid  where  entered  into 
is  valid  everywhere  is,  however,  generally  accepted.  It  is 
the  most  satisfactory  and  certain  rule  that  could  be  formed 
where  there  is  such  a  conflict  of  laws.  The  convenience  and 
certainty  of  a  law  involving  as  this  does  the  liberty  and  per- 
sonal rights  of  the  parties,  the  legitimacy  of  their  children, 
the  succession  of  their  property  and  other  property  rights 
dependent  upon  marriage,  must  lead  to  its  acceptance,  al- 
though it  may  invade  to  some  extent  the  conceded  right  of 
each  nation  to  govern  the  domestic  relations  of  its  own  sub- 
jects. Any  other  rule  would  cause  confusion,  deprive  inno- 
cent persons  of  liberty  and  property  and  retard  the  intermix- 

1  Dunlmm  u  Dunliam,  57  IlL  Ap.       ^McCreery  «.  Davis  (a  C),  23 
475.  S.  £.  lia 
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ture  of  foreign  peoples.  Accordingly  the  status  of  foreigners 
us  it  existed  in  their  own  country  is  recognise  in  this 
country.  Their  marriages  may  have  been  in  violation  of 
our  laws,  but  through  the  comity  of  nations  the  parties  are 
judged  by  their  own  laws,  and  their  status  is  pronounced 
valid  if  valid  in  their  country.* 

It  would  seem  that  the  adoption  of  this  rule  would  amount 
to  the  admission  of  its  logical  sequence,  that  the  status  of  a 
foreigner  should  determine  his  status  here,  and  if  he  was 
single,  married  or  divorced  in  another  country,  his  status 
should  remain  the  same  here.  (No  question  arising  as  to 
flttud  or  lack  of  domicile.)    The  difficulty  appears  to  be  that 

1  The  same  necessity  that  re-  on  account  of  her  adultery  with 
quires  the  validity  of  a  marriage  the  second  husband.  Here  was  an 
to  be  determined  by  the  law  of  the  anomalous  condition — a  woman 
country  where  it  was  entered  into  with  t^o  lawful  husbands  in  a 
would  seem  to  require  the  adop-  country  not  permitting  polygamy, 
tion  of  the  rule  that  a  divorce  Her  second  marriage,  being  valid 
valid  where  obtained  should  be  in  Pennsylvania,  was  admitted  to 
valid  everywhere.  This  would  re-  be  valid  in  England.  But  the  de- 
quire  every  nation  tQ  concede  to  cree  of  divorce,  tested  by  the  Eng- 
other  nations  the  right  to  deter-  lish  rule  that  the  domicile  of  the 
mine  its  own  rules  of  domicile — a  hiisband  is  the  domicile  of  both 
concession  not  yet  made,  but  which  parties,  was  void.  The  easiest  way 
might  be  made  so  long  as  there  is  of  escape  from  this  dilenmaa  was 
no  material  invasion  into  the  rights  to  have  accepted  the  status  of  the 
of  foreign  subjects.  A  good  iUus-  wife  as  it  was  in  Pennsylvania 
tration  of  this  necessity  is  recently  both  as  to  divorce  and  second  mar- 
rex)orted  in  ISngland.  A  wife,  for-  riage,  and  dismissed  the  case  be-^ 
merly  a  resident  of  Pennsylvania,  cause  the  plaintiff  was  already  di- 
parted  from  her  husband,  who  vorced.  The  court,  however,  chose 
was  and  remained  a  domiciled  a  more  ridiculous  position,  and 
Englishman,  on  account  of  his  mis-  granted  the  divorce  because  the 
conduct.  She  returned  to  Penn-  wife  committed  adultery  in  her 
sylvania  and  obtained  a  divorce  second  and  lawful  marriage.  Green 
under  the  act  of  1891  permitting  u  Green,  1893  Rep.  (Prob.)  507.  The 
wives  of  non-residents  to  obtain  absurdity  of  this  ruling,  and  the 
divorce  in  the  state  if  such  wives  folly  of  granting  a  second  divorce 
had  formerly  resided  in  Pennsyl-  to  the  husband,  show  the  neces- 
vania.  She  married  in  the  state  sity  of  accepting  the  status  of 
and  returned  to  England,  where  foreigners  both  as  to  marriage  and 
the  first  husband  sued  for  divorce  divorce. 
5 
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a  divorce,  although  it  creates  a  new  status^  is  dependent  in 
some  cases  upon  a  decree,  and  our  courts  are  tempted  to  re- 
fuse to  consider  a  decree  as  operative  if,  for  technical  rea- 
sons, the  decree  was  rendered  in  violation  of  our  rules  of 
jurisdiction.  Thus,  if  the  divorce  in  question  is  by  permis- 
sion of  a  church,  or  is  a  divorce  at  will,  according  to  the 
customs  of  a  race  or  tribe  of  a  semi-civilized  people,  the  di- 
vorce is  accepted  as  valid,  if  valid  in  the  country  where  the 
divorce  became  operative.  The  case  is  not  materially  differ- 
ent where  the  status  of  the  foreigner  is  created  by  a  decree, 
except  that  his  status  is  a  matter  of  record.  If  comity  is 
extended  to  one  it  should  be  to  the  other,  for  the  difference 
is  not  one  of  status^  but  of  record  proof  of  statvs.  The  con- 
clusion is  certain  that  if,  through  comity  and  for  the  security 
of  property  rights,  we  recognize  foreign  marriages,  we  must 
also  recognize  the  status  of  divorced  foreigners,  and  deter- 
mine the  validity  of  such  divorces  by  the  law  of  the  place 
where  they  were  granted. 

The  status  of  a  divorced  foreigner  is  not  determined  by 
the  validity  of  the  divorce  in  the  country  where  it  was  de- 
termined, but  the  American  rule  appears  to  be  that  a  for- 
eign divorce  is  valid  if  regularly  obtained  according  to  the 
jurisprudence  of  the  country  where  the  marriage  was  cele- 
brated and  the  parties  are  domiciled.  The  regularity  of  the 
proceedings  is  determined  by  the  law  of  the  country ;  but  the 
jurisdiction  of  the  court,  and  consequently  the  domicile  of 
the  parties,  is  always  an  open  question,  and  is  determined  by 
our  law  relating  to  jurisdiction  rather  than  by  the  local  law. 
In  general  it  may  be  safely  said  that  any  foreign  divorce 
will  be  recognized  in  America  if  valid  in  the  country  where 
rendered,  unless  it  appears  that  the  court  rendering  the  di- 
vorce had  no  jurisdiction.  If  the  plaintiff  or  defendant  did 
not  have  a  domicile  in  the  country,  the  decree  will  be  held 
void  and  inoperative.^  But  in  aU  other  cases,  where  there  is 
no  fraud  or  collusion,  the  divorce  will  be  recognized  if  one 
party  was  domiciled  in  the  country,  although  the  decree  ia 

1  St  Sure  V.  Lindsf eldt,  82  Wis.  346,  62  N.  W.  808. 
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based  on  some  kind  of  constructive  service.^  The  foreign 
divorce  is  given  practically  the  same  effect  as  if  it  were  ren- 
dered in  another  state,  and  a  decree  of  nullity  is  governed 
by  the  same  principle  as  a  decree  of  divorce.  Thus,  citizens 
of  Wurtemberg  married  in  Illinois  in  violation  of  a  law  of 
their  country  prohibiting  them  from  marriage  in  other  coun- 
tries without  the  consent  of  the  kiug.  The  parties  returned 
to  Wurtemburg  and  there  the  marriage  was  annulled  for 
this  reason.  The  husband  died,  leaving  real  estate  in  Illi- 
nois, and  it  was  held  that  the  Wurtemberg  divorce  was  valid 
and  terminated  the  wife's  interest  in  the  land.  The  general 
rule  was  said  to  be  that  "  where  it  affirmatively  appears  that 
the  court  of  a  foreign  state  has  jurisdiction  of  the  parties 
and  the  subject-matter  of  the  suit,  its  judgment  or  decree  will 
be  conclusive  on  the  parties,  their  legal  representatives  and' 
privies,  in  all  countries  where  the  matters  litigated  are  drawn 
in  question ;  and  this  is  particularly  true  with  respect  to  judg- 
ments or  decrees  affecting  the  status  of  a  person,  for  they 
are  in  the  nature  of  judgments  m  rem,  which  are  binding  on 
the  whole  world.  The  limitation  to  this  rule  is  that  it  may 
be  shown  that  such  judgment  or  decree  was  obtained  by 
means  of  fraud,  or  some  gross  abuse  of  the  process  of  the 
court,  or  flagrant  departure  from  the  ordinary  course  of 
judicial  procedure,"  ^ 

It  seems  that  our  courts  will  recognize  a  foreign  divorce 
although  granted  for  a  cause  insufficient  here.  Thus  a  di- 
vorce  granted  in  Kussia  by  a  Jewish  rabbi  on  account  of 
incompatibility  of  temper  is  valid  in  New  York,  where  the 

>  This  would  not  be  true  in  states  was  recognized,  although   it  rau 

which  require  a  jurisdiction  over  counter  to  the  marriage  laws  of 

both  parties.  the  state  and  declared  void  a  mar- 

2  Roth  V.  Roth,  104  IlL  35.    The  riage  valid  where  celebrated.    But 

api>eal  from  this  decision  was  dis-  it  was  conceded  that  "  every  state 

missed  for  want  of   jurisdiction,  has  the  power  to  enact  lawswhioh 

See  Roth  v.  Ehman,  107  IT.  S.  319.  wiU  personally  bind  its  citizens  or 

This  case  is  remarkable  in  that  subjects  when  sojourning  in  a  for- 

through  comity  the  foreign  decree  eign  jurisdiction." 
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only  cause  for  absolute  divorce  is  adultery.^  The  causes 
for  which  divorces  may  be  granted  must  be  regulated  by 
the  country  in  which  the  parties  are  domiciled.^  And  it  is 
not  material  Tvhat  the  cause  for  divorce  was,  unless  it  was 
so  trivial  as  to  be  a  gross  violation  of  our  public  policy. 

The  jurisdiction  of  the  foreign  court  which  granted  the 
divorce  is  held  to  be  open  to  inquiry  by  American  courts, 
and  the  decree  wiU  be  held  inoperative  if  the  jurisdiction  of 
the  foreign  court  was  not  in  accordance  with  our  views  of 
jurisdiction.  This  may  be  a  correct  principle  of  interna- 
tional law  so  far  as  it  applies  to  property  rights,  but  it  does 
not  necessarily  apply  to  the  status  of  a  foreigner.  Unless 
the  plaintiff  was  in  fact  a  domiciled  resident  of  our  country 
at  the  time,  the  foreign  decree  should  be  recognized,  for  it 
has  rightfully  given  the  plaintiff  a  status  m  his  own  country. 
The  foreign  decree  should  be  subjected  to  but  one  test  — 
whether  the  plaintiff  had  such  a  domicile  in  the  country 
that  he  could  not  have  been  a  temporary  resident  with  the  in- 
tent to  have  his  domicile  elsewhere.  It  is  manifestly  absurd 
to  examine  the  record  of  a  foreign  divorce  and  determine  its 
validity  by  our  law  of  domicile.  In  a  recent  case  a  German 
divorce  was  held  void  in  New  York  because  the  defendant 
was  not  at  the  time  domiciled  in  Germany  and  no  personal 
service  upon  her  was  had  in  that  country.*  This  divorce 
would  be  valid  in  England  and  nearly  every  state  in  the 
Union  because  the  decree  was  valid  in  Germany,  where  the 
husband  was  domiciled,  where  his  property  was  situated, 

1  Leshinsky  t7.  Lesliinsky,  5  Misc.  second  marriage  valid.  ^Having 
Rep.  495,  25  N.  Y.  Supp.  841.  This  been  effectually  divorced  accord- 
was  an  action  to  annul  a  marriage  ing  to  the  laws  of  Russia  before 
because  the  wife  had  a  husband  by  leaving  that  country,  the  defend- 
a  prior  marriage.  The  defense  was  ant  left  no  husband  behind  when 
that  the  prior  marriage  was  dis-  she  came  to  America,  and  was  as 
solved  by  a  decree  of  a  rabbi  of  the  free  to  contract  marriage  here  as 
Jewish  church  in  Russia^  and  not  in  the  country  she  left." 
by  a  competent  court  This  di-  ^Roth  v.  Roth,  «upra»  and  Lesh- 
vorce,  called  a  "  gett,"  was  valid  in  insky  v,  Leshinsky,  suprcu 
Russia,  being  authorized  by  the  >  De  Meli  v.  De  Meli,  120  N.  Y.  485. 
government    The  court  held  the 
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and  in  the  society  in  which  he  sustained  the  relation  of  a 
citizen.  This  status  of  a  single  man,  divorced  from  his  wife, 
was  conferred  upon  him  by  the  courts  of  his  owi\  govern- 
ment and  should  be  recognized  in  every  country  in  which 
the  question  arises. 

The  validity  of  a  foreign  divorce  in  England  is  at  present 
a  matter  of  great  uncertainty,  as  the  decisions  conform  to 
no  settled  principles  of  comity  or  jurisdiction.  A  foreign 
divorce  is  tested  by  peculiar  local  views  of  domicile,  and  at 
the  same  time  there  appears  to  be  no  settled  definition  of 
domicile.  The  opinions  are  also  complicated  with  peculiar 
notions  as  to  the  sanctity  of  an  English  marriage  and  the 
doctrine  of  allegiance,  elements  which  do  not  disturb  our 
test  of  domicile.  The  decisions  are  in  a  process  of  transi- 
tion, and  so  many  questions  remain  unsettled  that  a  recapitu- 
lation of  the  cases  will  lead  to  no  definite  results.^  The 
most  satisfactory  method  is  to  examine  the  recent  adjudica- 
tions in  which  the  early  cases  are  reviewed,  and  also  to  no- 
tice the  cases  in  which  American  divorces  have  been  quesh 
tioned. 

In  1812  it  was  held  by  the  unanimous  decision  of  twelve 
judges  that  no  sentence  or  act  of  a  foreign  court  or  state 
could  dissolve  an  English  marriage  {a  vinculo  matrtmonii) 
for  grounds  for  which  it  was  not  liable  to  be  so  dissolved  in 
England.'    The  force  of  this  decision  is  very  much  weak- 

^See  discussion  of  the  English  was  held  to  be  no  defense  to  a 

cases  in  Piggott  on  Foreign  Judg-  prosecution  against  the  husband 

menta  for  bigamy  for    entering    into  a 

*  Rex  v.  LoUey,  Russ.  &  Ry.  237.  second  marriage  in  England.  The 
This  celebrated  case  has  been  much  opinion  gives  no  reasons  for  the 
discussed,  but  the  doctrines  an-  decision,  and  as  no  question  of 
nounced  in  it  have  not  met  with  domicile  was  raised  the  case  turned 
much  approvaL  The  case  is  said  upon  the  point  that  as  a  marriage 
to  be  affirmed  in  recent  cases  and  could  not  be  dissolved  for  adultery 
is  not  expressly  overruled.  The  in  England,  therefore  the  decree 
facts  were  that  Lolley  married  at  would  not  be  recognized.  This 
Liverpool  and  committed  adultery  case  is  followed  in  Shaw  v,  Gould, 
in  Scotland.  His  wife  removed  to  L.  R  3  H.  L.  55;  Warrander  r.  War- 
Scotland  and  obtained  an  absolute  rander,  2  CL  &  F.  488. 
divorce  from  him.    This  divorce 
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ened,  if  not  destroyed,  by  a  recent  decision  that  the  English 
courts  will  recognize  as  valid  a  decree  of  any  foreign  tri- 
bunal dissolving  marriage  of  a  domiciled  native  with  an  En- 
glish woman,  and  this  although  the  marriage  may  have  been 
celebrated  in  England  and  dissolved  for  a  cause  not  suffi- 
cient in  Enijland.^  Under  the  rule  announced  in  this  case 
an  American  divorce  was  held  valid  where  an  American 
married  in  England  an  EngUsh  woman,  and  after  living  at 
various  places  acquired  a  domicile  in  the  District  of  Colum- 
bia, where  she  obtained  divorce  on  the  ground  of  his  physical 
incapacity.  The  wife  subsequently  applied  to  have  the  mar- 
riage annulled  in  England,  claiming  the  English  courts  had 
jurisdiction,  but  it  was  held  that  the  domicile  of  the  parties 
was  in  America  and  the  decree  was  valid.* 

The  most  important  decision  concerning  the  validity  of 
an  American  divorce  in  England  was  rendered  in  1870.  The 
husband  and  wife  were  English  subjects,  married  in  Eng- 
land. The  husband  deserted  and  came  to  America  and  the 
wife  followed,  but  not  finding  him,  located  in  Iowa,  where 
she  resided  nearly  three  years.  Here  she  obtained  a  divorce 
on  the  ground  of  adultery  and  desertion,  which  is  suiHcient 
cause  for  divorce  in  England.  At  this  time  the  husband 
was  traveling  in  Canada  and  had  no  notice  of  the  suit,  the 
notice  having  been  published  in  a  local  newspaper  in  com- 

^  Harvey  v.  Famie,  8  Ap.  Cas.  43.  is  not  a  cause  for  absolute  divorce 
(See  same  case  in  5  P.  D.  153,  6  P.  in  England,  lliis  case  turned  upon 
D.  35.)  This  case  is  similar  to  the  a  question  of  domicile,  and  it  was 
LioUey  Case,  supra,  A  Scotchman,  held  that  the  domicile  of  the  wife 
domiciled  in  England,  married  became  that  of  her  husband  when 
there  an  English  woman,  and  imme-  he  returned  to  Scotland.  The  fol- 
diately  returned  to  Scotland,  where  lowing  cases  were  cited  and  dis- 
both  acquired  a  domicile.  Two  cussed:  Warrander  v.  Warrander, 
years  after  the  wife  obtained  an  ab-  2  CL  &  F.  488;  Geils  v,  Geils,  1 
solute  divorce  for  adultery.  The  Macq.  255;  Maghee  v,  M'AUister,  3 
husband  returned  to  England  and  Ir.  Ch.  fi04;  McCarthy  v,  Decaix,  2 
married  another  English  woman.  Buss.  &  My.  614;  Pitt  v,  Pitt,  4 
This  marriage  was  held  valid,  al-  Macq.  627. 

though  the  divorce  was  obtained  in  2  gee  Turner  u  Thompson,  13  P. 

Scotland  for  adultery  only,  which  D.  37. 
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pliance  with  the  law  of  Iowa.     The  divorcee  then  married 
in  Illinois,  and  subsequently  returned  to  Englaftd.    After 
residing  there  ten  years  this  marriage  was  held  void  be- 
cause the  Iowa  divorce  was  rendered  by  a  court  not  having 
jurisdiction  over  both  parties.    It  was  conceded  that  the 
divorce  was  valid  in  Iowa,  and  that  the  wife  had  a  domicile 
there  sufficient  according  to  the  American  test  of  domicile, 
and  that  the  Iowa  decree  was  valid  in  lUinois,  and  therefore 
the  marriage  was  valid  where  it  was  celebrated.     It  was 
also  conceded  that  if  the  husband  had  obtained  this  divorce 
the  decree  would  have  been  valid,  and  that  the  cause  for 
divorce  was  sufficient  by  the  law  of  Eugland.    Now  it  is 
submitted  that  this  marriage  was  valid  and  should  have 
been  recognized  in  England,  which  was  bound  by  principles 
of  comity  between  nations  to  do  so,  as  well  as  by  the  equi- 
ties of  the  case.    The  wife  came  to  England  with  a  status 
valid  in  America.     She  had  complied  with  the  laws  of  her 
domicile,  and  in  the  nature  of  the  case  this  was  all  that  sho 
could  do.    Her  status  should  therefore  be  determined  by  the 
law  of  the  place  where  such  statvs  was  created  rather  than 
by  the  laws  of  her  new  domicile,  especially  when  contrary 
to  no  principle  of  natural  justice  or  local  public  policy.    The 
court  overlooked  the  principle  that  the  marriage  was  valid 
where  contracted,  and  proceeded  to  test  the  validity  of  the 
divorce  by  the  law  of  England  rather 'than  the  law  of 
Illinois,  which  should  control.    The  divorce  was  held  void 
for  want  of  jurisdiction,  because  the  husband's  domicile  was 
in  England,  and  the  wife,  being  unable  to  acquire  a  separate 
domicile,  was  also  domiciled  in  England ;  therefore  the  Iowa 
court  had  proceeded  against  non-residents  domiciled  in  Eng- 
land.i 

This  decision  is  particularly  offensive  as  violating  the 
comity  usually  extended  to  the  decrees  of  foreign  tribunals, 
for  the  reason  that  the  courts  of  England  do  not  require  a 
domicile  in  the  kingdom,  and  are  authorized  to  proceed  upon 
substituted  service  where  the  defendant  is  a  non-resident. 

1  Shaw  V,  Atty.  Gen.,  2  P.  &  M.  150* 
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A  divorce  could  have  been  obtained  in  England  under  the 
same  circumstances,  where  the  husband  was  domiciled  in  a 
foreign  country.^  The  courts  may  resort  to  substituted  serv- 
ice in  such  cases,  or  may  even  dispense  with  it  altogether;^ 
so  that  the  Iowa  divorce  cannot  be  consistently  condemned 
for  lack  of  notice  to  a  defendant  traveling  in  Canada  and 
whose  address  was  unknown.' 

The  English  courts  have  accepted  the  doctrine  that  the 
jurisdiction  of  the  courts  to  grant  divorce  is  limited  to  the 
country  where  the  parties  are  domiciled,  or  where  the  par- 
ties have  their  "  matrimonial  home."  But  it  is  denied  that 
the  domicile  of  one  party  is  sufficient,  or  that  the  wife  can 
acquire  a  domicile  other  than  that  of  her  husband.  The 
fiction  that  the  domicile  of  the  husband  is  that  of  the  wife 
is  still  maintained  because  of  the  unity  of  the  parties  at 
common  law.  If  in  fact  the  husband  leaves  England  and 
acquires  a  domicile  elsewhere,  it  is  held  that  the  matrimonial 
home  still  remains  in  England  so  that  the  wife  can  obtain  a 
divorce  there.*  This  is  but  another  fiction  to  offset  the  fic- 
tion of  one  domicile.  As  the  American  doctrine  that  the 
wife  may,  after  the  husband's  delictum^  acquire  a  separate 
domicile  is  not  accepted  in  England,  it  follows  that  an  Ameri- 

^See  criticism  in  Niboyet  v,  divorce  obtained  in  Kansas  was 
Niboyet,  4  P.  D.  1,  of  the  f  oUowing  held  void  because  the  plaintiff  had 
cases:  Deck  v.  Deck,  %  Swab.  &  T.  not  acquired  a  domicile  there. 
90;  CaUweU  v.  Call  well,  8  Swab.  &  This  decision  is  correct  in  princi- 
T.  259;  Wilson  v,  Wilson,  2  P.  &  pie,  and  in  conformity  with  our 
M.  435;  Brodie  v.  Brodie,  2  Swab,  views  of  domicile.  The  husband 
&  T.  259.  The  court  is  said  to  came  to  E^nsas  to  avoid  his  cred-> 
retain  jurisdiction  over  a  non-  iters,  and  it  was  shown  by  his  let- 
resident  husband  because  he  owes  ters  that  he  had  a  fixed  and  abid- 
aUegiance  to  his  country  which  he  ing  intention  to  return  to  England 
cannot  dissolve.  Udney  v,  Udney,  as  soon  as  he  could.  This  divorce 
L.  R  1  Sa  Ap.  441;  Bond  u  Bond,  was  not  valid  in  Kansas,  as  stated 
2  Swab.  &  T.  93.  in  the  opinion,  and  it  is  certain 

2  Rowbotliam  v,  Rowbotham,  1  that  if  the  facts  were  all  revealed 

Swab.  &  T.  190;  Cook  v.  Cook,  28  to  the  Kansas  court  the   decree- 

L.  J.  Mat.  Cas.  5;  Sudlow  v.  Sud-  would  have  been  set  aside, 

low,  29  L.  J.  Mat  Cas.  4.  *  Niboyet  v,  Niboyet,  4  P.  D.  1. 

•  In  Briggs  V,  Briggs,  5  P.  D.  163,  a 
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can  divorce  obtained  by  a  wife  in  a  state  where  the  husband 
has  not  resided  will  not  be  recognized  as  valid,  unless  it  be 
upon  a  more  liberal  comity  than  has  been  manifested  here- 
tofore.^ 

The  American  doctrine  that  the  wife  may  acquire  a  sepa- 
rate domicile  has  been  approved  in  Canada.  The  parties, 
although  citizens  of  New  York  and  married  there,  estab- 
lished a  domicile  in  Montreal,  where  he  committed  adultery. 
The  wife  could  not  obtain  a  divorce  in  the  Dominion  Parlia- 
ment, and  no  court  of  the  province  had  jurisdiction  to  grant 
divorce.  She  returned  to  her  mother  in  New  York  and 
brought  suit  for  divorce  there.  The  summons  and  complaint 
were  served  personally  upon  defendant  in  Montreal,  and  he 
appeared  by  attorney,  so  that  the  divorce  was  valid  in  New 
York.  In  a  controversy  in  Canada  over  her  property  rights, 
it  was  held  that  this  divorce  was  valid  and  the  American 
decisions  approved.* 

§  34.  Indian  and  tribal  divorce* — The  laws  of  a  state  in 
regard  to  marriage  and  divorce  have  no  application  to  In- 
dians maintaining  their  tribal  relations  within  the  state.  The 
tribes  are  in  some  respects  like  foreign  nations  or  separate 
states,  and  our  laws  recognize  the  right  of  each  tribe  to  reg- 
ulate their  domestic  relations  according  to  their  peculiar 
laws  and  customs.  Accordingly  the  validity  of  their  mar- 
riage is  determined  by  their  laws  and  not  by  the  laws  of  the 
state  in  which  the  tribe  is  domiciled.'    Consequently  Indian 

^  A  divorce  obtained  in  Pennsyl-       >  Kansas  Indians,  5   WalL  737 

vania  by  the  wife,  who  was  for-  New  York  Indians,  5  WalL  761 

merly  a  resident  of  the  state,  is  not  United  States  v,  Elagama,  118  U.  S, 

valid  as  against  an  Englishman  375;  Earl  v,  Godley,  43  Minn.  361 

who  has  a  domicile  in  England,  as  United  States  v.  Shanks,  15  Minn 

both  parties  have  an  English  domi-  369:    Dole  v,  Irish,  2   BarK  639 

cile.     Green  v.  Green,  1893  Prob.  Cherokee  Nation  v.  Georgia,  5  Pet. 

567.  1;  Worchester  v,  Georgia,  6  Pet 

<  Stevens  v.  Fisk  (1885),  8  Legal  615;  Wall  v.  Williamson,  8  Ala. 

News,  42,  53,  approving  Cheever  v,  48;  Wall  v,  Williams,  11  Ala.  826; 

Wilson,  9  WalL  108;  Harteau  v.  Morgan  v.  McGhee,  5  Hnmph.  13; 

Harteau,  14  Pick.  181;  Colvine  v,  Johnson  v.  Johnson's  Adm*r,  30  Ma 

Beed,  55  Pa.  375.  72;  Boyer  v.  Dively,  58  Ma  510; 
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divorces  are  recognized  as  valid  everywhere,  although  the 
right  to  divorce  at  will,  as  is  their  castom,  may  not  be  in  con- 
formity with  the  policy  of  the  state.^  This  is  perhaps  the 
only  rule  that  is  practical  in  determining  the  siuttis  of  mem- 
bers of  a  tribe,  as  several  marriages  and  divorces  may  take 
place  during  the  life-time  of  the  parties.  As  these  marriages 
are  clearly  valid,  it  follows  that  the  divorces  were  valid  also. 
rhe  marriage  of  a  white  person  with  an  Indian  is  governed 
by  the  same  law.^  If  the  white  husband  desert  the  wife  in 
the  locality  occupied  by  the  tribe,  this  will  amount  to  a  di- 
vorce. But  if  the  parties  have  severed  their  tribal  relations^ 
an  Indian  divorce  is  void.  The  divorce  must  be  valid  in  the 
place  of  their  domicile.' 

Jones  V.  Lianey,  2  Tex.  842;  Robb  such  unions   are   legitimate  and 

t\  Robb,  20  Ontario  Rep.  591.    See  take  as  heira    Kobogum  v,  Jnckr 

cxmtra,  Roche  v.  Washington,  19  son  Iron  Ca,  76  Hich.  498;  Campo 

Ind.  53.  V.  Jackson  Iron  Ca,  50  Mich.  578L 

^  Even   polygamy  among  them  '  Ji^nson  v.  Johnson's  Admhr,  90 

wiU  be  recognized  as  a  valid  in-  Ma  72;  Boyer  v.  Dively,  58  Ma  510. 

stitution  if   in  accordance   with  '  Connolly  u  Woolrich,  11  Lower 

their  usages,  and  the  children  of  Canada  Jurist^  197. 
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tent to  return.  . 

46.  The  wife  may  have  a  8ex>a- 

rate    domicile    after   her 
husband's  delicium, 

47.  Domicile  of  wife  who   has 

deserted  her  husband  with- 
out justification. 

48.  Non-resident  party  as  plaint- 

iff. 


§  40.  In  general. —  Domicile  may  be  defined  as  that  place 
in  which  a  party  resides;  a  true,  fixed,  permanent  home, 
to  which  he  intends  to  return  whenever  he  is  absent,  and 
from  which  he  does  not  intend  to  remove  at  any  definite 
time.  Every  single  and  competent  person  of  full  age  has  a 
domicile,  either  at  the  place  where  he  was  born  or  at  some 
other  place  to  which  he  has  removed,  called  the  domicile  of 
choice.  The  domicile  of  choice  requires  an  actual  residence, 
<5ombined  with  an  intention  to  so  reside  for  an  indefinite  time. 
No  fixed  period  of  time  of  residence  is  required.  If  there 
exists  an  intention  to  remain  indefinitely,  a  residence  and 
other  acts  in  pursuance  of  such  intention  will  establish  a 
domicile,  however  short  the  residence  may  be.  In  all  of 
our  states  the  length  of  such  residence  is  fixed  by  statute  at 
periods  varying  from  ninety  days  to  two  or  three  years. 
But  in  other  respects  the  residence  required  must  be  nothing 
less  than  what  is  implied  in  the  term  domicile.  The  correct 
interpretation  of  our  divorce  statutes  would  seem  to  require 
proof  of  domicile  and  also  actual  residence  at  such  domicile 
during  the  required  length  of  time.^ 

I  These  statutes  do  not  apply  to  suits  for  alimony  without  divorce. 
See  §  1008. 
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§  41.  The  statutes  require  a  domicile  as  distinguished 
from  mere  residence. —  In  every  state  it  is  required  that 
the  complainant  shall  prove  that  he  has  "  resided  "  or  "lived" 
within  the  state,  or  been  a  "  resident "  or  "  inhabitant "  of 
the  state,  a  certain  length  of  time  immediately  preceding  the 
commencement  of  the  suit  for  divorce.  These  terms,  stand- 
ing alone  and  unaided  by  the  context,  would  seem  to  re- 
quire a  mere  residence,  a  stopping  within  the  state  for  the 
required  length  of  time.  But  in  construing  such  statutes  the 
courts  have  uniformly  required  proof  of  an  actual  domicile 
within  the  state,  or  a  honafide  legal  residence  with  intent  to 
remain.^  In  order  to  constitute  such  required  residence 
"  there  must  be  a  fixed  abode,  and  an  intention  to  remain  at 
least  for  a  time  for  business  or  other  reasons  not  solely  con- 
nected with  bringing  suit  for  divorce."  *  It  is  therefore  held 
that  a  domicile,  as  distinguished  from  a  mere  temporary  res- 
idence, is  required  by  the  following  statutory  terms:  "  inhab- 
itants of  the  state,"  *  "  resident  of  the  state,"  *  "  shall  have  < 
resided  in  the  state,"  *  "  actual  hona  fide  inhabitant,"  * 
"actual  resident  in  good  faith," ^  "actual  resident,"*  or 
"  lived  together  as  husband  and  wife "  in  the  state.'    The 

1  De  Meli  v.  De  Meli,  120  N.  Y.  street,  7  Mackey,  229;   Fickle  ». 

485,   24   N.    E.    9%,  affirming   67  Fickle,  5  Yerg.    208;  Richards  v. 

How.  20;  Winship  r.  Winship,  16  Richards,  19  D.  C.  431. 

N.  J.  Eq.  107;  Calef  r.  Calef,  54  Me.  *  Haymond  v,  Haymond,  74  Tex. 

865;  Hendricks  v,   Hendriclcs,  72  414, 12  &  W.  90. 

Ala.  132.  '  Carpenter  v.  Carpenter,  80  Kan. 

« Chapman  v.  Chapman,  129  \XL  712. 

386,  21  N.  K  806.  8  See  contra,  Bowman  v.  Bow- 

'Coddington  v.  Coddington,  20  man,  24  lU.  Ap.  165.    Where  the 

N.  J.  Eq.  263;  Yates  v,  Yates,  13  wife  is  an  actress  and  travels  dur- 

N.  J.  Eq.  280;  Sanders  v,  Sanders,  ing  the  winter  months,   she  has 

29  N.  J.  Eq.  410.  an  "  actual  residence  "  in  the  state 

*  Hinds  V.  Hinds,  1  la.  36;  Smith  if,  when  not  employed,  she  returns 

V.  Smith,  4  Greene  (la.),  266;  Whit-  to  her  mother's  home  where  she 

comb  V.  Whitcomb,  46  la.  437.  supports  her  children.    PerzeU  r. 

s  Chapman  v.  Chapman,  129  111.  Perzell,  91  Ky.  634 

«86.    21    N.    K    806;    Dutcher  v.  ^Shaw  v.  Shaw,  98  Mass.    158. 

Dutcher,  39  Wis.  651 ;  Hall  r.  Hall,  This  statute   requires   an    actual 

25  Wis.  600;  Bradstreet  v.  Brad-  domicile  in  the  state.    Where  the 
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reason  assigned  for  this  interpretation  is  that  the  legislature 
evidently  intended  to  provide  a  remedy  for  its  own  citizens 
who  have  a  permanent  residence  in  the  state,  and  did  not 
contemplate  that  divorces  should  be  granted  to  those  who 
merely  reside  v^ithin  its  boundaries  for  the  required  time, 
leaving  property  anH  business  in  another  state,  intending  to 
return  at  some  time  in  the  future. 

•  If  the  residence  is  in  good  faith  for  the  required  time,  and 
with  the  intention  to  remain  for  an  indefinite  time,  the 
domicile  need  not  be  adequate  for  every  purpose.'  It  need 
not  be  shown  that  the  party  has  such  a  domicile  that  a  valid 
service  may  be  had  upon  him  by  leaving  summons  at  his 

husband  and   wife  came  to   the  under  the  exception  provided  in 

state  intending  to   remain  if  he  the  statute,  and  a  wife  may  obtain 

could   find  emjdoyment,  and  he  a  divorce  where  the  husband  has 

committed  adultery  in  the  state  never  lived   with   the   wife,  but 

and  returned  to  his  former  dom-  abandoned  her  as  soon  as  he  was 

icile,  leaving  the  wife  to  reside  with  compeUed  to  marry  her  to  avoid 

her  friends,  the  wife  cannot  obtain  bastardy  proceedings.    Franklin  v. 

a  divorce,  because  the  i)arties  did  Franklin,  154  Mass.  515. 
not  acquire  a  domicile.    The  inten-       ^  See  contra,  2  Bishop,  Mar.,  Sep. 

tion  to  change  the  domicile  de-  &  Div.,  §  97;  "The  rule  is  believed 

pended  upon  a  contingency  which  to  be,  that  the  domicile  must  be 

never  happened.    Ross  v.  Ros6, 103  complete  and  fuU,  in  distinction 

Mass.  575.     See,  also,  Fansler  v.  from  a  quasi-domicile, — adequate 

Fansler,  103  Mass.  577,  note.  for  every  purpose.    I  am  not  aware 

The  husband  and  wife  lived  in  of  this  having  ever  been  so  laid 

the  county  of  N.  until  the  husband  down  in  terms,  but  I  think  that 

was  convicted  of  forgery  and  im-  the  cases  generaUy  imply  it,  and 

prisoned  in  the  county  of  M.,  and  that  such  is  the  true  reason  of  the 

sold  aU  his  property.    The  wife  law."    Citing  Briggs  v.  Briggs,  5 

then  removed  to  M.  county  and  P.  D.  163;  Wilson  v.  Wilson,  2  P. 

brought  suit  for  divorce.    It  was  &M.435;  Whitcomb  v.  Whitcomb, 

held  that  the  suit  should  have  been  46  la.  437;  Santo  Teodoro  t\  Santo 

brought  in  N.  county,  where  the  Teodoro,  5  P.  D.  79;  Dolphins  v. 

domicile  of  the  convict  remained.  Bobbins,  7  H.  L.  Cas.  390;  Tolle- 

although  he  was  imprisoned  in  the  mache  v,  ToUemache,  1  Swab.  &  T. 

state  prison  and  had  no  property  557;  Steel  v.  Steel,  15  Scotch  Ses. 

there.  Hanson  t;.  Hanson,  111  Mass.  Cas.  4  Ir.  896;  Colbum  v.  Colbum, 

15a  70   Mich.    647;    DTEtchegoyen   v. 

A  continuous  residence  of  one  D^Etchegoyen,  13  P.  D.  182. 
party  for  five  years  is  sufficient 
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usual  place  of  abode,  or  that  he  has  paid  taxes,  or  is  entitled 
to  vote,  or  his  property  is  subject  to  attachment  as  a  non- 
resident at  other  places,  or  that  other  rights  and  liabilities 
exist  because  of  such  residence.  Such  facts  are  material  in 
determining  the  question  of  domicile,  but  are  not  absolute 
prerequisites  under  our  statutes.  "Jurisdiction  to  redress 
wrongs  in  regard  to  domestic  relations,"  it  is  said,  "  does  not 
necessarily  depend  on  domicile  for  all  purposes."  ^  The  "  cir- 
cumstance that  a  party  is  permitted  to  vote  in  another  state" 
is  not  of  great  importance  in  determining  a  question  of  resi- 
dence in  an  action  for  divorce.'  It  is  clear  that  residence 
requii'ed  by  one  statute  may  be  entirely  inadequate  under 
another,  and  that  the  domicile  required  by  our  statutes, 
gi^dng  jurisdiction  in  actions  for  divorce,  is  a  peculiar  domi- 
cile, not  always  satisfied  by  the  ordinary  requirements.' 

§  43.  Tbe  residence  must  be  actual^  not  merely  in- 
tended.—  The  statutes  contemplate  an  actual  residence 
within  the  state  and  not  a  mere  legal  residence,  or  a  con- 
structive residence  based  upon  a  mere  intention  to  return 
to  the  state  while  residing  elsewhere.  The  intention  of 
the  plaintiff  to  return  is  a  fact  of  great  importance,  but 
it  cannot  give  the  court  jurisdiction  in  a  suit  for  divorce 
where  the  plaintiff  has  not  resided  within  the  state  and  his 
actions  are  not  consistent  with  such  intention.*  A  party  is 
not  a  resident  of  the  state  although  he  was  bom  there  and 
resided  there  until  the  last  seven  years,  and  has  always  in- 
tended to  return,  has  never  voted  or  exercised  any  right  of 
citizenship  elsewhere,  if  he  has  married  and  established  a 
home  elsewhere,  has  found  steady  employment  in  a  more 
congenial  climate,  and  has  been  continuously  absent  from 

iShaw  V.  Gould,  L.  R  3H.  L.  55-  Y.  Supp.  119,  61  Hun,  625;  Rich- 

96.  ards   r.   Richards,    19  D.  C.    431; 

2  Strait  V.  Strait,  3  McAr.  415.  Smith  v.  Smith,  43  La.  An.  1140, 

'See  De  MeU  v.  De  Meli,  120  N.  10  So,  248;  HaU  i-.  HaU,  25  Wis. 

Y.  485,  24  N.  E.  996;  Firth  v.  Firth,  600;  Tipton  r.  Tipton,  87  Ky.  248. 

50  N.  J.  Eq.  137,  24  A.  916;  Mo-  *  Wilson  v.  Wilson,  2  P.  &  D.  435; 

Shane  v.  McShane,  45  N.  J.  Eq.  341,  Haymond  v.  Haymond,  74  Tex.  414, 

19  A.  645;  Hewes  v,  Hewes,  16  N.  12  a  W.  90. 


§  42.]  DOMICILB.  79 

the  domicile  of  his  origin  for  nearly  six  years.*  An  inten- 
tion  to  return  to  a  former  home  will  not  make  such  home  a 
domicile  if  the  party  has  actually  removed  to  another  place 
with  an  intention  of  remaining  there  for  an  indefinite  time 
as  a  fixed  abiding  place  for  the  present.  A  clerk  of  the 
judiciary  committee  of  the  senate  who  has  resided  in  Wash- 
ington for  thirteen  years,  marries  there,  and  rents  a  furnished 
house  which  he  attempts  to  purchase,  is  a  resident  of  the 
District  The  fact  that  he  sometimes  spends  his  summer  at 
his  former  home,  paying  his  board  there,  that  his  employ- 
ment is  temporary  and  subject  to  termination  at  any  time 
at  the  will  of  said  committee,  and  that  he  has  not  lost  his 
political  rights  in  the  state  of  his  former  domicile,  is  imma- 
terial, where  he  has  not  paid  taxes,  voted  or  exercised  any 
of  his  rights  as  a  citizen  in  his  former  state,  and  has  shown 
by  his  actions  an  intention  to  reside  in  Washington  for  an 
indefi.nite  time.^  An  intention  to  live  in  a  state  is  not  suffi- 
cient where  the  only  act  in  pursuance  of  such  intention  is  rent- 
ing a  room  in  a  hotel  and  stopping  there  occasionally  when  not 
engaged  in  business  or  travel.'  Where  a  plaititiflf  is  required 
to  allege  and  prove  "  a  residence  in  this  state  for  one  year  next 
before  the  commencement  of  the  action,"  it  is  held  that  an  act- 
ual residence,  and  not  a  legal  residence,  is  required.  "  There 
is  a  broad  distinction,"  it  was  said,  '^  between  a  legal  and  an 
actual  residence.  A  legal  residence  (domicile)  cannot,  in  the 
nature  of  things,  co-exist  in  the  same  person  in  two  states  or 
countries.  He  must  have  a  legal  residence  somewhere.  He 
cannot  be  a  cosmopolitan.  The  succession  to  movable  prop- 
erty, whether  testamentary  or  in  case  of  intestacy,  except 
as  regulated  by  statute;  the  jurisdiction  of  the  probate  of 
wills;  the  right  to  vote;  the  liability  to  poll  tax  and  to  mili- 
tary duty,  and  other  things,  all  depend  on  the  party's  legal 

1  Firth  V.  Firth,  50  N.  J.  Eq.  137,        *McShane  v.  McShane,  45  N.  J. 
24  A.  916.  £q.  341, 19  A.  645;  Hall  v.  Hall,  25 

2Bradstreet    v.    Bradstreet,     7    Wis.  600. 
Mackey,  229.    See,  also,  Strait  v. 
Strait,  3  McAr.  415. 
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residence  or  domicile.  For  these  purposes  he  must  have  a 
legal  residence.  The  law  will,  from  facts  and  circumstances, 
fix  a  legal  residence  for  him,  unless  he  voluntarily  fixes  it 
himself.  His  legal  residence  consists  of  fact  and  intention; 
both  must  concur;  and  when  his  legal  residence  is  onc« 
fixed,  it  requires  both  fact  and  intention  to  change  it.  As 
contradistinguished  from  his  legal  residence,  he  may  have 
an  actual  residence  in  another  state  or  country.  He  may 
abide  in  the  latter  without  surrendering  his  legal  residence 
in  the  former,  provided  he  so  intends.  His  legal  residence, 
for  the  purposes  above  indicated,  may  be  merely  ideal,  but 
his  actual  residence  must  be  substantive.  He  may  not  act- 
ually abide  at  his  legal  residence  at  all;  but  his  actual  resi- 
dence must  be  his  abiding  place.  .  .  .  According  to  these 
views,  we  think  that  the  residence  required  by  .  .  .  the 
code  means  that  of  an  actual  residence;  and  that  a  mere 
legal  residence  in  the  state,  Avith  an  actual  residence  out  of 
the  state,  is  not  sufficient  to  entitle  the  appellant  to  maintain 
his  action."'^  The  conclusion  reached  in  this  case  is  doubt- 
less correct,  since  the  statute  seems  to  imply  a  living  within 
the  state  for  one  year.  The  true  construction  of  such  a 
statute  probably  is,  that  the  plaintiff  must  establish  a  resi- 
dence within  the  state,  an  actual  domicile  cmimo  manendi^ 
and  then  must  have  actually  resided  in  the  state  the  required 
length  of  time,  thus  requiring  an  actual  and  a  legal  resi- 
dence. It  is  insisted,  however,  that  by  such  a  construction 
one  who  does  not  reside  at  his  domicile  would  have  no  rem- 
edy, and  that  the  intent  to  discriminate  against  such  a  per- 
son should  clearly  appear  in  the  terms  of  the  statute. 

The  opposite  view  is  taken  in  Kansas,  where  the  legal  resi- 
dence is  held  sufficient  where  the  statute  requires  that  "  the 
plaintiflf  in  an  action  for  divorce  must  have  been  an  dctual 
resident,  in  good  faith,  of  the  state  for  one  year  next  pre- 
ceding the  filing  of  the  petition,  and  a  resident  of  the  county 
in  which  the  action  is  brought  at  the  time  the  petition  is 

1  Tipton  V,  Tipton,  87  Ky.  243,  8  a  W.  440. 
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filed."  In  this  case  the  plaintiif  had  established  a  permanent 
home  in  Neosho  county,  where  he  practiced  law,  kept  his 
law  library  and  office  and  owned  and  possessed  real  and  per- 
sonal property.  About  five  years  before  he  commenced  his 
suit  for  divorce,  he  was  appointed  revenue  collector  for  the 
state  of  Kansas,  and  was  compelled  by  the  duties  of  said 
office  to  remain  in  Leavenworth  a  greater  portion  of  his 
time.  Here  he  boarded  at  public  houses,  and  at  one  time 
rented  a  furnished  house,  which  he  occupied  for  three 
months  with  his  wife  and  servants;  but  at  all  times  he  in- 
tended to  return  to  Neosho  county  when  his  term  of  office 
expired.  It  was  held  that  the  words  "  resident "  and  "  act- 
ual resident "  as  used  in  the  statute  contemplated  "  a  resi- 
dence and  an  actual  residence  with  substantially  the  same 
attributes  as  are  intended  when  the  word  '  domicile '  is  used," 
and  that  the  action  must  be  brought  where  the  domicile 
was,  although  the  actual  residence  was  elsewhere,* 

§  43.  Evidence  of  residence  should  be  free  from  suspi- 
cion.— When  the  plaintiff  has  left  friends,  relatives,  business 
investments  and  all  his  personal  and  real  property,  and  comes 
to  a  distant  tribunal  to  seek  divorce,  his  application  is  justly 
regarded  with  suspicion.  There  is  a  presumption,  based  upon 
the  usual  course  of  litigation,  that  one  who  has  a  valid  cause 
for  divorce  will  seek  a  dissolution  of  the  marriage  in  the 
€Oimty  where  he  has  resided,  where  the  defendant  may  bo 
served  with  summons  and  the  witnesses  are  convenient;  and 
if  he  seeks  relief  in  some  other  state,  the  just  inference  is 
that  he  has  something  to  suppress,  or  that  he  fears  a  suc- 
cessful defense  can  be  made.  This  inference  is  stronsrer 
when  the  cause  for  divorce  alleged  in  his  petition  does  not 
exist  in  the  state  of  his  former  domicile;  or,  if  such  cause 
did  exist  there,  that  it  required  a  greater  degree  of  proof  or 
a  longer  period  of  time.  There  is  a  strong  suspicion  that  he 
has  applied  for  divorce  elsewhere  because  he  could  not  ob- 
tain one  at  home.^  •  To  overcome  this  suspicion,  the  plaint- 

1  Garpenier  r.  Carpenter,  SO  Kan.       ^  Chase  v.  Chase,  72  Mass.  157. 

715. 
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iflPs  assertion  that  be  intends  to  reside  in  the  latter  state  is 
not  sufficient.  He  should  show  that  the  coiiditian,  of  his  af- 
fairs is  such  that  he  had  sonie  ordinary  and  reasanahle  mo- 
tive for  a  change  of  damicile}  In  a  recent  case  the  plaintiff 
was  the  only  son  of  a  Vermont  fanner  and  land-owner.  His 
parents  desired  him  to  live  with  them,  and  the  plaintiflTs 
conduct  showed  that  he  would  not  reside  elsewhere,  even  at 
the  urgent  request  of  his  wife.  He  had  always  been  a  farmer, 
and  had  no  other  trade  or  occupation.  After  a  difficulty  with 
his  wife  he  sent  her  away  and  went  to  Chicago,  where  a  di- 
vorce may  be  obtained  after  a  desertion  of  two  years,  while 
in  his  own  state  the  period  must  be  three  years.  He  found 
no  regular  employment  in  Chicago,  but  remained  with  a 
relative,  and  worked  a  part  of  the  time  for  his  board*  He 
could  give  no  reason  for  his  leaving  the  home  of  his  parents 
and  coming  to  Chicago.  His  suit  was  brought  soon  after 
the  cause  of  action  accrued.  "  The  conviction  was  forced 
upon  us,"  said  the  appellate  court,  "  from  a  consideration  of 
all  these  circumstances,  that  he  is  a  mere  sojourner  here  till 
his  divorce  might  be  obtained,"  and  the  bill  was  dismissed 
for  want  of  jurisdiction.  But  the  supreme  court  did  not 
concur  in  this  view  of  the  case.  On  this  point  it  was  said: 
"  While  there  are  various  circumstances  surroimding  the  case 
tending  to  awaken  a  strong  suspicion  that  his  residence  here 
was  merely  colorable ;  that  his  only  purpose  in  coming  to  the 
state  was  to  apply  to  one  of  our  courts  for  divorce,  and  that  he 
came  with  no  honafide  intention  of  establishing  a  residence 
in  this  state,  still  we  are  of  the  opinion  that  the  effect  of  the 
evidence  in  the  record  is  to  prove,  at  lesj&t  prima  fa^ie^  that 
for  one  year  prior  to  the  filing  of  the  present  bill  his  legal 
residence  was  in  Illinois.  He  came  to  this  state  a  little  more 
than  two  years  before  said  bill  was  filed,  as  he  swears,  with 
the  intention  of  becoming  a  resident,  and  that  such  has  been 
his  intention  ever  since.  It  is  true  that  during  that,  time, 
and  particularly  during  the  first  year  of  his  residence  here, 
he  was  absent  a  considerable  portion  of  the  time  on  visits  ta 

^See,  also,  Winship  v.  Winship,  16  N.  J.  Eq.  107. 
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his  former  home  in  Yermont ;  but  he  swears,  and  in  this  he 
does  not  seem  to  be  contradicted  by  any  other  witness,  that 
such  visits  were  all  for  temporary  purposes,  and  that  his 
residence  during  all  the  time  was  in  this  state.  The  place 
of  one's  legal  residence  is  very  largely  a  matter  of  intention, 
and  the  positive  testimony  of  complainant  as  to  the  inten- 
tion with  which  he  came  to  this  state  and  has  resided  here 
is  not  overcome  by  circumstances  which  give  rise  to  mere 
suspicions  that  his  testimony  in  this  respect  is  false,  but  pre- 
sent no  tangible  facts  upon  which  that  conclusion  can  rest."  * 

The  decision  of  the  appellate  court  would  seem  to  be  cor- 
rect ;  for  where  a  party's  acts  and  declarations  are  conflict- 
ing, his  acts  are  the  best  evidence  of  his  intention.* 

The  party's  testimony  as  to  his  intention,  if  not  contra- 
dicted, may  be  prima  facte  proof  of  a  legal  residence,  but  if 
the  circumstances  are  suspicious  and  his  actions  do  not  dis- 
close a  pursuance  of  the  intention,  the  action  should  be  dis- 
missed for  lack  of  jurisdiction ;  for  both  the  cause  for  divorce 
and  the  jurisdictional  facts  must  be  established  by  the  plaint- 
iff, in  an  action  for  divorce,  not  only  hj prima  facie  proof, 
but  by  full  and  satisfactory  evidence.' 

The  English  courts  have  taken  the  same  view  of  the  law 
of  domicile,  for  it  is  there  held  that  the  onita  of  proving  an 
intention  to  abandon  the  domicUe  of  origin  lies  on  those  who 

1  Albee  v,  Albee,  141  IlL  550,  31  the  testimony  of  other  witnesses 
N.  K  153.  The  decision  of  this  case  who  had  but  little  opportunity  of 
may  have  been  influenced  by  the  knowing  her  residence,  and  who 
fact  that  the  wife  appeared  and  a  testify  several  years  after  the  de- 
trial  was  h^  upon  the  merits  of  cree  was  rendered.  Whittaker  v, 
the  case,  and  the  plaintiff's  testi-  Wliittaker  (III.),  37  N.  E.  1017.  See, 
mony  as  to  residence  was  not  con-  also,  MaxweU  t?.  Maxwell,  53  Ind. 
tradicted.  363.  The  law  of  Scotland  in  regard 

2  Firth  r.  Firth,  50  N.  J.  Eq.  137,  to  domicile  is  substantially  as 
24  A.  916.  stated  in  this  section.  See  Redding 

5  Where  the  testimony  as  to  her  v.  Redding,  15  Scotch  Ses.  Cas.  (4th 

residence  in  the  state  is  corrobo-  Ser.)  1103;  CarsweU  v,  Carswell,  8 

rated  by  a  witness  with  whom  she  id.  901 ;  Stavert  v,  Stavert,  9  id. 

boarded,  such  evidence  wiU  be  suf-  519;  Steel  v.  Steel,  15  id.  896. 
ficient  although  contradicted  by 
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assert  it.  If  it  does  not  appear  that  the  plaintiff  has  formed 
a  fixed  intention  to  remain  in  the  locality  to  which  he  has 
emigrated,  the  fact  of  domicile  is  not  established,  and  a  decree 
so  obtained  is  void  and  subject  to  collateral  attack.^ 

§  44.  Motives  immaterial  if  the  party  resolyes  to  re- 
main.—  If  a  party  has  established  a  permanent  home  in  a 
state,  and  intends  to  remain  there  indefinitely,  the  motive 
which  induced  the  party  to  make  the  change  is  immaterial.^ 

The  fact  that  the  liberal  divorce  law  of  the  state  was  the 
inducement,  or  one  of  the  inducements,  which  led  the  party 
to  change  his  domicile  does  not  preclude  him  from  the  rights 
of  an  inhabitant  of  the  state  if  he  intends  to  remain  and 
does  not  intend  to  procure  a  divorce  and  return  again.'  It 
is  only  where  it  appears  that  the  plaintiff  came  into  the  state 
intending  to  remain  long  enough  to  procure  the  divorce  and 
then  return  that  the  court  is  justified  in  dismissing  the  peti- 
tion for  lack  of  jurisdiction,  because  the  plaintiff  is  not  a 
hoTiafide  resident  of  the  state.  In  a  Michigan  case  the  com- 
plainant testified  that  he  thought  of  making  his  home  in  the 
west,  and  selected  Michigan  because  he  could  obtain  a  divorce 
there  for  desertion,  which  was  not  a  cause  for  divorce  in 
;N"ow  York.  The  coui*t  was  of  the  opinion  that  he  was  a 
resident  in  good  faith.   "If  so,  it  is  entirely  immalerial  what 

1  Briggs  V.  Briggs,  5  P.  D.  163.  ground  of  adultery  and  desertion. 

The  facts  in  this  case  were  tliat  It  was  held  that  the  husband  had 

tlie  husband  married  in  England,  not  acquired  a  domicile  in  Kansas, 

but  failed  in  business  and  removed  that  the  divorce  was  void,  and  the 

to  Kansas  to  avoid  his  creditors,  wife  was  entitled  to  a  divorce  for 

He  wrote  to  his  wife  that  if  she  bigamy   coupled    with    adultery, 

would  bring  her  means  to  liim  he  There  is  nothing  in  this  case  which 

would  soon  "  be  a  rich  man  and  re-  conflicts  with  our  law  of  domicile, 

turn  to  England,  and  enjoy  his  and  and  if  the  same  facts  had  been  pre- 

her  declining  years  in  peace  and  sen  ted  to  the  Kansas  court  the  di- 

plenty,"  and  that  he  was  "  build-  vorce  would  not  have  been  granted, 

ing  up  aU  my  hopes  on  being  able  ^xiobertson  v.  Cease,  97  U.  S.  646; 

to  return  to  England  in  four  or  Young  v,  Pollak,  85  Ala.  439;  Shel- 

iive  years."  He  obtained  a  divorce  ton  v.  Tiffin,  6  How.  (U.  S.)  163. 

on  the  ground  of  desertion  and  ^Fosdlck  v,  Fosdibk,  15  R  L  130, 

married  in  Kansas.    The  wife  sued  23  A.  140. 
for  divorce   in   England   oh   the 
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motives  influenced  him  in  coming  here.  And,  certainly,  the 
fact  that  he  moved  here  because  he  was  suited  with  our 
laws,  or  wished  to  receive  the  benefit  of  them,  should  not  be 
used  against  him  to  debar  him  of  his  rights  under  those 
laws.  .  .  .  He  is  entitled  to  the  equal  benefit  and  privi- 
lege of  the  laws  with  those  who  were  bom  here,  or  removed 
here  without  thought  or  understanding  of  our  laws.  .  .  . 
If  he  did  not  falsely  assume  to  become  a  resident  in  order  to 
get  a  divorce,  with  the  intent  of  leaving  the  state  after  his 
purpose  was  accomplished,  the  reasons  why  he  came  here  can 
have  no  bearing  upon  his  rights  as  a  citizen  of  this  state."  ^ 
§  45.  Obtaining  divorce  with  intent  to  return. —  Since 
divorce  laws  are  intended  for  citizens  of  the  state  and  not 
for  others,  divorces  are  refused  to  those  who  come  into  the 
state  for  the-  purpose  of  procuring  a  divorce  intending  to 
return.*  Although  the  court  may  render  a  decree  without 
discovering  that  the  plaintiff  came  into  the  state  for  the 
sole  purpose  of  obtaining  a  divorce,  the  decree  is  void,  and 
the  fraud  and  lack  of  jurisdiction  may  be  shown  in  a  col- 
lateral proceeding.'  To  protect  innocent  parties  it  was 
thought  necessary  in  Massachusetts  to  declare  by  statute 
that  such  divorces  were  void  and  would  have  no  force  or 
effect  in  the  state  where  the  parties  resided.*  It  is  said  that 
statutes  requiring  residence  should  have  a  strict  construction 

1  Oolbum  V.  Colbum,  70  Mich.    v.  Beauchamp,  74  la.  92.    Such  de- 
647.  cree    may  be  vacated  for  fraud. 


2Lieth  V,  Licth,  39  N.  H.  20 
Jackson  v.  Jackson,  1  Johns.  424 
Hanover  v.  Turner,  14  Mass.  227 


See  ^  1052. 
*Lyon    V.  Lyon,  68    Mass.  869 

Shannon  v.  Shannon,  4  AUen,  134 
Hinds  V.  Hinds,  1  la.  36;  Dutcher    Smith    v.    Smith,    13    Gray,    209 
17.  Dutcher,  39  Wis.  651;   Way  v.    Gregory  v.   Gregory,  76  Me.  535 
Way,  64   111.    406;    Whitcomb   v.    Chase  r.  Chase,  6  Gray,  157;  Sewall 
Whitcomb,  46  la.  437;    Smith  v.    v.  Sewall,  122  Mass.  156;  Burlen  v. 
Smith,  4  Greene  (la.),  266;  Brown  r.    Shannon,  115  Mass.  438;  Hardy  r. 
Brown,  14  N.  J.  Eq.  78;  affirmed,  15    Smith,  136  Mass.  328.    Such  legis- 
^.  J.  Eq.  496;  Shaw  v.  Gould,  3  H.    lation  is  no  longer  necessary,  be- 
L.  Cas.  55;  Dolphin  v.  Robbins,  7    cause  it  is  now  well  established 
H  L.  Cas.  390.  that  such  decrees  are  subject  to 

'  Reed  v.  Reed,  52  Mich.  117;  Neff    collateral  attack  in  any  state. 
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in  order  to  discourage  parties  from  leaving  the  place  Avliere 
the  caases  for  divorce  occurred  and  where  the  witnesses  re- 
side, and  prevent  them  from  troubling  courts  of  other  states 
with  their  marital  infelicities.^ 

§  46.  The  wife  may  have  a  separate  domieile  after  her 
husband's  delictum. —  The  domicile  of  the  husband  is  also 
the  domicile  of  the  wife.  This  is  not  a  mere  legal  fiction, 
but  a  rule  of  law ;  a  logical  conclusion  from  the  legal  identity 
of  the  husband  and  wife,  and  also  from  the  legal  duty  of  the 
wife  to  dwell  with  her  husband  wherever  he  may  choose  to 
reside,  so  long  as  he  is  not  guilty  of  an  offense  which  is  a 
cause  for  separation  or  divorce.  So  long  as  he  is  innocent 
of  such  offense  she  cannot  acquire  a  separate  domicile.'  But 
when  the  husband  commits  such  an  offense,  the  law  per- 
mits her  to  have  a  separate  residence  and  permits  her  to  sue 
for  divorce.  It  therefore  follows  that  she  can  have  a  sep- 
arate domicile,  giving  the  courts  jurisdiction  over  her  stcUtis 
and  the  power  to  grant  a  separation  or  to  dissolve  the  mar- 
riage.' 

iHitchins  v.  Hitchins,  41  HI.  Ap.  407;  Hyman  r.  Schlenker,  44  La. 

82;  Albee  r.  Albee,  141  III.  550,  31  An.  108;  Lazovert  v,  Lazovert,  14 

N.  E.  153.     An  intent  to  return  HI.  Ap.  653;  Harrison  v,  Harrison, 

will   be    inferred  where   a  party  19  Ala.  499;  Hanberry  v,  Hanberry, 

leaves  his  permanent  home  to  ob-  29  Ala.  719;  Turner  v.  Turner,  44 

tain  divorce  and  returns  as  soon  as  Ala.  437;   Gilmore  v.  Gihnore,  33 

he  obtains  a  decree,  although  it  Ga,  685;  Smith  r.  Smith,  4  Mackey. 

appears  that  during  his  absence  he  255;  Brett  v.  Brett,  8  Met.  (Ky.) 

purchased  a  hotel  and  candy  store  2iiS\  Harding  v.  Alden,  9  Me.  140; 

and  was  temporarily  engaged  in  Harteau  v.  Uarteau,  14  Pick.  181; 

business.     Com.  v.  Kendall  (Mass.),  Richards  v.  Ricliards,  19  Mackey, 

38  N.  E.  504.  431 ;  Smith  v.  Morehead,  6  Jones' 

■-' Suter  r.  Suter  (Miss.\  16  So.  673.  Eq.    (N.     C.)    360;    Arrington    r. 

3  Cheever  t?.  Wilson,  76  U.  S.  108-  Arrington,  112  N.  C.  491,  9  &  E. 

124;  Hunt  v.  Hunt,  72  N.  Y.  217-  200;   HoUister  v.  Hollister,  6  Pa 

243.     (See    dissenting    opinion  in  St.  449;  Hare  u  Hare,  10  Tex.  355; 

0*Dea  V,  O'Dea,  101  N.  Y.  23.)  Bow-  Jones  r.  Jones,  60  Tex.  451;  Fickle 

man  v.  Bowman,  24  IlL  Ap.  165:  v.   Fickle,  5  Yerg.  203:   Shafer  v. 

Smith  V.  Smith,  43  La.  An.  1140,  BushneU,   24   "Wis.    372;    Cook   tt 

10  So.  248;  Shanks  v.  Dupont.  28  Cook,  56  Wis.  195;  Burtis  v.  Bur- 

U.  S.  242;  Tolen  r.  Tolen,  2  Blackf.  tis,  161  Mass.  508.    This  is  denied 
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"  It  is  a  familiar  and  well-recognized  rule  of  law  that  mar- 
riage creates  a  unity  of  the  parties  which  gives  them  one 
domicile;  and,  as  the  husband  has  the  authority  to  deter- 
mine where  that  domicile  shall  be,  the  wife's  domicile,  as  a 
consequence,  follows  that  of  her  husband.  This  rule,  though 
artificial  and  founded  on  the  theoretic  identity  of  the  person 
and  interests  of  the  wife,  is  doubtless  of  the  highest  impor- 
tance to  society,  in  that  upon  it  rests  to  a  great  degree  the 
unity  and  integrity  of  families  and  homes.  But  while  it 
should  therefore  be  jealously  adhered  to  and  enforced  wher- 
ever it  applies,  we  are  fuUy  authorized  by  both  reason  and 
authority  in  applying  to  it  the  maxim  that  where  the  reason 
of  a  rule  ceases,  the  rule  itself  ceases.  Whenever  the  law 
permits  the  wife  to  bring  suit  against  the  husband  for  di- 
vorce, it  ceases  to  regard  the  theoretic  or  ideal  unity  of  their 
persons  and  interests,  but  recognizes  the  wife  as  having  a 
separate  existence  and  separate  interests  and  rights,  and  ac- 
cords to  her  the  remedies  appropriate  to  the  situation  in 
which  she  is  placed."  ^ 

"  The  unity  of  person  created  by  the  marriage  is  a  legal 
fiction,  to  be  followed  for  all  useful  purposes,  and  not  to  be 
used  to  destroy  the  right  of  either,  or  contrary  to  principles 
of  natural  justice,  in  proceedings  which  from  their  nature 
make  them  opposite  parties.  It  required  their  mutual  con- 
sent to  establish  the  relation  from  which  that  unity  arises, 
and  the  same  law  of  right  demands  them  to  be  viewed  in 

in  England.    See  Deck  v.  Deck,  2  iamsport  v.  Eld  red,    84    Pa.    429; 

Swab.  &  T.  90;  Niboyet  v.  Niboyet,  Williams  v.  Dormer,  6  Eng.  Law  & 

4  P.  D,  1,  reversing    Niboyet   v,  Eq.  598;  Dolphin  v.  Robbins,  7  H. 

Niboyet,    3    P.  D.   52;    Briggs   v.  L.  Gas.  390.    A  deserted  wife  may 

Briggs,  5  P.  D.  163;  Le  Suer  v,  Le  establish  a  domicile  in  a  state  other 

Suer,  1  P.  D.  139;  Id.,  2  P.  D.  79;  than  that  of  her  husband's  domi- 

Yelverton  v.  Yelverton,  1  Swab.  &  eile.    White  v.  White  (R.  L),  27  A. 

T.  574.    For  law  of  Scotland  see  506;  MofTatt  v.  Moffatt,  5  Cal.  281. 

leading  case  of  Jack  v.  Jack,  24  The  wife  may  leave  her  husband 

Scotch  Sess.  Cas.  (2d  Ser.)  467.    A  in  a  foreign  country  and  acquire  a 

decree  a  mensa  gives  the  wife  a  domicile  here.    Shreck  v.  Shreck, 

separate  domicile.    Barber  v.  Bar-  32  Tex.  579. 

ber,  21  How.  (U.  S.)  582;  Bennett  v,  i  Derby  v,  Derby,  14  IlL  Ap.  645. 
Bennett,  Deady  (U.  S.),  299;  Will- 
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their  separate  natural  condition  when  either  proceeds  against 
the  other  to  destroy  this  relation.  It  is  the  necessary  effect 
of  their  being  opposite  parties  to  the  same  proceeding.  Upon 
the  dissolution  of  the  marriage,  therefore,  each  has  a  right 
to  be  heard  as  a  natural  person."  * 

This  doctrine  was  directly  approved  by  the  supreme  court 
of  the  United  States  in  sustaining  the  validity  of  a  decree  of 
divorce  obtained  by  the  wife  in  Indiana  while  her  husband  re- 
sided in  another  state.  "  It  is  insisted,"  said  the  court, "  that 
Oheever  never  resided  in  Indiana ;  that  the  domicile  of  the 
husband  is  the  wife's,  and  she  cannot  have  a  different  one 
from  his.  The  converse  of  the  latter  proposition  is  so  well 
settled  that  it  would  be  idle  to  discuss  it.  The  rule  is  that 
she  may  acquire  a  domicile  whenever  it  is  necessary  and 
proper  that  she  should  do  so.  The  right  springs  from  the 
necessity  for  its  existence,  and  endures  so  long  as  the  neces- 
sity continues.  The  proceeding  for  divorce  niay  be  instituted 
where  the  wife  has  her  domicile." ' 

A  leading  case  in  Ehode  Island  furnishes  a  good  illustra- 
tion of  this  doctrine.  An  Englishman  married  a  native  of 
Ehode  Island,  the  marriage  being  solemnized  in  New  York. 
He  deserted  her  in  Massachusetts,  and  she  returned  to  her 
native  state  and  applied  for  divorce.  It  was  held  that  she 
was  entitled  to  a  divorce  for  desertion,  although  the  hus- 
band had  never  resided  in  the  state  and  the  marriage  and 
the  desertion  occurred  elsewhere.  It  was  said  that  "  Al- 
though, as  a  general  doctrine,  the  domicile  of  the  husband 
is  by  law  that  of  the  wife,  yet  when  he  commits  an  of- 
fense, or  is  guilty  of  such  a  dereliction  of  duty  in  the  rela- 
tion, as  entitles  her  to  have  it  either  partially  or  totally 
dissolved,  she  not  only  may,  but  must,  to  avoid  condonation,, 
establish  a  separate  domicile  of  her  own.  This  she  may  es- 
tablish —  nay,  when  deserted  or  compelled  to  leave  her  hus- 
band, necessity  frequently  compels  her  to  establish  —  in  a 
different  judicial  or  state  jurisdiction  than  that  of  her  hus- 

1  Colvin  V,  Reed,  55  Pa.  375.  2  Cheever  v.  Wilson,  76  XJ.  a  (!► 

Wall)  loa 
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band,  according  to  the  residence  of  her  family  or  friends. 
Under  such  circumstances  she  gains,  and  is  entitled  to  gain, 
for  the  purposes  of  jurisdiction,  a  domicile  of  her  own."  ^  In 
an  early  case  the  husband  and  wife  left  Massachusetts  to  go 
to  Colorado.  At  Philadelphia,  in  consequence  of  his  cruelty, 
she  abandoned  him  and  returned  to  their  former  home  in 
Massachusetts,  but  the  husband  never  returned  to  the  state. 
It  was  held  that  "  After  the  delictum  was  conmiitted  by 
the  husband  which  caused  the  wife  to  separate  herseK  from 
him  and  justified  her  in  doing  so,  no  subsequently  acquired 
domicile  of  his  could  draw  after  it  hers,  and  change  it  so  as 
to  deprive  the  courts  of  Massachusetts  of  their  jurisdiction 
to  grant  a  divorce  for  an  offense  committed  while  the  domi- 
cile of  both  remained  in  this  conmionwealth."  ^ 

§  47.  Domicile  of  wife  who  has  deserted  her  husband 
without  justification. —  In  nearly  all  of  the  states  the  hus- 
band may  obtain  a  divorce  against  a  non-resident  wife. 
This  is  not  upon  the  theory  that  her  domicile  follows  his,  but 
upon  the  right  granted  by  statute  to  obtain  a  divorce  against 
a  party  out  of  the  state.  Of  course  in  such  case  he  must 
prove  a  cause  for  divorce;  and  if  it  appears  that  the  wife's 
absence  is  not  wilful,  the  husband  cannot  obtain  a  di- 
vorce for  desertion.'  In  New  York,  where  an  action  for 
separation  can  only  be  maintained  when  both  parties  are 
residents  of  the  state,  it  is  held  that  the  domicile  of  the 
wife  does  not  follow  that  of  the  husband,  so  that  he  may 
maintain  the  action  when  she  resides  elsewhere.  The  legal 
fiction  of  one  domicile  ceases  when  the  husband  sues  for  di- 
vorce.*   A  husband  cannot  obtain  a  decree  of  separation  on 

1  Diston  V.  Diston,  4  R.  L  87  (1856).  less  she  is  emancipated.    Blumen- 

See  similar  case,  Perzell  v.  PerzeU,  thai  v.  Tannenbolz,  81  N.  J.  Eq.  194 

91  Ky.  634, 15  S.  W.  658.  » Newcomb  v.  Newcomb,  18  Bush, 

>  Shaw  V,  Shaw,  98  Mass.  158.  544;  Champon  u  Champon,  40  L<a. 

A  minor  does  not  acquire  a  sep-  An.  28,  3  Sa  897. 

arate  domicile  where  she  claims  ^  Mellen  v,  MeUen,  10  Ab.  N.  C. 

the  marriage  is  void  and  where  831;   Hewes  v.  Hewes,  16  N.  Y. 

neither  of  the  parties  have  resided  Supp.  119;  Ramsden  v,  Ramsden, 

in  the  state.    In    such  case   her  28  Hun,  281. 
domicile  is  with  her  parents  un- 
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the  ground  of  abandonment  where  his  wife  refuses  to  fol- 
low him  to  New  York  and  continues  to  reside  in  Pennsyl- 
vania, because  his  wife  is  not  a  resident  within  the  meaning 
of  the  statute.^  But  if  the  domicile  of  the  husband  is  that 
of  the  wife  until  his  delictum  excuses  her  from  residing  with 
him,  it  is  a  just  and  logical  conclusion  that  her  delictum 
will  not  justify  her  in  a  separate  residence,  or  by  legal  con- 
struction give  her  a  separate  domicile.  It  is  difficult  to  as- 
sign any  good  reason  why  a  guilty  wife  should  be  permitted 
to  avoid  a  dissolution  of  the  marriage  by  setting  up  her 
own  wrong  to  deprive  the  court  of  jurisdiction.  In  such 
case,  therefore,  the  domicile  of  the  guilty  wife  follows  that 
of  her  husband,  and  it  may  be  said  that  both  reside  in  the 
state  where  he  has  a  domicile.* 

§  48.  Non-resident  party  as  plaintiff. —  Generally,  a  de- 
fendant may  be  sued  in  the  state  and  county  where  he 
resides.  This  should  be  true  in  actions  for  divorce,  in  order 
that  the  merits  of  the  case  may  be  tried  with  both  parties 
present  and  all  their  rights  adjusted  in  one  suit.  Otherwise 
the  suit  must  often  be  ex  parte  and  without  actual  notice. 
Some  of  the  earlier  cases  })ermitted  the  non-resident  wife  to 
obtain  a  divorce  in  the  court  of  the  husband's  domicile,  on 
the  theory  that  his  domicile  must  be  hers  also.'  But  under 
modem  statutes  requiring  the  plaintiff  to  be  a  resident  of 
the  state,  it  is  held  that  the  wife  must  be  an  actual  resident, 
and  the  statute  is  not  satisfied  with  the  constructive  domi- 
cile of  the  wife,  based  upon  the  fiction  that  the  wife's  domi- 
cile follows  the  husband's.*    The  terms  of  the  statute  require 


1  Toosey  v.  Toosey,  14  Daly,  537, 
3  N.  Y.  Supp.  951. 

2  Loker  v,  Gerald,  157  Mass.  42, 
31  N.  R  709;  Garner  v.  Gamer,  56 
Md.  127;  Warrender  V.  Warrender, 
2  CL  &  F.  488;  Larquie  v.  His  Wife, 
40  La.  An.  457. 

3  Davis  V.  Davis,  30  111.  180;  Ka- 
shaw  V.  Kasha w,  3  Cal.  312 ;  Hand- 
berry  r.  Handberry,  29  Ala.  719; 


Thompson  v,  S.,  28  Ala.  12;  Harri- 
son v.  Harrison,  2(T  Ala.  629;  Ash- 
bough  V.  Ashbough,  17  111.  476; 
Hasten  v,  Masten,  15  N.  H.  159. 

*Pate  u  Pate,  6  Mo.  Ap.  49; 
Kruse  v.  Kruse,  25  Ma  68;  Yates 
V.  Yates,  13  N.  J.  Eq.  280;  Jenness 
V.  Jenness,  24  Ind.  355;  Wood  v. 
Wood,  54  Ark.  172,  15  S.  W.  459. 
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the  wife  to  be  an  actual  resident.  "  If  it  had  been  the  inten- 
tion of  the  statute  that  a  wife,  suing  a  resident  husband  for 
divorce,  need  not  be  herself  a  resident,  we  take  it  that  the 
statute  would  in  some  way  have  indicated  such  intention, 
now  literally  excluded  by  the  language  used."  ^  And  where 
the  question  is  not  influenced  by  statute,  the  wife  cannot 
maintain  the  action  in  the  court  of  her  husband's  domicile 
because  his  delictum  created  two  domiciles,  and  she  must  sue 
in  the  court  of  her  own  domicile.^  It  is  held,  however,  that 
if  the  husband  applies  for  a  divorce  in  the  state  where  he  re- 
sides, the  non-resident  wife  may  obtain  a  divorce  on  her 
cross-bill.' 

Where  the  plaintiff  is  a  resident  of  the  state,  the  court  ac- 
ffuires  jurisdiction  of  the  subject-matter  when  the  petition 
is  filed  and  the  defendant  appears.  The  cross-bill  filed  by 
defendant  is  in  the  nature  of  a  defense  to  the  original  bill. 
In  such  case  the  familiar  principle  of  equity  is  applied, 
"  that  a  court  of  equity  having  acquired  jurisdiction  of  the 
parties  and  of  the  subject-matter  of  the  suit  will  retain  and 
exercise  such  jurisdiction  until  the  equities  of  all  the  parties 
are  meted  out  to  them."  * 

1  Dutcher  v.  Dutcher,  39  Wis.  651.  mitfed  tpithin  thU  state  or  whilst 

2  Schonwald  v.  Schonwald,  2  one  or  both  of  thb  parties  resided 
Jones'  Eq.  (N.  C.)  367;  Hopkins  v,  in  this  state."  This  opinion  was 
Hopkins,  35  N.  H.  474.  disapproved  in  Rhode  Island,  where 

3  Jenness  v,  Jenness,  24  Ind.  355.    the  statute  provides  that  "the  court 
*  Sterl   V,  Sterl,  2  IlL  Ap.  223.    shall  not  have  jurisdiction  over  a 

The  value  of  this  opinion  is  ques-  petition  for  divorce  unless  the  pe- 

tioned   because   the   non-resident  titioner  shall,  at  the  time  of  pre- 

wife  alleged  in  her  cross-bill  the  ferring  such  petition,  have  been  a 

adultery  of  her  husband,  committed  domiciled  inhabitant  of  the  state, 

in  Illinois,  and  the  statute  does  and  have  resided  therein  for  a  year 

not  proscribe  such  cases,  as  it  pro-  next  before    preferring  the  peti- 

vides  that  "  No  person  shall  be  en-  tion."    Valk  v.  Valk,  —  R  L  — , 

titled  to  a  divorce,  in  pursuance  of  29  A.  499.    This  decision  is  clearly 

the  provisions  of  this  act,  who  has  wrong,  and  in  violation  of  the  prin- 

not  resided  in  this  state  one  whole  ciple  of  equity  above  stated.    THe 

year  next  before  filing  his  or  her  reasoning  in  Sterl  v.  Sterl,  supra, 

bill  or  petition,  unless  the  offense  is  correct  although  it  may  be  cfwv 

or  injury  complained  of  was  comr  turn.    Such  reasoning  is  approved 


92  DOMICILE.  [§  48. 

It  is  to  be  regretted  that  our  statute  requires  the plaitiirf 
to  be  a  resident  of  the  state  instead  of  permitting  the  suit 
where  one  of  the  parties  is  a  resident.  No  rule  of  law  for- 
bids a  non-resident  wife  obtaining  a  decree  of  divorce  in  the 
state  where  her  husband  resides,  Avhere  he  has  committed 
the  offense  and  the  witnesses  reside,  and  where  her  decree 
of  alimony  will  be  effectual.  On  the  contrary,  every  con- 
sideration of  public  policy  would  seem  to  encourage  the 
wife  in  bringing  the  suit  Avhere  a  defense  could  be  inter- 
posed, and  a  fair  trial  be  had  upon  the  merits  of  the  case^ 
and  all  the  property  rights  of  the  parties  could  be  finally 
adjusted,  and  the  custody  of  the  children  provided  for. 
Such  proceeding  would  not  be  anomalous,  but  in  conformity 
to  the  general  principles  of  our  law  which  require  the  plaint- 
iff in  many  instances  to  commence  his  suit  in  the  jurisdiction 
where  the  defendant  resides.  Under  our  ]>resent  statutes 
the  non-resident  wife  may  obtain  an  ear  parte  divorce,  but 
such  divorce  is  unstable  and  liable  to  be  set  aside  in  some 
states  because  the  defendant  has  no  actual  notice.  In  such 
suit  no  property  rights  can  be  adjusted,  and  the  decree  may 
prevent  her  from  recovering  alimony  in  the  state  where  the 
husband  resides,  so  that  she  is  at  present  without  an  ade- 
quate remedy.  In  some  states  the  ex  parte  decree  will  not 
bar  her  from  recovering  alimony  in  the  state  where  she  re- 
sides.^ So  that  she  may  obtxiin  the  desired  relief  in  two 
suits.  But  the  best  course  is  to  permit  either  party,  by  ex- 
press legislation,  to  bring  the  action  if  one  of  the  parties 
resides  within  the  state.- 

in  Ferry  v.  Ferry,  —  Wash.  — ,  37  the  husband  resides  although  she 

P.  431.  is  a  non-resident    Tolman  v.  Tol- 

1  Cook  r.  Cook,  56  Wis.  195.  man,  1  App.  Dist  CoL  299;  MiUer 

2The  wife  may  obtain  alimony  v.  MiUer,  33  Fla.  453,  15  Sa  222; 

without  divorce  in  the  state  where  Keerl  v.  Keerl^  34  Md.  21. 
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§  60.  In  general. —  Desertion  is  the  most  coiumon  cause 
for  divorce  in  America.  Of  the  three  hundred  twenty-eight 
thousand  seven  hundred  and  sixteen  divorces  granted  be- 
tween the  years  1866  to  1886,  more  than  one-third  were  on 
the  ground  of  desertion.*  This  is  true,  because  where  there 
are  several  causes  for  divorce  the  practitioner  usually  selects 
this  one  as  the  ground  for  the  application  for  divorce,  as 
desertion  is  not  diflScult  to  prove  and  the  decree  does  not 
tend  to  stigmatize  the  defendant.  And  this  is  the  wisest 
course  for  both  the  parties  and  the  general  public.  A  de- 
cree of  divorce  for  adultery  wiU  tend  to  prevent  a  reconcilia- 
tion of  the  parties  and  leaves  a  most  undesirable  record  for 
the  parties  and  their  children.  If  one  party  is  impotent, 
the  public  exposure  of  the  facts  and  the  introduction  of  in- 
delicate evidence  in  our  courts  may  be  avoided  by  alleging 
desertion  when  the  time  is  ripe  for  it  and  property  rights 
are  not  involved. 

1  According  to  the  Divorce  Statistics  of  1889,  the  number  of  divorces 
granted  for  each  cause  was  as  follows: 


Tohtwband. 
TV>  wife 


Adultery. 

88,184 


Cruelty. 

6,122 
4k,473 


Desertion. 

61,485 
75,191 


Drunkenness, 

1,494 
13,432 


Neglect    to 
provide. 

7,066 


Other  causes* 
•j  60,938 
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The  absolute  divorce  for  desertion  is  the  only  suitable 
legal  remedy  that  the  law  can  afford  under  the  circum- 
stances. The  law  cannot  compel  the  parties  to  reunite 
and  cohabit.  The  injured  party  is  unable  to  effect  a  recon- 
ciliation >\dth  the  deserter,  whose  residence  is  generally  un- 
known. While  the  parties  are  living  in  hopeless  separation 
the  marriage  exists  only  in  legal  fiction.  It  is  a  question 
of  public  policy  whether  this  fiction  shall  be  continued  under 
such  circumstances,  or  whether  the  legal  status  of  the  par- 
ties shall  be  changed  and  the  marriage  dissolved.  Desertion 
is  a  cause  for  divorce  in  nearly  all  the  states. 

§61.  Desertion  defined. —  Desertion  as  a  cause  for  di- 
vorce is  the  wilful  cessation  of  the  marital  relation  without 
justifiable  cause,  or  an  unjustifiable  refusal  to  renew  the 
marital  relation.  It  is  a  ceasing  to  live  together  as  husband 
and  wife.  A  desertion  occurs  where  one  party  leaves  the 
home  with  the  intention  to  not  return ;  or  it  may  occur 
where  one  party  refuses  to  perform  the  duties  of  a  husband 
and  wife  and  thus  causes  a  separation.  The  deserter  is  the 
one  who  causes  the  separation,  and  not  the  party  who  leaves 
the  home.    The  elements  of  desertion  are — 

1.  The  cessation  of  the  marital  relation. 

2.  The  intent  to  desert. 

3.  The  continuance  of  the  desertion  during  the  statutory 
period. 

4.  The  absence  of  consent  or  misconduct  of  the  deserted 
party.^ 

1  Mr.  Bishop  defines  desertion  as  been  approved  in  the    foUowing 

follows:  "In  the  nature  of  matri-  cases:  Sisemore  v.  Sisemore,  17  Or. 

mony,  and  in  harmony  with  our  542,  21  P.  820;  AUdre  v.  Alkire,  33 

estabUshed  principles  of  jurispru-  W.  Va.  517, 11  S.  K  11;  Martin  r. 

dence,  desertion  as  a  matrimonial  Martin,  83  W.  Va.  695,  11  S.  R  12; 

offense  is  the  voluntary  separation  Browne  on  Divorce,  p.  142. 
of  one  of  the  married  parties  from       The  term  desertion  as  used  in  the 

the  other,  or  the  voluntary  refusal  English  Divorce  Act  is  defined  by 

to  renew  a  suspended  cohabitation.  Sir  C.  Cress  well  as  follows:  "  With- 

without  justification  either  in  the  out  attempting  to  lay  down  a  pre- 

consent  or  the  wrongful  conduct  cise  definition  of  desertion,  I  think 

of  the  other.*'    This  definition  has  it  undoubtedly  must  mean  a  wil- 
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§  53.  Abandonment. —  The  unjustifiable,  and  therefore 
unlawful,  absence  of  -one  of  the  parties  is,  in  divorce  law, 
usually  called  desertion,  and  this  term  is  to  be  preferred  to 
abandonment.  Desertion  implies  a  wrongful  act  and  a  neg- 
lect of  duty.  Abandonment  does  not  imply  an  unlawful 
act.  For  example,  one  may  abandon  an  evil  habit  or  an 
erroneous  opinion.  It  would  be  a  correct  statement  of  the 
law  to  say  that  a  wife  may  abandon  her  husband  when  he 
has  been  guilty  of  intolerable  cruelty.  A  separation  under 
such  circumstances  would  be  abandonment  on  her  part  and 
not  desertion.  It  would  seem  that  the  statutory  term  "  aban- 
donment "  should  be  coupled  with  the  words  "  without  reason- 
able cause  or  excuse,  or  consent  of  the  other."  But  the  courts 
have  held  that  the  terms  "  abandonment "  and  "  desertion  " 
are  equivalent.^ 

§53.  Cohabitation. — The  term  "cohabitation"  is  some- 
times used  as  an  equivalent  for  matrimonial  intercourse.  As 
applied  to  husband  and  wife,  this  meaning  may  often  be  im- 
plied from  the  context,  for  the  law  presumes  sexual  inter- 
course where  the  husband  and  wife  cohabit.  The  word  im- 
plies nothing  more  than  a  living  together,  and  may  be  used 
w^ith  reference  to  married  and  unmarried  persons  and  persons 
of  opposite  sex.  Cohabitation  has  been  defined  as  "  living  in 
one  house,  a  boarding  and  tabling  together ;" '  or  "  to  dwell 
v^ith  some  one,  not  merely  to  visit  or  see  them."  •  A  man 
may  "  cohabit  wnth  more  than  one  woman,"  within  the  mean- 
ing of  this  term,  when  he  "lives  in  the  same  house  with 
them  and  eats  at  the  same  table  with  each  of  them  a  portion 
of  his  time,  although  he  may  not  occupy  the  same  bed  or 
sleep  in  the  same  room  with  either  of  them,  or  actually  have 
sexual  intercouree  with  either  of  them."  * 

fill  absenting  of  himself,  by  the  2  Ohio  v.  Connoway,  Tappen  (O.), 

husband;  and  that  such  absence  90. 

and  cessation  of  cohabitation  must  '  Calef  v,  Calef,  54  Me.  366;  Yard- 
be  in  spite  of  the  wish  of  the  wife.",  ley's  Estate,  75  Pa.  207. 
Thompson  v,  Thompson,  1  Swab.  &  *  Cannon  v.  U.  3.,  116  U.  S.  74 
T.  231.  A  distinction  between  cohabita- 
1  Kikel  V,  Kikel,  25  Neb.  256;  Carr  tion  and  intercourse  was  made  in 
v.  Carr,  6  Ind.  Ap.  377.  an  early  case,  in  which  it  was  held 
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§  54.  Desertion  not  an  abnegation  of  all  duties. —  By 

some  recent  adjudications  desertion  is  deemed  to  be  an  abne- 
gation of  all  of  the  duties  of  the  marital  relation.  These 
decisions  are  based  upon  certain  statutes  to  be  noticed  here- 
after,* But  such  definition  is  too  broad.  The  law  recognizes 
and  enforces  the  duties  of  support,  sobriety,  kind  treatment, 
chastity,  cohabitation,  and  sexual  intercourse.  Violation  of 
one  of  these  duties  may  be  a  ground  for  divorce,  and  it  is 
assuming  too  much  to  say  that  it  requires  an  abnegation  of 
all  these  duties  to  constitute  desertion.  No  one  has  con- 
tended in  our  courts  that  a  wilful  and  unjustifiable  separar 
tion  was  not  desertion  because  no  cruelty,  adultery  or 
refusal  to  support  was  shown.  Nor  can  this  definition  be 
correct  where  the  statute  provides  that  divorces  may  be 
granted  where  either  party  "has  wilfully  deserted  or  ab- 
sented .  .  .  without  reasonable  cause,"  for  "  absented  " 
does  not  necessarily  imply  more  than  a  cessation  of  cohabi- 
tation ;  yet,  under  this  statute,  desertion  was  defined  to  be  an 
abnegation  of  all  duties.*  "Utter  desertion"  was  once  held 
to  be  an  abnegation  of  all  duties  of  the  marital  relation.' 
The  plain  inference  or  deduction  from  such  definition  is,  that 
if  one  duty  was  fulfilled  there  was  no  desertion,  though  all 
other  duties  were  neglected.  Subsequently  the  same  court 
ruled  that  a  neglect  of  certain  marital  duties  was  desertion, 
although  the  party  had  not  failed  in  his  duty  of  support.* 

The  statutory  causes  for  divorce  are  based  upon  violations 
of  specific  marital  duties.  Thus,  adultery  is  a  cause  for  di- 
vorce and  is  a  violation  of  the  duty  of  conjugal  fidelity. 
The  violation  of  such  duties  as  sobriety,  kind  treatment  and 
support  is  made  a  cause  for  divorce  in  each  instance.    And 

that  *•  the  duty  of  matrimonial  in-  ^Fritts  v.  Fritts,  188  lU.  486,  38 

tercourse  cannot  be  compeUed  by  N,  E.  1058.    See,  also,  Stewart  i?. 

this  court,  though  matrimonial  co-  Stewart,  78  Me.  548,  7  A.  473. 

habitation  may."    Orme  v.  Orme,  'Southwick    v.    Southwick,    97 

2  Addams,  382,    2  Eng.   Ec.  354;  Masa  327. 

Forster  v.  Forster,  1  Hag,  144^  4  ^Magrath  r.  Magrath,  103  Mass. 

Eng.  Ec  358.  577.    This  was  in  effect  an  aban- 

1  See  Utter  desertion,  §  59.  domnent  of  the  former  definition. 
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in  oonfonnity  to  this  it  mnst  follow  that  a  yiolation  of  the 
duty  to  cohabit  as  husband  and  wife  is  desertion,  although 
the  deserter  may  continue  to  perform  other  duties. 

§  65.  Desertion  as  a  statutory  eause  for  diYoree. —  The 
ecclesiastical  courts  did  not  grant  a  decree  of  separation 
from  bed  and  board  for  desertion.  The  remedy  was  a  res- 
titution of  conjugal  rights.  Our  courts  do  not  have  jurisdic- 
tion to  grant  such  a  remedy,  but  may  dissolve  the  marriage 
or  grant  a  decree  of  separation  for  desertion.  The  statutes 
permitting  divorce  for  this  cause  are  original  provisions,  and 
are  not  declaratory  of  the  common  law.  The  law  of  deser- 
tion is  therefore  principally  statutory,  but  has  been  devel- 
oped to  some  extent  in  accordance  with  the  principles  of 
the  unwritten  law.^ 

§  66.  Wilful  desertion. —  In  common  parlance,  "wilful" 
means  intentional,  as  distinguished  from  accidental  or  invol- 
untary. Sometimes  it  implies  something  more  than  merely 
voluntary  —  as  an  evil  intent  without  legal  excuse.  The 
term,  in  divorce  law,  does  not  require  the  act  to  be  malicious, 
but  merely  intentional*    An  act  cannot  be  deemed  wilful 

1  Desertion  is  at  present  a  cause  issned  from  month  to  month,  di- 
f  or  judicial  separation  in  England  recting  the  deserter  to  return  to 
if  it  continues  without  reasonable  the  matrimonial  domicile.  This  is 
cause  for  two  or  more  years.  A  f oUowed  by  an  order  of  the  court 
decree  dissolying  the  marriage  to  the  same  effect,  which  is  served 
may  be  granted  for  adultery  in  the  same  manner.  These  no 
coupled  with  desertion  without  tices  are  to  be  served  upon  the 
reasonable  cause  for  two  or  more  defendant  at  the  usual  place  of 
years.  30  &  21  Vict,  ch.  85.  In  residence,  or,  if  absent  from  the 
Scotland,  desertion  has  been  a  state,  at  the  residence  of  an  attor- 
oause  for  absolute  divorce  since  ney  appointed  by  the  court  to  rep- 
1573.  The  desertion  miist  have  resent  the  non-resident  defendant 
continued  for  four  years,  and  it  Hev.  Civil  Code,  §  145.  If  the  de- 
must  be  proved  that  the  offender  serter  does  not  return,  the  plaintiff 
refused  to  return  after  the  service  is  entitled  to  a  decree  of  separation 
of  "  letters  of  four  forms."  1  Frans,  f irom  bed  and  board ;  and  after  one 
DouL  BeL  680.  The  Louisiana  code  year  an  absolute  divorce  may  be 
requires  the  ai^licant  for  divorce  granted  unless  a  reconciliation  has 
for  desertion  to  serve  the  deserter  taken  place, 
with  three  reiterated  summonses,  ^Benkert  v,  Benkert,  82  CaL  467. 
7 
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where  the  party  is  incapable  of  intent,  or  acts  from  neces- 
sity, ignorance  or  restraint.  The  term  "  desertion,"  in  di- 
vorce law,  includes  within  the  boundary  of  its  definition  a 
voluntary,  intentional  or  wilful  act;  and  therefore  the  addi- 
tion of  the  word  "  wilful "  does  not  broaden  the  definition. 

§  57.  Obstinate  desertion. —  The  adjective  "obstinate" 
does  not  add  a  further  element  to  the  term  "  desertion  "  as 
already  defined.  It  implies  an  obstinate  refusal  to  cohabit 
when  the  other  party  desires  to  do  so.  It  is  held  under  this 
form  of  statute  that  a  desertion  cannot  be  considered  obsti- 
nate when  the  complainant  acquiesces  in  the  separation  and 
manifests  no  desire  to  cohabit.  Unless  the  complainant 
seeks  the  return  of  the  other  party,  who  has  separated  with- 
out sufficient  cause  or  with  complainant's  consent,  the  deser- 
tion will  not  be  deemed  obstinate.'  Where  a  wife  consents  to 
her  husband's  absence  for  several  years,  such  absence  will  not 
become  "  obstinate  "  desertion  until  she  requests  him  to  return 
or  in  some  way  withdraws  her  consent  to  the  sepsiration.* 
But  the  law  in  such  circumstances  would  have  beep  the  same 
in  the  absence  of  the  term  "  obstinate,"  as  the  separation 
must  be  without  the  consent  of  the  complainant;  otherwise 
it  will  not  amount  to  desertion. 

§  58.  Maliclons  desertion. —  In  criminal  law  an  act  is 
malicious  which  is  wilful,  intentional  and  injurious,  and  which 
any  person  of  reason  must  know  is  contrary  to  his  duty. 
Malice  is  a  state  of  mind  indifferent  to  duty  and  to  civil  ob- 
ligation. But  neither  in  criminal  law  nor  in  divorce  law 
does  the  term  include  enmity,  hatred,  spite  or  unkindness  of 
heart.'  The  malicious  intent  is  not  often  capable  of  direct 
proof,  but  is  generally  inferred  from  evil  conduct.  A  party 
who  leaves  the  country  to  evade  justice  is  guilty  of  violating 

iHerold  v,  Herold,  47  N.  J.  Eq.  N.  J.  Eq.  231;  Newing  t?.  Newing, 

210;    Chipchase   v.  Chipchase,  48  48  N.  J.  Eq.  498.    See,  also,  Fulton 

N.  J.  Eq.  548;  CostiU  v.  Costill,  47  v.  Fulton,  86  Miss.  517. 

N.  J.  Eq.  346;  Cornish  v.  Cornish,  ^  Hankinson  v,  Hankiiison,  88  N. 

23  N.  J.  Eq.  208 ;  Bowlby  v,  Bowlby,  J.  Eq.  60. 

25  N.  J.  Eq.  400;  ThraU  v.  Thrall, 32  'Mitchell  v.  VTall,  111  Mass.  49a 
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the  law  and  is  indifferent  to  his  dnties  as  a  husband,  and  is 
therefore  guilty  of  malicious  desertion.^  But  the  "  malicious 
obstinacy  "  is  not  shown  where  the  husband  allows  the  wife 
to  live  apart  from  him  with  no  serious  effort  to  induce  her 
to  return.^  In  Pennsylvania  the  statutory  term  is  "  wilful 
and  malicious  desertion,"  and  it  is  held  that  "  the  guilty  in- 
tent is  manifested  when,  without  cause  or  consent,  either 
party  withdraws  from  the  residence  of  the  other."  •  There 
can  be  no  unlawful  and  therefore  no  malicious  desertion 
where  one  party  does  not  want  the  company  of  the  other 
and  refuses  to  speak  for  years  before  the  separation;  the 
inference  from  such  conduct  being  that  the  party  consents 
to  the  separation.*  In  opposition  to  the  above  definitions 
and  interpretations,  the  supreme  court  of  Tennessee  has  de- 
fined malice  as  "enmity  of  heart,  or  unprovoked  malignity 
toward  the  person  deserted."  Accordingly  it  was  held  that 
a  mere  absence  "  without  any  just  and  probable  cause  "  dur^ 
ing  the  statutory  period  was  not  a  "  wilful  and  malicious, 
desertion  "  under  the  statute.'  This  interpretation  is  without 
precedent  or  approval  elsewhere. 

§59.  Utter  desertion. —  The  adjective  "  utter  "  may,  in 
conjunction  with  certain  words,  mean  final,  and  it  has  been 
suggested  that  the  term  "  utter  desertion  "  may  imply  a  de- 
sertion with  "intent  never  to  cease  deserting."  But  the 
usual  and  ordinary  meaning  of  the  word  is  "  complete,  total, 
entire."  This  definition  is  preferred  by  Webster  and  fol- 
lowed by  the  courts.*  The  term  "utter  desertion"  was  used 
in  the  first  statute  in  Massachusetts,  and,  although  the 
phraseology  was  changed  in  subsequent  statutes,  the  same 

1  Muir  r.  Muir,  6  Scotch  Sess.  Cas*  •  Stewart   v,    Stewart,  2   Swan 

(4th  Ser.)  135a  (Tenn.),  591;  Majors  v.  Majors,  1 

^Barrie  v.  Barrie,  10  Scotch  Sess.  Tenn.  Ch.  264    And  see  McAms- 

Cas.  (4th  Ser.)  208.  ter  v.  McAllister,  10  Heisk.  845; 

>  IngersoU  v.  Ingersoll,  49  Pa.  249,  Lanier  v,  Lanier,  5  Heisk.  462. 

foUowed  by  Bealor  v.  Hahn,  117  Pa.  •  Ins.  Ca  v.  Gossler,  96  U.  a  645; 

169.  Ins.  Co.  V.  Duval,  8  Serg.  &  Rawle^ 

*  Graham  v.  Graham,  158  Pa.  450,  188. 
25  A.  766. 
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degree  and  kind  of  desertion  is  required.  In  passing  upon 
a  subsequent  statute  *  it  was  held  that  the  word  "  desertion," 
retaining  the  significance  of  the  early  statute,  imports  a 
cessation  of  cohabitation,  a  refusal  to  live  together,  which 
involves  an  abnegation  of  all  the  duties  and  obligations  re- 
sulting from  the  marriage  contraxst,  and  therefore  a  refusal 
of  matrimonial  intercourse  is  not  utter  desertion.^  The  rule 
here  stated  is  broader  than  was  warranted  by  the  facts  of 
the  case.  It  was  necessary  for  a  determination  of  the  case 
to  decide  but  one  point  in  controversy,  viz. :  that  the  abne- 
gation of  one  of  the  duties  of  the  marriage  relation  does  not 
constitute  utter  desertion.  Afterwards  this  court  found  it 
necessary  to  modify  the  rule  so  broadly  stated,  and  to  hold 
that,  although  a  husband  performed  one  of  the  marital  du- 
ties by  supporting  his  wife,  yet  he  was  guilty  of  utter  deser- 
tion.* The  Massachusetts  statute,  having  received  this 
construction,  was  enacted  in  Maine,  where  this  construction 
was  followed.  It  was  held  that  the  denial  of  sexual  inter- 
course, which  is  but  one  of  the  marital  obligations,  is  not  the 
utter  desertion  required  by  the  statute.* 

§  60.  ^^  Without  consent  of  the  party  deserted,*'—  This 
term  was  used  in  the  Massachusetts  statute  of  1838,  but  was 
omitted  from  later  statutes.  The  word  "  desertion  "  implies 
a  lack  of  consent  of  the  party  deserted,  and  the  omission  of 
this  term  from  the  statute  did  not  change  its  requirements, 
nor  permit  a  party  to  obtain  a  decree  for  a  desertion  to 
which  he  had  consented.* 

§61,  Other  statutory  terms.— Other  terms  which  ap- 
pear in  the  statutes  do  not  modify  the  meaning  of  the  term 
"  desertion  "  or  add  any  further  conditions  to  the  definition 
given.  As  we  have  seen  in  the  foregoing  sections,  the  terms 
"malicious"  and  "wilful"  add  no  further  requirements, 

1  Gen.  Stat,  c.  107,  §  7.  ^  Stewart  v.  Stewart,  78  Me.  648, 

« South  wick    V.    Southwick,   97  7  A.  473. 

Masa  327.  ^Ford  v.  Ford,  143  Mass.  577, 10 

>  Magrath  v.  Magrath,  103  Mass.  K.  R  474;  Lea  v.  Lea,  90  Mass.  418. 
677. 
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and  therefore  the  expression  "wilful  and  malicious"  will 
have  the  same  effect.  The  following  statutory  terms  have 
received  the  same  interpretation:  "Wilful  and  continued 
desertion ; "  ^  "  When  either  party  has  absented  himself  or 
herself  without  reasonable  cause ; "  *  "  When  either  party, 
without  sufficient  cause  and  without  consent  of  the  other, 
shall  have  abandoned  the  other."  • 

1  Word  V.  Word,  29  Ga.  281.  (Iowa  Code,  §  8414;  Illinois  St); 

^Freeland  v,  Freeland,  19   Ma  ''Wilful  and  obstinate  desertion'* 

854  (Florida  St);  '^  When  either  of  the 

'  Payson  v,  Payson,  84  N.  H.  618.  parties  shall  have  been  wilfully  ab- 

See  also  similar  statutes:  "Wilfully  sent  from  the  other*'  (Ohio  St); 

deserted     .    •    •    without  reason-  *' Wilful  and  znalicious  desertion 

able  cause"  (Colorado  St);  "Wil-  and  absence  from  the  habitation 

fully  deserts    •    •    •    and  absents  of  the  other  without  reasonable 

himself  without  reasonable  cause  ^  cause  "  (Pennsylvania  St). 
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WHAT  CONSTITUTES   DESERTION. 


§  62.  Kefusing  to  renew  cohabita- 
tion. 

63.  Refusing  to  commence  co- 
habitation. 

64  Causing  a  separation  is  deser- 
tion. 

65.  Non-cohabitation  is  not  de- 

sertion. 

66.  When  non-supi>ort  is  deser- 

tion. 


§  67.  A  separation  by  mutual  con- 
sent is  not  desertion. 

68.  Refusal  to   emigrate  or   to 

follow  the  husband. 

69.  Immaterial  in  what  state  the 

desertion  occurred. 

70.  Desertion  while  living  in  the 

same  house. 

71.  Refusal  of  sexual  intercourse. 
7d.  Involuntary  absence. 


§  62.  Refusing  to  renew  cohabitation. — A  party  having 
a  valid  cause  for  divorce  is  justified  in  refusing  to  renew 
cohabitation,  as  the  right  to  obtain  a  divorce  for  certain 
conduct  implies  the  right  to  refuse  to  condone  the  offense. 
Cohabitation  under  such  circumstances  is  contrary  to  the 
intention  of  the  law,  unless  the  injured  party  intends  to  for- 
give the  offense  and  waive  the  cause  for  divorce. 

But  where  there  is  a  separation  by  consent,  or  the  parties 
are  both  at  fault  and  neither  has  committed  a  cause  for  di- 
vorce, the  law  requires  both  parties  to  make  some  attempt  to 
renew  cohabitation.  As  a  penalty  for  the  failure  to  do  this, 
a  divorce  will  be  refused  to  either  party.^  And  if  the  party 
seeking  divorce  refuses  the  offer,  he  is  held  to  be  in  the  wrong 
and  is  denied  relief.  If,  however,  the  party  seeking  divorce 
has  offered  to  renew  cohabitation  and  the  other  has  refused, 
such  refusal  constitutes  desertion.*    Where  both  parties  are 

s  Fitzgerald  v.  Fitzgerald,  1  P.  &  N.  J.  Eq.  — ,22  A,  1080;  Wimams 

M.  694.  V.  Williams,  130  N.  Y.  192,  29  K  R 

2  Grove's  Appeals?  Pa.  443;  En-  98,   affirming  6  N.  Y.  Supp.  645; 

glish  V.  English,  6  Grant  (U.  C),  GUbert  v.  GUbert,  26  N.  Y.  Supp. 

680;  Fellows  v.  FeUows,  31  Me.  842;  80;  McGuxk  u  McGurk,  —  N.  J.  Eq. 

MoDermott's  Appeal,  8  Watts  &  S.  — ,  28  A.  610;  Hooper  v.  Hooper, 

251;  Sower's  Appeal,  89  Pa.  173;  34  N.  J.  Eq.  9a    For  offer  of  bus- 

McGrahay  v.  Williams,  12  Johns,  band  to  return,  see  Crow  t;.  Crow, 

293;  Hanberry  r.  Hanberry,  29  Ala.  23  Ala.  683;   Taylor  v,  Taylor,  41 

719;   Newing  v.  Newing,  45  N.  J.  Kan.   635,  21  P.  632;   Walker  ff, 

Eq.  498, 18  A.  166;  Slack  v.  Slack,  —  Laighton,  11  Fost  111. 
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guilty  of  causes  for  divorce,  neither  can  obtain  divorce  and 
both  are  in  the  wrong.  This  will  not  excuse  them  from  re- 
turning to  cohabitation,  and  a  party  is  guilty  of  desertion 
who  refuses  to  renew  cohabitation  under  such  circumstances. 

§  63.  Befuslng  to  commence  cohabitation  is  desertion. 
'Where  one  party  is  guilty  of  conduct  which  ordinarily 
amounts  to  desertion,  it  is  immaterial  that  the  parties  have 
not  commenced  cohabitation.  The  desertion  is  nevertheless 
a  violation  of  the  obligation  of  the  marriage.  A  husband 
IS  guilty  of  desertion  where  he  leaves  the  woman  whom  he 
is  forced  to  marry  to  avoid  bastardy  proceedings,  although 
he  never  cohabited  with  her.^  And  a  wife  is  guilty  of  deser- 
tion where  she  leaves  the  house  soon  after  the  marriage  and 
refuses  to  return.'  In  such  cases,  if  the  marriage  is  duly 
solemnized,  a  consummation  by  coition  is  not  necessary  to 
its  validity.' 

§  64.  Causing  a  separation  is  desertion. —  The  party 
that  produces  the  separation  by  misconduct  is  the  deserter. 
It  is  therefore  immaterial  who  left  the  matrimonial  home. 
It  is  clear  that  the  husband  is  guilty  of  desertion  where  he 
drives  the  wife  away,  although  he  may  continue  to  reside  in 
the  same  house.*  The  husband  is  also  guilty  of  desertion 
where  he  compels  the  wife  to  leave  by  his  cruel  conduct, 
whether  or  not  he  intended  to  drive  her  away ;  *  for  he  is 
presumed  to  intend  the  natural  consequences  of  his  actions.* 
Thus  a  husband  is  presumed  to  intend  to  desert  where  he 
goes  away  without  notifying  the  wife  where  he  is  going, 

iMcQuaid  v.  McQoaid,  Wright  Lynch  v.  Lynch,  83  Md.  828;  Lea 

<0.),  228.  V.  Lea,  99  Mass.  498 ;  Laing  v.  Laing, 

2  Pilgrim  v.  Pngrim,  57  la.  870.  21 N.  J.  Eq.  249 ;  Starkey  t?.  Starkey, 

'Franklin  t;.  Franklin,  154  Mass.  21  N.  J.  Eq.  185;  Weigand  v.  Wei- 

515.  gand,  41  N.  J.  Eq.  202. 

4  Grove's   Appeal,   87    Pa.   448;  <^Johnson  v.  Johnson,  125  lU.  510; 

Shrock   V.   Shrock,  4  Bush,  682;  McVickar  v.  McVickar,  46  N.  J.  Eq. 

Morris  v.  Morris,  20  Ala.  16a  490, 19  A.  249.    See,  also,  D*Arcy  r. 

» Warner  v.  Warner,  54  Mich.  492;  D'Arcy,  19  Taw  R.  Ji,  369;  Gow  v. 

Harding  v.  Harding,  22  Md.  387;  Gow,  14  Scotch  Sess.  Cas.  (4th  Ser.) 

Levering  «.  Levering,  16  Md.  218;  448;  Auld  v.  Auld,  12  id.  46. 
l^insey  tz.   Kinsey,   87   Ala.  898; 
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and  makes  no  attempt  to  notify  her  or  to  enable  her  to  fol- 
low him.^  A  wife  is  guilty  of  desertion  where  she  suddenly 
removes  to  another  state  or  county  without  the  knowledge 
of  the  husband  and  without  adequate  cause.^  A  husband  is 
guilty  of  desertion  where  he  induces  the  wife  to  leave  the 
home,  and  while  she  is  absent  disposes  of  his  property  and 
leaves.*  The  fraud  and  strategy  of  the  husband  in  getting 
rid  of  the  wife,  while  it  may  not  justify  her  in  refusing  to 
return  to  him,  is  sufBcient  misconduct  to  preclude  him  from 
obtaining  a  divorce  for  desertion.* 

The  general  rule  is  that  where  one  party  is  guilty  of  a 
cause  for  divorce  the  injured  party  is  justified  in  leaving  the 
home,  and  after  such  separation  has  continued  for  the  statu- 
tory period  the  injured  party  may  obtain  a  divorce  for  de- 
sertion. If  the  conduct  of  the  guilty  party  did  not  constitute 
a  cause  for  divorce,  neither  party  is  entitled  to  a  decree. 
The  injured  party  was  absent  without  justifiable  cause,  while 
the  guilty  party  is  precluded  from  obtaining  a  divorce  for  a 
separation  caused  by  his  own  misconduct.^ 

§  65.  Non-eoliabitatlon  is  not  desertion. —  Proof  of  the 
non-cohabitation  of  the  parties  or  of  the  mere  absence  of 

I  McLean  v.  Janin,  45  La.  An.  664,  44  Mass.  257.    See  dissenting  opin- 

12  Sa  745.  ion  by  Putnam,  J.    Afterwards  the 

SDeschodt  i;.  Deschodt^  68  Ma  statute    was   changed  in  conse- 

Ap.  102.  quence  of  this  decision  by  insert- 

3  Gossan  v.  Gossan,  Wright,  147;  ing  a  further  provision  (Stat  1857. 

St  John  V.  St  John,  Wright,  21t  See  Fera  v,  Fera,  98  Mass.  155.)  This 

<Id.  provision  was  omitted  in  Public 

^  Massachusetts  statute. — A  dis-  Statutes,  and  as  the  law  now  stands 
solution  of  the  marriage  is  not  divorces  for  desertion  are  limited 
granted  in  Massachusetts  to  a  li-  to  cases  where  the  libelant  has 
belant  who  has  been  forced  to  actuaUy  been  deserted  by  the  other 
leave  by  misconduct  of  the  other  party,  and  excludes  the  cases 
party.  The  statute  of  1888  limited  where  the  libelant  was  the  desert- 
divorces  for  desertion  to  cases  ing  party,  even  though  the  deser- 
where  the  defendant  was  the  party  tion  was  caused  by  the  miscon- 
leaving  the  domicile.  The  wife  duct  of  the  other  party.  Padelford 
was  refused  divorce,  although  the  v.  Padelford*  159  Mass.  281, 84  N.  £. 
husband  had  by  cruelty  driven  her  836b 
from  the  home.     Pidge  v.  Pidge^ 
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one  of  them  is  not  suflScient  evidence  of  desertion.^  There 
must  be  some  proof  of  the  circumstances  of  the  separation 
and  of  the  absence  of  consent,  or  of  ill-conduct  which  might 
have  justified  the  separation.  Without  such  evidence  the 
intent  to  desert  could  scarcely  be  inferred.  If  there  are  no 
circumstances  which  justified  the  separation,  and  the  aban- 
donment is  unexplained,  the  absence  of  the  defendant  during 
the  statutory  period  is  an  act  from  which  the  intent  to  desert 
may  be  inferred.*  Mere  absence  is  not  desertion.  It  may 
be  caused  by  the  plaintiff  or  may  have  continued  without 
his  consent.  "  It  is  not  always  the  one  who  leaves  the  mat- 
rimonial habitation  that  is  the  deserter."  • 

§66.  When  non-snpport  is  desertion.— Mere  non-sup- 
port is  not,  under  ordinary  circumstances,  sufficient  to  es- 
tablish desertion.*  Nor  is  the  husband  guilty  of  desertion 
because  the  wife  leaves  for  a  mere  failure  to  support.*  So 
long  as  the  husband  shares  with  the  wife  whatever  means 
of  support  he  may  have,  the  law  makes  it  her  duty  to  abide 
with  him.  If  she  leaves  because  he  cannot  support  her  as 
she  desires,  she  is  guilty  of  desertion.  "  By  marriage  a  wife 
agrees  to  share  the  fortunes  of  her  husband,  in  poverty  and 
sickness,  as  well  as  in  affluence  and  health.  She  may  be 
obliged  to  aid  him  in  her  own  support,  and  still  be  bound  to 
adhere  to  him.  And  she  is  not,  because  he  is  poor  and  her 
lot  uncomfortable,  justified  in  leaving  him  and  betaking  her- 
self to  the  luxuries  of  the  home  of  her  father.    Much  less 

I  Jones   V.    Jones,   18   Ala.  145;  Eq.  204,  and   cases  cited,  and  1 

Gaines  v.  Gaines,  9  R  Hon.  295;  Bishop,  Mar.  &  Div.,  §  787. 

Butler  r.  Butler,  1  Parsons,  829;  ^Bourquin  t?.  Bourquin,  33  N.J. 

Stokes  V.  Stokes,  1  Ma  820;  Scott  Eq.  7;    Atwater  v.    At  water,   53 

r.   Soott,    Wright,  409;   Pidge   v.  Barb.  621;  Davis  v,  Davis,  1  Hun, 

Pidge,  44  Mass.  257;  Van  Voorhees  444. 

r.  Van  Voorhees,  Wright,  686;  Mo-  »  Skean  v.  Skean,  83  N.  J.  Eq.  148 

Cof  V.  McCoj,  8  Ind.  555;  Cook  tx.  Lewis  v.  Lewis,  6  N.  J.  Eq.  22 

Cook,  2  Beasley,  268;  Jennings  v.  Laing  v.  Laing,  21  N.  J.  Eq.  248 

Jennings,  2  Beasley,  88;  Burk  v.  Plimley  r.  Plimley,  85  N.  J.  Eq.  18 

Buric,  21  W.  Va.  445.  Sandford  v.  Sandf ord,  32  N.  J.  Eq, 

3  Morrison  V.  Morrison,  20  CaL  432.  420. 

3  See  Sergent  r.  Sergent,  38  N.  J. 
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<3aii  she  convert  an  unwarranted  abandonment  of  her  hus- 
band into  a  desertion  by  him."  ^  If  the  wife  insists  upon 
the  husband  leaving  because  he  will  not  support  her,  this  is 
not  desertion  on  his  part.*  But  if  the  non-support  arises 
out  of  the  husband's  refusal  to  support,  and  he  has  the 
means,  this  is  a  wilful  desertion.  There  is  no  distinction 
in  principle  between  such  desertion  and  a  compulsory  sepa- 
ration caused  by  the  husband's  ill-conduct.  "  In  one  case 
he  abandons  her  to  suffer  and  starve  by  his  voluntary  deser- 
tion of  her,  and  in  the  other  he  leaves  her  to  the  same  fat« 
by  his  voluntary  ill-treatment  and  neglect."  •  So,  where  the 
husband  went  away  taking  all  the  furniture  with  him  and 
did  not  communicate  with  her,  his  desertion  was  wilful.* 
Sometimes  the  husband  furnishes  but  a  portion  of  the  family 
expenses.  It  is  difficult  to  determine  what  is  desertion  in  such 
^cases.  The  rule  appears  to  be' that  there  is  no  desertion  un- 
less it  is  shown  that  the  husband  did  not  contribute  to  the 
support  of  his  family  according  to  his  ability.  Thus,  where 
a  husband  paid  the  rent,  suppUed  the  coal,  light,  bread  and 
milk  for  the  family  and  persons  boarding  with  the  family, 
it  was  held  desertion  for  the  wife  to  refuse  to  let  him  re- 
main at  home  unless  he  paid  his  board,  as  it  did  not  appear 
in  the  evidence  that  he  had  not  contributed  according  to  his 
ability.* 

§  67.  A  separation  by  mutual  consent  is  not  desertion. 
A  party  cannot  complain  of  a  separation  to  which  he  has 
consented.  ^^The  absence  and  cessation  of  cohabitation 
must  be  in  spite  of  the  wish  of  the  deserted  party ;  the  de- 
serted must  not  be  a  consenting  party."  *    If  there  is  an 

I  Palmer  v.  Palmer,  22  N.  J.  Eq.  459,  19  A.  1061;  Frush  t;.  Frush 

Sa    See,  also,  Messenger  v.  Mes-  (N.  J.  Eq.),  20  A.  261. 
eenger,  56  Ma  829.  ^  Thompson  v.  Thompson,  1  Swab. 

3  Johnson  v.  Johnson,  35  N.  J.  Eq.  &  T.  281.   See,  also,  Ward  v.  Ward, 
20.  1  Swab.  &  T.  185;  Townsend  v, 

s  James  V.  James,  58  N.  H.  266.        Townsend,  L.  B.  8  P.  &  D.  129; 

4  Williams  v.  Williams,  85  N.  J.    Bnckmaster  v.  Bnckmaster,  1  P.  & 
£q.  882.  M.  718.    See  contra,  Dagg  v.  Dagg, 

eVanDykev.  VanDyke,  185Pa.    L.E.7P.  D17. 


§  67.]  WHAT  CONSTITUTES  DESEBTION.  107 

agreement  to  separate,  and  there  has  been  a  division  of  the 
property,  such  separation  is  not  a  cause  for  divorce.^  A 
consent  need  not  be  expressed  in  words.  It  may  be  implied 
from  the  failure  of  the  parties  to  make  overtures  after  a 
quarrel;  ^  from  acquiescence  in  the  separation; '  from  a  posi- 
tive refusal  to  renew  cohabitation  after  a  separation;*  from 
a  deed  of  separation ;  *  from  a  desire  of  plaintiff  that  her 
husband  should  occupy  separate  apartments ;  *  or  from  other 
circumstances  which  show  the  plaintiff's  consent,  or  that  the 
separation  was  not  against  her  will.'  The  consent  need  not 
be  express;  it  may  be  tacit,  as  where  the  plaintiff  is  wiQing 
and  had  made  no  objection.*  When  a  separation  has  taken 
place  under  circumstances  from  which  the  plaintiff's  con- 
sent can  be  inferred,  such  separation  is  not  wrongful,  and 
will  not  become  so  until  he  has  made  some  efforts  to  seek 
the  return  of  the  defendant.  Until  this  is  done,  it  will  be 
presumed  that  such  absence  is  satisfactory  to  the  complain- 
ant, and  that  he  acquiesces  in  it.^    If  the  husband  does  noth- 

iSecorv.Secor,  lMacArthur(D.  ^  Driver  v.  Driver,  28  N.  J.  Eq. 

C),  630;  Moores  v.  Moores,  16  N.  J.  207;  Sergent  v.  Sergent,  83  N.  J. 

Eq.  275;  Rudd  t;.  Rudd,  33  Mich.  Eq.  204;  IngersoU  v.  IngersoU,  49 

lot  Pa.  249;  Smyth  v.  Smyth,  3  Phila. 

» Goldbeck  r.  Goldbeck,  18  N.  J.  489;    McGowen   v.  McGowen,    62 

Eq.  42;  Cox  v.  Cox,  35  Mich.  461.  Tex.  657;   McCormick   v.  McCor- 

'BeUer  v.  BeUer,  50  Mich.  49;  mick,  19  Wis.  172;    Gilmer  t?.  Gil- 

Roee  v.  Rose,  50  Mich.  92;  Herold  mer,     37  Mo.  Ap.  672;  Ferrari  v, 

17.  Herold,  47  N.  J.  Eq.  210,  21  A.  Ferrari,  —  N.  J.  Eq.  — ,  22  A.  261; 

375.  Adamjs  v.  Adams,  20  N.  Y.  Supp. 

*  Lynch   v.  Lynch,  83  Md.  328;  765;  Phniips  v.  PhiUips,  22  Wis, 

McCoy  V.  McCoy,  3  Ind.  555.  256 ;  Mansfield  v.  Mansfield,  Wright, 

^  Buckmaster  v,  Buckmaster,  L.  284;  Schanck  v,  Schanck,  33  N.  J. 

R.  1  P.  D.  713;  Crabb  v.  Crabb,  1  Eq.  363;  Hesler  v.  Hesler,  Wright, 

P.  D.  601;  Anquez  v.  Anquez,  1  P.  210;  Farrel  v.  Farrel,  Wright,  455. 

D.  176;  Parkinson  v.  Parkinson,  2  ^Droege  v,  Droege,  55  Ma  Ap. 

P.  &M.25;NottuNott,  L.R1P.  481. 

M.  251;  Coch  v.  Coch,  2  Swab.  &  » Herold  v.  Herold,  47  N.  J.  Eq. 

T.  514.  210,  20  A.  375;  Broom  t;.  Broom,  47 

« Thompson  v.  Thompson,  53  Wi&  N.  J.  Eq.  215,  20  A.  377;  Smithson 

153;  Throckmorton  v.  Throckmor-  v*  Smithson,  7  Mackey,  227. 
ton,  86  Va.  768, 11  a  E.  289. 
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ing  to  induce  his  wife  to  return  to  him,  even  when  she  sep- 
arates from  him  without  sufficient  cause,  her  desertion  will 
not  be  deemed  obstinate.^  A  wife  consents  to  her  husband's 
absence  when  she  drives  him  away  by  the  threat  that  if  he 
does  not  leave  she  will,  and  then  makes  no  effort  to  induce 
him  to  return.*  A  common  niustration  of  separation  by  con- 
sent is  where  the  husband  leaves  his  wife  with  her  consent 
to  find  work  or  another  location.  Then  the  parties  become 
indifferent,  and  sue  for  divorce  after  separation  has  con- 
tinued for  the  statutory  period.  In  such  case  there  is  no 
desertion,  obstinate  or  wilful,  until  one  of  the  parties  termi- 
nates the  agreement  by  insisting  on  a  renewal  of  cohabita- 
tion.' If  there  was  an  agreement  that  the  husband  should 
send  for  the  wife  as  soon  as  he  was  able  to  maintain  her, 
and  he  did  not  send  for  her,  although  he  could  have  com- 
municated with  her,  the  desertion  is  not  obstinate  on  the 
part  of  the  husband  until  she  desires  to  break  the  agree- 
ment and  demands  recognition  and  maintenance  as  liis  wife.* 
A  separation  against  the  desire  and  in  spite  of  the  entreaties 
of  the  plaintiff  to  return  is  wrongful,  and  he  will  not  be  pre- 
cluded from  a  divorce  on  the  ground  of  desertion  because  a 
division  of  property  was  made  after  such  separation.  His 
consent  cannot  always  be  presumed  from  such  agreements. 
The  husband  may  relinquish  his  interest  in  his  wife's  prop- 
erty to  effect  a  reconciliation  and  to  induce  her  return ;  •  or 
he  may  make  provision  for  her  to  satisfy  peremptory  de- 
mands, and  thereby  avoid  litigation;*  but  this  does  not  show 
such  consent  to  the  wife's  absence  as  will  bar  him  from  re- 
lief.^   The  consent  must  be  manifested  either  by  word  or 

iGomish  v.  Corniah,  28  N.  J.  Eq.  16  A.  885;  Ferrari  v.  Ferrari,  —  N. 

208;  TraU  v.  Trail,  5  Stew.  Eq.  281;  J.  Eq.  — ^,  22  A.  261. 

Chipchase  v.  Chipchase,  48  N.  J.  ^CostiU  v.  CostUl,  47  N.  J.  Eq. 

Eq.  549,  22  A.  588.  846,  4  A.  85. 

>  Eestler  v,  Kestler,  81  N.  J.  Eq.  » Parker  v.  Parker,  28  HL  Ap.  22. 

197;  Hosmer  v.  Hosmer,  53  Minn.  «Stoffer  v.  Stoffer,  50  Mich.  491. 

602,  65  N.  W.  680.  '  Nichols  v.  Nichols  (Ky.X  11  S. 

» Ingersoll   v.  IngersoU,  49   Pa.  W.  286. 
249;  Bruner  v.  Bruner,  70  MA  105, 
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deed.  The  undisclosed  emotions  of  the  deserted  party  are 
not  to  be  considered,  for  the  law  does  not  deprive  a  party 
of  his  rights  on  account  of  a  thought  or  a  wish  which  in  no 
way  contributed  to  the  wrong  of  which  he  complains.'  Thus, 
a  tender  under  a  contract  would  not  be  excused  because  the 
party  subsequently  admitted  that  he  would  not  have  ac- 
cepted it  if  made.  The  waiver  must  be  overt.  A  party 
would  not  be  precluded  from  recovering  damages  for  assault 
by  admitting  that  he  hoped  it  would  occur  so  that  he  might 
recover  damages.  The  holder  of  an  insurance  policy  does 
not  forfeit  his  insurance  because  he  hoped  his  unprofitable 
investment  would  be  consumed.  Following  these  analogies, 
it  should  be  true  that  a  party  who  has  not  consented  to  a  sepa- 
ration by  act  or  word  ought  not  to  be  precluded  from  divorce 
on  account  of  a  mere  unexpressed  willingness  that  a  wrong- 
ful separation  should  continue.  The  consent  must  be  ex- 
pressed by  some  act  or  word  which  may  be  fairly  construed 
by  the  absent  party  to  be  a  license  to  the  separation.*  From 
which  it  follows  that  the  consent  must  be  disclosed  to  such 
absent  party.' 

§  68.  Refusal  to  emigrate  or  follow  the  husband. — The 
law,  having  cast  upon  the  husband  the  duty  of  supporting 
the  wife  and  children,  gives  him  the  right  to  fix  upon  the 
place  where  the  family  shall  remain  and  where  he  shall 
support  them.  If  it  were  otherwise  the  wife  might  compel 
him  to  remain  where  it  would  be  impossible  to  support  the 
family.  Since  the  parties  may  disagree  upon  the  place  of 
residence,  the  law  has  designated  the  husband  as  the  one  to 
decide,  for  the  parties  must  live  together.*    There  cannot 

1  See  2  Bishop,  Mar.,  Sep.  &  Div.  Hackettstown  Bank  v.  Mitchell,  4 

seca  1483  and  1499.  Butcher,  616;  Williams  v,  Saun- 

«Ford  r.  Ford,  143  Mass.  377, 10  ders,  5  Coldw.  eO;  Balhousie  v.  Mc- 

N.  E.  474  Bonall,  7  CI.  &  F.  817;  Dolphin  v. 

*  See  §79.  Robins,  7  H.  L.  Caa  890;  Sander- 

<  Hanbeny  V.  Hanbeny,  29  Ala.  son  v.  Ralston,  20  La.  An.  312; 
719;  Davis  v.  Davis,  30  IlL  180;  Gahn  v.  Darby,  39  La.  An.  70;  Pitt 
Greene  v,  Greene,  11  Pick.  410;  v.  Pitt,  4  Macq.  Ap.  Caa  627;  Fire- 
Babbitt   V.  Babbitt,   69   BL    277;  braoe  v.  Firebrace,  4  P.  D.  63;  Yel- 
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be  two  homes.  Therefore  the  refusal  of  the  husband  to  fol- 
low the  wife  to  a  new  home  is  not  desertion  on  his  part,  for 
the  wife  has  no  right  to  change  the  matrimonial  domicile.* 
The  sta-tutes  extending  the  property  rights  of  married  women 
do  not  relieve  the  husband  from  his  duty  to  support  the 
family,  and  so  do  not  deprive  him  of  his  right  at  common 
law  to  fix  the  place  where  he  will  furnish  such  support.  A 
common  statement  of  this  doctrine  is  that  the  husbcmd  has 
the  right  to  fix  the  domicile  in  any  part  of  the  world,  a/nd  it  is 
the  duty  of  the  wife  to  follow  him?  If  the  wife  refuses  to 
follow  to  the  home  selected  by  the  husband,  she  thereby  de- 
serts the  husband.'  It  is  said  that  "  the  wife  is  bound  to 
follow  the  fortunes  of  her  husband,  and  to  live  where  he 
chooses  to  live,  and  in  the  style  and  manner  which  he  may 
adopt."  * 

The  limits  of  this  doctrine,  so  far  as  they  are  established 
by  adjudications,  are  not  satisfactory  to  any  line  of  reason- 
ing, but  will  be  considered  here  as  exceptions  to  the  rule 
above  stated.  Nothing  should  excuse  the  wife  from  follow- 
ing the  husband  to  the  new  domicile  which  would  not  jus- 
tify her  in  separating  from  him.  To  recognize  other  excuses 
would  be  to  permit  separations  in  cases  not  contemplated 
by  the  divorce  law.  Thus,  a  wife  would  not  be  justified  in 
leaving  her  husband  because  he  insisted  on  living  near  his 
relatives,  nor  could  she  obtain  a  divorce  on  that  ground. 
Yet  we  have  a  case  in  Vermont  which  in  effect  decides  that 
the  wife  may  resist  a  change  of  domicile  which  would  estab- 
lish the  new  home  near  the  relatives  of  the  husband.    The 

verton  r.  Yelverton,  1  Swab.  &  T.  Cutler  v.  Cutler,  2  Brewster  (Pa.), 

574.  511;  Beck  v.  Beck,  IftS  Pa.  649,  S^ 

1  Frost  V.  Frost,  17  N.  H.  251.  A.  236. 

2  Hair  v.  Hair,  10  Rich.  Eq.  163.  ^  Messenger  v.  Messenger,  56  Ma 

3  Kennedy  V.  Kennedy,  87  IlL  250;  329.  Her  devotion  to  an  invalid 
Hunt  V.  Hunty  29  N.  J.  Eq.  96;  son,  however  laudable,  wiU  not 
Hardenbergh  v,  Hardenbergh,  14  justify  the  wife  in  leaving  her  hus- 
Cal.  654;  Walker  v.  Laighton,  11  band,  for  matrimonial  duties  are 
Fost  (N.  H.)  Ill;  Appleby  v.  Ap-  paramount  to  aU  others.  See,also^ 
pleby,  2   McCar.   Civil   Pro.  422;  Kaster  v.  Kaster,  43  Mo.  Ap.  115. 
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parties  lived  awhile  near  the  relatives,  then  removed  to  an- 
other state.  The  husband  returned  to  the  former  place  and 
requested  the  wife  to  follow  him,  but  this  she  refused  to  da 
because  she  was  unwilling  "  to  live  with  him'near  his  rela- 
tives." Now  this  was  clearly  desertion  on  her  part,  because 
the  excuse  given  would  not  be  recognized  in  any  courty 
however  liberal,  as  a  cause  for  divorce.  But  the  court,  in 
its  anxiety  to  preserve  the  marriage  relation  and  guard  the 
public  interests,  held  that  this  was  not  "  wilful  desertion " 
by  her.  Said  the  court,  by  its  chief  justice :  "  While  we- 
recognize  fully  the  right  of  the  husband  to  direct  the  affairs 
of  his  own  house,  and  to  determine  the  place  of  the  abode 
of  the  family,  and  that  it  is  in  general  the  duty  of  the  wife 
to  submit  to  such  determinations,  it  is  still  not  an  arbitrary 
power  which  the  husband  exercises  in  these  matters.  He 
must  exercise  reason  and  discretion  in  regard  to  them.  If 
there  is  any  ground  to  conjecture  that  the  husband  require* 
the  wife  to  reside  where  her  health  or  her  comfort  will  be 
jeopardized,  or  even  where  she  seriously  believes  results  will 
follow  which  will  almost  of  necessity  produce  the  effect,  and 
it  is  only  upon  that  ground  that  she  separates  from  him,  the 
court  cannot  regard  her  desertion  as  continued  from  mere 
Avilfulness.  .  .  .  And  in  the  present  case,  as  the  wife 
alleges  the  vicinity  of  the  husband's  relatives  as  a  reason 
.  why  she  cannot  consent  to  come  to  Milton  to  live  with  him, 
and  as  every  one  at  all  experienced  in  such  matters  knowa 
that  it  is  not  uncommon  for  the  female  relatives  of  the  hus- 
band to  create,  either  intentionally  or  accidentally,  disqui- 
etude in  the  mind  of  the  wife,  and  therefore  to  destroy  her 
comfort  and  health  often,  and  as  there  is  no  attempt  here 
to  show  that  this  is  a  simulated  excuse,  we  must  treat  it  as 
made  in  good  faith;  and,  if  so,  we  are  not  prepared  to  say 
that  she  is  liable  to  be  divorced  for  acting  upon  it."  *  The 
term  "  wilf ill  desertion  "  is  defined  elsewhere,  and  means  a 
desertion  without  a  legal  justification,  and  does  not  refer  ta 
mere  wilfulness,  which  in  this  instance  would  mean  obsti- 

1  PoweU  V.  Powell,  29  Vt.  14a 
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nacy,  or  conduct  without  reason  or  excuse.  The  danger  ap- 
prehended by  the  wife  should  have  been  set  up  in  her  answer 
us  a  defense,  and  the  grounds  of  her  apprehension  should 
have  been  proved  as  in  cases  of  cruelty. 

While  the  law  endeavors  to  preserve  the  marriage  rela- 
tion, it  does  not  compel  the  performance  of  any  duty  which* 
will  endanger  the  lives  of  either  of  the  married  parties. 
The  marriage  may  be  dissolved  to  preserve  the  health  of 
either  of  the  parties.  So  if  the  wife's  health  will  not  per- 
mit a  long  voyage  by  sea  or  exhaustive  journeys,  she  is 
justified  in  refusing  to  follow  her  husband.*  For  similar  rea- 
sons it  would  seem  that  a  wife  may  properly  refuse  to  emi- 
grate to  a  foreign  country  when  there  is  good  reason  to 
believe  the  climate  will  impair  her  health;  but  there  has 
been  no  adjudication  on  this  point.*  In  reason  it  would 
seem  that  the  wife  cannot  justify  her  refusal  to  emigrate  to 
a  new  country  on  account  of  the  hardships  incident  to  such 
change.  Yet  we  have  a  dictum  to  the  contrary,  where  the 
wife  refused  to  follow  the  husband  from  England  to  Amer- 
ica.' 

1  See  Molony  v,  Molony,  2  Add.  to  change  her  domicile,  or  be  held 
Ec  249;  Keech  v,  Keech,  1  P.  &  M.  guilty  of  the  desertion  of  her  hns- 
641.  band  (if  she  refused  to  follow),  so 

2  Where  the  husband  established  as  to  entitle  him  to  divorce  for 
his  residence  in  Central  America,  that  cause."  Haymond  v,  Hay- 
and  offered  by  letter  to  resume  co-  mond,  74  Tex.  414, 12  S.  V7.  90. 
habitation  if  she  would  follow  him,  'Tlie  court  excused  the  wife's 
it  was  held  that  the  wife  was  not  absence  by  saying:  "The  woman 
guilty  of  desertion  in  refusing,  had  for  years  followed  the  fortunes 
under  aU  the  circumstances  of  the  of  her  husband,  faithful  in  every- 
case.  The  court  said:  *' While  this  thing,  as  the  testimony  shows,  as 
rule  has  been  held  to  apply  to  em-  well  as  his  anxiety  to  have  her 
igration  to  a  foreign  government  accompany  him  to  this  country 
as  well  as  a  sister  state,  other  prin-  evinces  if  he  were  sincere  in  it 
ciples,  involving,  among  others,  At  this  point,  however,  and  in  face 
questions  of  health  and  conditions  of  this  great  trial,  she  fails!  The 
of  civilization,  may  limit  its  appli-  leaving  home  and  country,  the 
cation.  There  are  many  places  to  dangers  of  a  long  ocean  voyage, 
which  the  wife  of  an  inhabitant  of  the  privations  of  a  stranger  in  a 
this  state  would  not  be  required  strange  land,  may  have  overmas- 
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Although  the  law  has  empowered  the  hosbaiid  to  select 
the  place  where  he  will  provide  for  the  family,  he  cannot 
compel  the  wife  to  f oUow  him  to  every  place  he  may  select. 
The  wife  is  not  bound  to  leave  a  home  where  she  is  support- 
ing the  children  and  follow  the  husband  to  a  place  where  he 
has  provided  no  home  and  has  no  visible  means  of  support.^ 
Bat  what  constitutes  a  home  or  means  of  support  in  such 
oases  has  not  been  determined.  It  seems  that  the  husband 
should  show  some  ability  to  support  the  wife  in  the  new 
domicile  selected  by  him.  He  cannot  emigrate  to  a  new 
country  and  lay  a  foundation  for  divorce  by  arbitrarilj'- 
commanding  his  wife  to  follow  him;  but  he  must  show  his 
good  faith  in  asking  her  to  come  to  him  by  some  reasonable 
preparation  to  receive  her.  The  question  is  not  free  from 
diflBculty ;  for,  whether  the  husband  acts  wisely  or  unwisely, 
the  law  has  delegated  to  him  the  right  to  locate  the  home, 
and  it  is  the  duty  of  the  wife  to  foUow  unless  the  circum- 
stances make  it  unsafe  for  her  to  do  so. 

§  69.  Immaterial  in  what  state  the  desertion  occurred. 
It  may  be  stated  as  a  general  rule  that  the  deserted  party 
may  obtain  a  divorce  although  the  desertion  occurred  out- 
side of  the  state.'  This  question  is  generally  regulated  by 
statutes,  and  when  these  are  silent  the  divorce  may  be  ren- 
dered although  the  cause  of  action  arose  in  some  other  state.' 

tered  her  strong  desire  to  follow       >  Wilcox  v,  Wilcox,  10  Ind.  480 

his  footsteps  further  and  deter-  Jenness  v,  Jenness,  24  Ind.  8o5 

mined  her  to  cling  to  her  native  Hanberry  v,  Hanberry,  29  Ala.  719 

<x>iintry.    This  is  the  evidence,  and  Thompson  v.  State,  28  Ala.  12 ;  Pros- 

the  fair  inference  from  it    .    .    .  ser  v.  Warner,  47  Vt  607;  Manley 

does  not  necessarily,  and  in  opposi-  v.  Manley,  8  Pin.  (Wia)  890;  Glea- 

tion  to  all  other  inferences,  estab-  son  v.  Gleason,  4  Wis.  64;  Hubbel 

lish  wilful  and   malicious  deser-  v.  Hubbel,  8  Wia  662;  Shafer  r. 

tion.**     Bishop  v.  Bishop,  80  Pa.  BushneU,  24  Wis.  872;  SawteU  r. 

412.    This  opinion  is  of  little  value  SawteU,  17  Ck>nn.  284. 
on  this  point,  because  the  court       'Jones  v,  Jones,  67  Miss.  195,  6 

dismissed  the  case  tor  lack  of  ju-  Sa  712;  ToLen  v,  Tolen,  2  Blackf, 

rifldiotion.  (Ind)  407. 

1  Phelan  v.  Phelan,  85  DL  Ap.  511 
affirmed  in  185  m. 445,  25  N.  R751. 
8 
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The  jurisdiction  of  the  court  is  determined  by  the  domi- 
cile of  the  complainant,  and  is  not  dependent  upon  the  place 
where  the  desertion  occurred.  The  statutes  of  some  of  the 
states  confer  jurisdiction  in  those  cases  only  where  the  cause 
of  action  arose  in  the  state,  and  then,  of  course,  the  desertion 
must  have  occurred  within  the  state.^  When  the  separation 
occurs  in  another  state  or  in  a  foreign  country,  the  deser- 
tion continues  although  the  complainant  removes  from  that 
state  or  country  to  the  present  domicile.'  The  period  of 
desertion  need  not  have  been  complete  before  such  removal* 
Nor  is  the  complainant  compelled  to  delay  the  suit  for  the 
desertion  until  a  period  of  desertion  has  elapsed  in  the  state 
to  which  he  removes.  Thus  where  the  wife  deserted  in  New 
York  and  continued  to  reside  there,  and  the  husband  re- 
moved to  Michigan,  it  was  held  that  it  was  not  necessary 
that  the  husband  should  have  remained  in  Michigan  for  the 
two  years  (the  statutory  period  of  desertion),  for  the  deser- 
tion continued  from  the  time  it  occurred  in  New  York  until 
the  time  of  filing  the  bill.* 

§  70.  Desertion  while  living  in  same  house. —  At  one 
time  it  was  held  that  there  could  be  no  desertion  while  the 
parties  occupied  the  same  house,  because  although  the  intent 
to  desert  was  shown  to  exist,  there  was  no  actual  separation 
that  could  be  recognized  as  such  until  one  of  the  parties  left 
the  matrimonial  home.  But  the  distance  which  separates 
the  parties  is  immaterial  when  a  separation  takes  place  and 
the  proof  shows  an  intention  to  not  renew  the  relation  of 
husband  and  wife.*  The  intent  to  desert  and  an  uctual  sep- 
aration is  shown  where  one  of  the  parties  expresses  an  in- 

*  See  statutes  of  Massachusetts,  '  Ashbaugh  v,  Ashbaugh,  17  HL 

Pennsylvania,     New    Hampshire,  476. 

Norris  V,  Norris,  64  N.  H.  528, 15  A-  « Id. 

19;  Kentucky,  PerzeU  V.  PerzeU,  91  *Colbum  v.  Ck^lbum,  70  Mich. 

Ky.  634,  15  S.  W.  65a    In  Louisi-  647,  88  N.  W.  607. 

ana  the  desertion  must  have  taken  ^Ahrenfeldt    v,    Ahrenfeldt,    I 

place  from  a  domicile  established  Hoffman,  47;  Gregory  v.  Fierce,  4 

within  the  state.    Heath  v.  Heath,  Met  478. 
42  La.  An.  437,  7  Sa  540. 
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tention  to  no  longer  occupy  the  same  bed,  and  then  removes 
to  separate  apartments  in  the  same  house.*  Desertion  is  a 
cessation  of  the  marital  relation,  not  a  mere  ceasing  to  co- 
habit or  to  occupy  the  same  house. 

§  71.  Befasal  of  sexual  Intercourse. —  It  is  stiU  an  open 
question  whether  the  unjustifiable  refusal  of  sexual  intercourse 
is  such  a  cessation  of  the  marital  relation  as  to  constitute, 
desertion  within  the  meaning  of  the  statute.  It  is  clear  that 
such  refusal  does  not  work  an  "  utter  desertion,"  as  that  im- 
plies a  cessation  of  all  duties.-  In  Illinois  it  is  held  that  one 
guilty  of  such  refusal  has  not  "  wilfully  deserted  or  absented 
himself,"  as  such  term  implies  a  cessation  of  cohabitation,  a 
ceasing  to  Kve  in  the  same  house  or  dwelling  place.'  These 
decisions  are  correct  interpretations  of  the  statute  in  ques- 
tion, but  have  been  followed  in  some  states  as  interpretations 
of  the  unmodified  term  "  desertion."  *  Where  there  is  no 
peculiar  form  of  statute  indicating  a  contrary  definition,  the 
true  doctrine  is  believed  to  be  that  the  statutory  term  "  deser- 
tion," as  applied  to  husband  and  wife,  means  a  cessation  of  the 
marital  relation.  And  this  doctrine  is  in  accord  with  the 
general  principles  of  the  divorce  law.  We  have  seen  that 
there  may  be  a  desertion  although  the  parties  live  under  the 
same  roof.  Desertion  implies  something  more  than  merely 
ceasing  to  cohabit  or  live  together;  for,  as  applied  to  husband 
and  wife,  it  means  the  ceasing  to  live  together  as  Kusbamd 

1  Stein  V.  Stein,  5  Cola  55;  Thomi)-  Fritz,  86  111.  Ap.  81,  on  this  point, 
son  V,  Thompson,  58  Wis.  153;  Whit-  This  decision  is  erroneous  so  far  as 
field  x\  Whitfield,  89  Ga.  471,  15  it  foUows  Southwick  v.  Southwick, 
S.  R  543;  Eyans  v.  Evans,  —  Ky.  supra,  claiming  that  the  latter 
— ,  20  S.  W.  605;  Harmanoe  v.  case  is  not  influenced  by  the  stat- 
James»  47  Barb.  120;  MagiU  v.  Ma-  utory  term  "utter  "  desertion, 
gill,  3  Pitts.  25.  *  Schoessow  v,  Schoesso w,  83  Wis. 

2  Southwick  V.  Southwick,  »7  553,  53  N.  W.  856;  Segelbaum  v. 
Mass.  327;  Stewart  v.  Stewart,  78  Segelbaum,  39  Minn.  258,  39  N.  W. 
Maine,  548;  Cowles  v.  Cowles,  112  492;  Watson  v.  Watson  (N.  J.  Eq.), 
Mass.  298.  28  A.  467.    See,  also,  as  following 

'Fritz  v.  Fritz,  188  111.  486,  28  N.  above  without  giving  reasons,. 
£.    1058,   not  foUowing   Fritz  v.    Steele  v.  Steele,  1  MacA.  505. 
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and  wife}  Marriage  is  the  union  of  opposite  sexes,  and  sex- 
ual intercourse  is  the  distinguishing  feature  of  that  union. 
This  is  not  a  low  or  degrading  view  of  the  marriage  relation, 
for  it  is  an  undisputed  fact  of  nature  recognized  in  many 
ways  in  our  laws.  Such  intercourse  is  lawful  only  in  mar- 
riage. If  parties  of  opposite  sexes  should  agree  to  live  to- 
gether  and  support  each  other  to  the  exclusion  of  all  others 
and  for  the  period  of  their  lives,  this  might  be  friendship  but 
not  marriage.  A  husband  who  supports  the  wife  but  denies 
her  access  to  his  person  terminates  the  relation  as  effectually 
as  though  he  was  physically  incompetent  for  marriage.  His 
offer  to  support  the  wife  in  his  house  or  elsewhere  is  not  an 
offer  to  renew  the  relation  as  husband  and  wife.^  When  the 
parties  have  been  separated,  the  period  of  desertion  is  not 
interrupted  by  the  performance  of  other  duties  of  the  mar- 
riage. The  desertion  tenriinates  when  the  parties  commence 
to  live  together  ds  husband  and  wife  in  the  sexual  relation, 
or  one  party  offers  to  do  so.  It  is  true  that  the  ecclesiastical 
courts  did  not  grant  a  restitution  of  conjugal  rights  where 
one  party  refused  sexual  intercourse.'  This  was  true  for  the 
obvious  reasons  that  the  court  could  only  enforce  a  decree  of 
cohabitation.*  The  fact  that  a  court  cannot  compel  the  spe- 
cific performance  of  an  act  does  not  necessarily  prove  that  it 
is  not  a  violation  of  a  duty  or  that  it  cannot  be  punished  by 
forfeiture  or  followed  by  divorce.*  Our  courts  may  grant  a 
divorce  for  any  misconduct  which  by  statute  is  made  a  cause 
for  divorce,  regardless  of  the  meagre  remedies  of  the  ecclesi- 
astical law. 
The  policy  and  reason  of  the  ecclesiastical  law  is  clear  on 

iHermance  v.  James,  47  Barb.  Barlee  v,  Barlee,  1  Ad.  Ea   301; 

1^.  Larkinu  Larkin,  1  Spinks,  274  It 

2  FishU  V.  Fishli,  2  Litt  837 ;  Ho-  is  no  defense  that  he  famished  the 

Donald  v.  McDonald,  4  Swab.  &  T.  wife  a  house  and  a  sufficient  an* 

248.  nuity.    Weldon  r.  Weldon,  9  P.  D. 

» Orme  v.  Orme,  2  Ad.  Ec.  382  52  (1883). 

(1824).  ^See    contrary    conclusion    in 

4  If  the  husband  refused  to  Uve  Segelbaum  v.  Segelbaum,  89  Minn, 

with  the  wife  he  was  imprisoned.  258,  39  N.  W.  492. 
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this  point.  Marriages  were  encouraged  for  reasons  of  pub- 
lic policy  and  morality.  If  one  party  was  impotent,  that 
is,  incapable  of  sexual  intercourse,  the  marriage  was  held 
voidable,  for  the  other  party  was  not  to  be  held  in  an  un- 
natural relation,  repugnant  to  sex,  injurious  to  health  and 
promotive  of  adultery.  In  our  age  and  country  marriage  is 
encouraged  for  the  propagation  of  the  race  and  the  nurture 
and  education  of  children  in  a  home  as  well  as  the  preven- 
tion of  licentiousness ;  and  the  state  has  no  active  interest 
in  preserving  a  marriage  where  these  ends  and  purposes  are 
defeated.  If  the  impotence  of  a  party  defeats  the  purpose 
of  marriage,  it  must  be  conceded  that  a  wilful,  continued 
and  unjustifiable  refusal  of  sexual  intercourse  will  do  so, 
especially  where  the  party  remains  in  the  same  house  to 
create  farther  discord  and  hatred  by  her  "  harrowing  pres- 
ence." "  For,''  it  is  inquired,  "  what  is  the  diflference  to  the 
complaining  party  whether  the  other  will  not  or  cannot  as- 
sent to  marital  intercourse?"^  To  refuse  divorce  for  this 
cause  will,  in  most  cases,  encourage  the  wrong-doer  and  drive 
the  complainant  to  desertion,  adultery  or  cruelty.* 

Where  it  is  admitted  that  sexual  intercourse  is  the  distinct- 
ive feature  of  marriage,  and  that  desertion  does  not  imply 
an  absconding  and  an  abnegation  of  all  duties,  it  must  fol- 
low that  the  refusal  of  the  wife  to  perform  her  duty  in  this 
respect  constitutes  a  desertion  within  the  meaning  of  the 
statute,  and  within  the  reason  and  policy  of  the  law.  "  In- 
deed," says  Mr.  Bishop,  "  there  is  but  one  thing  special  to 
marriage,  and  is  lawful  in  no  other  relation.  AU  else  per- 
taining thereto  a  man  or  woman  may  mutually  contract  for 
and  do  without  taking  the  first  step  toward  marriage.  The 
unavoidable  conclusion  from  which  reasoning  is,  that  the 
married  party  who  permanently  and  irrevocably  withdraws 

1  DiBsentmg  opinion  of  Peters,  band  to  desert  by  refusing  access 
G.  J.,  Stewart  v.  Stewart,  suprct,  to  her  i)erson,  she  wiU  not  receive 
See  as  sustaining  above,  Fritz  v,  the  ordinary  amount  of  alimony. 
Fritz,  86  DL  Ap.  31.  Tumblesome   t?.   Tumblesome,    79 

2  Where  the  wife  causes  the  hus-  Ind.  558. 
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from  all  that  is  peculiar  to  marriage,  whatever  incidentals 
he  mav  adhere  to,  commits  matrimonial  desertion." ' 

§  72.  iBYoluiitary  absence. — Where  the  defendant  is  im- 
prisoned his  absence  is  presumed  to  be  involuntary.  He 
can  do  nothing  to  terminate  the  separation.  An  intent  to 
desert  cannot  be  inferred  from  the  commission  of  a  crime  for 
which  he  is  afterwards  imprisoned.^  If  an  intent  to  desert 
is  shown  it  is  presumed  to  continue,  although  the  party  is 
subsequently  imprisoned.  Where  an  intent  to  desert  is  in- 
ferred from  defendant's  Kving  in  adultery  with  another 

I  Approved  in  Sisemore  v.  Sise-  higher  sentiment  and  duty  of 
more,  17  Or.  542,  21  P.  820;  Whit-  unity  of  Ufe,  interest,  sympathy 
field  V.  Whitfield,  87  Ga.  471,  15  and  companionship  have  an  im- 
S.  O.  543,  citing  1  Bishop,  Mar.,  portant  place  in  it,  and  the  thou- 
Sep.  &  Div.,  §  1670;  Loyd's  Law  of  sand  ministrations  to  the  physical 
Divorce,  pp.  170,  178;  Brown  on  comforts  of  the  twain,  by  each  in 
Divorce,  142;  4  Field's  Briefs,  §  218;  his  or  her  sphere,  in  consideration 
5  Am.  &  Eng.  Law,  §  802,  note  1.  of  the  marriage  obligation  and 
In  New  Jersey  this  reasoning  is  without  ceaseless  thought  of  pe- 
not  approved,  and  it  is  held  tliat  cuniary  recompense,  fills  it  up. 
refusal  to  occupy  the  same  bed  is  These  latter  factors  may  possibly, 
not  "  wilful,  continued  and  ob-  to  some  extent*  exist  in  other  re- 
stinate  desertion  "  where  they  ap-  lations  of  life,  but  not  in  complete- 
pear  together  at  the  table  of  the  ness.  They  are  necessary  to  the 
boarding-house  and  consult  each  perfect  marriage  relation.  My 
other  about  their  children,  and  he  opinion  is  that  our  statute  means 
pays  her  board  and  supplies  her  that  divorce  may  be  had  when  sub- 
with  money.  "The  word  'deser-  stantiaUy  aU  of  the  duties  and 
tion,'  I  think,  is  used  in  the  sense  amenities  shall  have  been  aban- 
of  'abandon,'  to  the  extent  that  doned  by  the  guilty  party,  wil- 
the  deserted  party  must  be  de-  fully,  continuedly  and  obstinately, 
prived  of  all  real  companionship  for  two  years,  and  not  until  then, 
and  every  substantial  duty  which  In  other  words,  the  desertion  must 
the  other  owes  to  him  or  her.  It  be  complete,  not  partial;  and  when 
would,  I  think,  degrade  the  mar-  the  party  accused  remains  in  dis- 
riage  relation  to  hold  that  it  is  charge  of  any  duties  which  rise  in 
abandoned  when  sexual  inter-  value  above  mere  pretense  and 
course  only  ceases.  The  lawful-  form,  the  desertion  which  the  stat- 
ness  of  that  intercourse  is  perhaps  ute  contemplates  does  not  exist*' 
a  prominent  and  distinguishing  Watson  v,  Watson  (N.  J.  Eq.),  28 
feature  of  married  life,  but  it  is  A.  467. 
not  the  sum  and  all  of  it     The  ^Porritt  v,  Porritt,  18  Midi.  420. 
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woman  who  absconds  with  him,  and  also  from  his  conviction 
in  a  foreign  country  of  living  in  adultery,  the  desertion  is 
not  interrupted  by  his  subsequent  imprisonment.^  But  the 
intent  to  desert  may  change,  and  the  party  imprisoned  may 
show  that  his  efforts  to  bring  about  a  reconciliation  have 
been  repulsed.  A  husband,  by  cruel  treatment,  drives  his 
wife  to  her  father's  house,  where  he  follows  and  shoots  her. 
His  intent  to  desert,  thus  clearly  established,  is  not  pre- 
sumed to  continue  where  he  has  written  to  his  wife  during 
his  confinement,  and  after  his  discharge  endeavored  to  find 
her.*  The  fact  that  a  husband  corresponds  with  the  wife, 
and,  after  release,  tries  to  persuade  her  to  resume  cohabita- 
tion, is  sufficient  to  negative  the  intent  to  desert.'  But  if 
the  husband  has  been  imprisoned  several  times,  and  makes 
no  attempt  to  resume  cohabitation  and  contributes  nothing 
to  her  support,  his  former  desertion  is  presumed  to  con- 
tinue.^  Where  a  husband  deserts  his  wife  while  sane,  he 
cannot  excuse  his  subsequent  absence  by  showing  that  he 
became  insane.  The  desertion  was  without  reasonable  cause, 
and  is  not  excused  by  his  subsequent  inabiUty  to  return.* 
But  where  no  desertion  occurred,  it  is  clear  that  confine- 
ment  in  an  insane  asylum  is  an  invroluntary  absence.' 

There  is  no  desertion  where  the  parties  are  separated  or 
are  forced  to  remain  apart  by  force  of  circumstances  over 
which  they  have  no  controL  Then  the  separation  is  not 
wilful  or  voluntary.  Such  is  the  case  where  one  of  the 
parties  must  remain  away  on  account  of  sickness,^  or  where 
the  separation  in  its  inception  was  caused  by  sickness.^  But 
the  sickness  of  other  members  of  the  family  will  not  justify 
H  long  absence  from  home  without  the  husband's  consent.* 

Where  the  absence  is  caused  by  business,  a  wilful  aban- 

iDew  t?.  Dew,  18  P.  D.  97.  «Pile  v.  PQe  (Ky.),  22  a  W.  216. 

«  Wolf  t?.  Wolf,  38  N.  J.  Eq.  12a  ^  Keech  v.  Keech,  1  P.  &  M.  641. 

'Townsend  v.  Townaend,  8  P.  &  •Neely  v.  Neely,  131  Pa.  652,  20 

M.  129.  A.  311. 

^HewB  V,  HewB,  7  Gray,  279.  ^Raster  t;.  Kaster,  48  Ma  Ap. 

^  Douglas  V.  Douglas,  31  la.  42L  115. 
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doninent  cannot  be  inferred.^  But  the  absence  cannot  be 
unreasonably  prolonged,  for  the  affairs  of  business  are  under 
control.  The  absent  party  cannot  for  this  reason  stay  away 
during  the  statutory  period,  for  in  such  case  the  desertion 
will  be  presumed  wilful.* 

^Ex  parte  Aldridge,  1  Swah  &       ^See  Razor  u  Bazor,  43  DL  Apt 
T.   88;   WiUiams  u  Williams^   8    5H  where  this  defense  failed. 
Swab.  A  T.  647. 
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§  73.  In  general 

74  The  offer  must  be  made  with 
a  bona  fide  intention  to 
bring  about  a  reconcilia- 
tion. 

75.  The  offer  must  be  made 
within  the  statutory  pe- 
riod. 


§  76.  The  cause  for  the  sex>arationr 
must  be  removed. 

77.  Improper  conditions  must  be 

omitted. 

78.  Request  to  return,  when  nec- 

essary. 

79.  Undiscloeed  unwillingness  to 

receive. 


§  73.  In  general; — Divorces  are  refused  to  parties  wha 
are  in  the  wrong.  If,  after  a  separation  by  consent  or  with- 
out justifiable  cause,  one  of  the  parties  seeks  a  reconciliation 
and  offers  to  return  and  the  other  refuses,  such  refusal  con- 
stitutes desertion,  and  the  party  making  the  offer  is  entitled 
to  a  divorce  after  the  statutory  period  of  time  has  elapsed, 
Not  every  offer  to  return  will  have  this  effect.  The  follow- 
ing requisites  of  the  offer  will  be  considered  in  the  order 
named: 

1.  The  offer  must  be  made  with  the  honafide  intention  to 
bring  about  a  reconciliation. 

2.  The  offer  must  be  made  within  the  statutory  period. 

3.  The  cause  for  the  separation  *must  be  removed. 

4.  Improper  conditions  must  be  omitted. 

If  the  husband  leaves  the  wife  without  justifiable  cause,  re- 
turns, and  offers  to  renew  the  cohabitation  before  the  statu- 
tory time  has  elapsed  and  she  rejects  the  proposal,^  or  the 
wife  offers  to  return  and  the  husband  will  not  receive  her,^ 
the  party  declining  the  offer  is  guilty  of  desertion.  If  both 
parties  are  guilty  of  matrimonial  offenses,  it  is  desertion  for 

1  Crow  V.  Crow,  28  Ala.  583;  Tay-  Watts  &  a  251 ;  Sowers'  Appeal, 
lor  r.  Taylor,  41  Kan.  686, 21  P.  632;  89  Pa.  173;  McGahay  v.  Will- 
Walker  t;.  Laighton,  11  Post  (N.  H.)  iams,  12  Johns.  293;  McCutcheon 
111.  V.  McGahay,  11  Johna  291;  Han- 

« Grove's  Appeal,  87  Pa.  St  443;  berry  v.  Hanberry,  29   Ala.  719  j 

English  V,  English,  6    Grant  Ch.  Newing  v.  Newing,  45  N.  J.  Eq.  498^ 

(N.  a)  580;  Fellows  n  FeUows,  81  18  A.  166,  # 

Mc.  342;    McDermott's  Appeal,  8 
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either  of  them  to  decline  to  return.*  In  some  cases  it  is  said 
that  denying  the  privilege  of  returning  to  the  home  raises 
a  presumption  of  consent  to  the  separation.^  This  presumj>- 
tion  does  not  arise  after  the  period  of  desertion  is  complete, 
and  the  injured  party  has  a  cause  for  divorce. 

§  li.  The  offer  must  be  made  with  a  bona  fide  intention 
to  bring  about  a  reconciliation. —  An  offer  made  while  suit 
is  pending  is  not  sufficient,  if  it  appears  that  it  was  made 
through  counsel  because  the  husband  is  unwilling  to  talk  to 
the  wife,  the  fair  inference  being  that  the  offer  is  not  made 
willingly  and  with  a  real  desire  that  it  should  be  accepted.' 
Where  the  litigation  is  evidently  an  attempt  to  recover  a 
portion  of  the  husband's  real  estate,  and  the  offer  is  in  the 
form  of  a  notice  approved  by  attorneys  and  communicated 
by  COD  stables,  when  the  wife  had  opportunity  for  personal 
interview,  "such  offer  is  not  a  sufficient  attempt  to  effect  a 
reconciliation.*  The  offer  must  be  made  under  such  circum- 
stances as  evince  a  spirit  of  forgiveness,  and  not  coupled 
with  repeated  accusations  and  expressions  of  hatred.*  The 
wife's  offer  to  return  is  not  sufficient  where  she  goes  with 
her  friends  to  her  husband's  house  and  demands  a  room  in 
the  house,  and  makes  no  attempt  at  reconciliation,  and  does 
not  offer  to  dismiss  a  pending  suit  for  divorce.*  The  circum- 
stances under  which  the  offer  was  made  and  the  subsequent 
conduct  of  the  parties  may  be  examined  to  ascertain  the 
good  faith  of  the  offer.  In  one  case  it  was  said :  "  The  ex- 
pression of  a  willingness  to  receive  her  again  in  his  home 
was  made  under  duress  of  arrest,  unaccompanied  and  not 
followed  by  any  acts,  or  even  words,  to  indicate  that  he 

1  Fulton  V.  Fulton,  86  Miss.  517,  Bowlby,  25  N.  J.  Eq.  406;  GiUen- 

^530;  Sisemore  v,  Sisemore,  17  Or.  waters  v.  Gillenwaters,  28  Ma  60; 

642,  21  P.  820;  Poor  v.  Poor,8  N.H.  Com.  v.  Boetcher,  8  Pa. Ca Ot  Rep. 

307;  Kimball  v.  Kimball,  18  N.  H.  544 

222;  Seaver  v.  Seaver,  2  Swab.  &  » Barrett  v.  Barrett,  87  N.  J.  Eq.  20. 

T.  665.   But  see  contra,  Hope  v,  ^  Prather  v.  Prather,  26  Kan.  272. 

Hope,  1  Swab.  &  T.  94.  «  McClurg's  Appeal,  66  Pa.  St  866. 

2Crowt;.Crow,28Ala.582;  Gray  •  Jenkins  v.  Jenkins,  104  HL  184. 
V.  Gray,  15  Ala.  779;  Bowlby  v. 
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honestly  desires  to  do  so,  cannot  be  considered  as  sufficient 
proof  that  he  wished  any  change  in  their  relations  or  that 
the  separation  should  come  to  an  end."  ^  Where  a  husband 
deserts  the  wife  under  the  most  cruel  circumstances,  ma- 
liciously charging  her  before  her  friends  with  adultery,  and 
also  procuring  from  her  a  wedding  ring  by  false  representa- 
tions, his  offer  to  return  is  not  made  in  good  faith  unless  he 
withdraws  the  charges  and  endeavors  to  make  amends  for 
his  misconduct.^  Where  the  circumstances  leave  it  to  be  in- 
ferred that  the  husband's  offer  was  made  for  the  purpose  of 
bringing  suit  against  the  wife's  father  for  enticing  away 
and  harboring  the  wife,  such  offer  may  be  refused,  for  it  is 
clear  that  it  was  not  made  in  good  faith.*  A  wife  may  de- 
cline to  return  to  her  husband's  house  to  receive  support 
without  renewing  cohabitation.*  In  such  case  it  was  said: 
"  The  offer  was  not  to  live  with  her  in  the  relation  of  hus- 
band and  wife;  and  as  she  was  by  the  nature  and  terms  of 
the  marriage  contract  entitled  to  stand  in  that  relation  to 
him,  she  was  not  bound  to  accept  of  an  offer  to  stand  in  any 
other  relation.  But  the  manner  in  which  the  offer  was  made 
is  no  less  objectionable  than  the  matter  of  it;  for  instead  of 
candidly  acknowledging  the  wrong  which  he  had  done  her 
and  promising  to  atone  for  it,  as  in  justice  he  ought  to  have 
done,  he  makes  the  same  groundless  insinuations  against  her 
chastity,  which  he  repeats  in  his  answer;  and  instead  of 
making  the  offer  through  some  friend  of  hers,  it  is  sent,  as 
far  as  appears,  by  a  stranger,  without  any  instructions  to 
attempt  reconciliation."  *  The  offer  may  be  made  by  counsel,* 
by  mutual  friends,'  or  by  letter,  which  is  perhaps  the  best 
means.  The  offer  by  letter  has  been  conmiended  because 
"  it  enabled  her  to  say  all  she  wanted  to  say  freely  and  with- 

i  Broom  v.  Broom,  47  N.  J.  Eq.  *  Briggs  v,  Briggs,  24  S.  G.  877; 

215,  20  A.  877,  affirmed  in  49  N.  J.  Moss  v.  Moss,  2  Ire.  55. 

Eq.  847,  26  A.  Wa  «  Fishli  v.  Fishli,  2  Litt  (Ky.)  337. 

2  MoKean  v.  MoKean  (N.  J.  Eq.),  «  Barrett  v.  Barrett,87  N.  J.  Eq.  2Ql 

5  A.  799.  'Crow  v.  Crow,  23  Ala.  583. 

<  Friend  v.  Friend,  Wright,  689. 
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out  interruption,  and  it  gave  him  the  amplest  opportunity 
for  deliberate  consideration,  and  it  avoided  all  danger  of  loss 
of  temper  on  either  side,  and  aU  opportunity  for  either  to 
indulge  in  irritating  allusions  to  the  past."  ^ 

§  75.  The  offer  mnst  be  made  within  the  statutory 
period, —  The  offer  to  return  is  ineffectual  if  made  after 
the  statutory  period  has  elapsed.  However  wilful  the  leav- 
ing may  have  been,  or  however  destitute  of  reasonable  cause, 
it  is  notr  a  ground  of  divorce  unless  the  separation  has 
continued  for  the  statutory  period.  The  "  door  of  repent- 
ance and  return "  must  be  kept  open  during  that  period. 
But  after  the  statutory  time  has  elapsed  the  injured  party 
has  a  cause  for  divorce.  If  such  party  refuses  to  renew  co- 
habitation it  is  not  desertion.  For  to  renew  cohabitation  is 
to  condone  the  offense,  and  the  law  does  not  enforce  condo- 
nation. This  refusal  of  an  offer  to  return  w^ill  not  bar  the 
divorce  to  which  the  party  is  already  entitled.* 

§  76.  The  cause  for  the  separation  must  be  removed.— 
A  party  who  is  justified  in  leaving  because  the  other  party 
committed  some  offense  which  is  a  cause  for  divorce  may  re- 
fuse to  return,  and  this  refusal  will  not  constitute  desertion, 
although  the  cause  is  removed  and  the  party  has  reformed. 
While  the  law  favors  reconciliation  in  order  to  preserve 
marriages,  yet  it  does  not  force  the  parties  to  condone  mat- 
rimonial offenses.  When  there  is  an  offense  against  the 
marriage  relation  which  the  law  recognizes  as  a  cause  for 
divorce,  the  innocent  party  has  an  absolute  right  to  obtain 
a  divorce.  A  cruel  or  drunken  husband  can  obtain  no 
advantage  or  prevent  the  separation  from  becoming  de- 
sertion on  his  part  by  requesting  the  wife  to  return  to  a 
cohabitation  which  she  was  legally  justified  in  terminating. 

1  Newing  v.  Newing,  45  N.  J.  Eq.  Murray  v.  McLaughlin.  1  Scotcli 

498, 18  A.  166.  Sesa  Cas.  (2d    8er.)  2d4;  Winch- 

^Benkert  v.  Benkert,  32  CaL  467;  combe  v.  Winchcombe,  8  Scotch 

Helser    v.    Helser,    Wright,    210;  Sess.  Cas.  (4th  Ser.)  726;  Muir  r. 

Fishli  r.  Fishli,  2  Litt  387;  Car-  Muir,  6  Scotch  Sess.  Cas.  (4th  Ser.) 

gill  t?.  Cargill,  1  Swab.  &  T.  235;  35a 
Basing  i\  Basing,  3  Swab.  &  T.  516; 
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But  ^here  the  cause  of  the  separation  is  not  such  as  would 
sustain  a  proceeding  for  divorce,  the  party  seeking  the  rec- 
onciliation must  make  reasonable  efforts  to  remove  the  ob- 
ject of  controversy.  Thus,  an  oiBfer  made  by  a  husband 
while  he  is  keeping  a  boarding-house  with  a  woman  with 
whom  the  wife  is  unfriendly  is  not  made  under  such  circum- 
stances that  a  reconciliation  can  be  effected.^  It  is  not  deser- 
tion for  the  wife  to  refuse  to  return  where  there  is  danger  of 
renewed  cruelty ;  or  where  the  husband  has  transferred  his 
affections  to  another  and  does  not  therefore  make  the  re- 
quest in  good  faith.*  And  it  is  clear  that  the  wife  may 
refuse  where  the  husband  is  living  in  open  adultery  with 
another  woman.' 

§  77.  Improper  conditions  must  be  omitted. —  A  request 
to  renew  cohabitation,  to  be  effectual,  must  not  be  burdened 
with  improper  conditions.  A  party  cannot  use  the  wrong- 
ful separation  as  a  means  of  extorting  gifts  to  children  of  a 
former  marriage.*  Nor  can  a  husband  obtain  a  divorce  on 
account  of  his  wife's  desertion  where  he  requires,  as  a  con- 
dition to  his  return  to  the  home,  that  she  release  her  interest 
in  his  real  estate.'  Where  the  parties  disagree  and  the  wife 
offers  to  return,  she  does  not  desert  because  she  refuses  to 
comply  with  the  condition  imposed  by  her  husband,  that  she 
should  cease  all  intercourse  with  her  mother.'  A  wife  can- 
not require  as  a  condition  of  her  return  that  her  son  by  a 
former  marriage  shall  be  allowed  to  visit  her.  The  husband, 
having  a  right  to  determine  who  shall  be  visitors  at  the 
home,  may  properly  refuse  admittance  to  one  who  had  at- 
tempted to  take  his  life.^  Nor  can  she  require  her  mother- 
in-law  to  leave  the  home  before  she  will  return,  as  the 
husband  has  a  right  to  determine  who  shall  live  with  him.^ 

J  EUiott  V.  EUiott,  48  N.  J.  Eq.  281.  »  Day  v.  Day,  84  la.  231,  50  N.  W. 

^Grant  v.  Grant,  86  N.  J.  Eq.  502.  979. 

•Farmer  v.  Farmer,  9  P.  D.  245;  « Williams  v.  Williams,  130  N.  Y. 

Oracia  v.  Gracia,  18    P.  D.  216;  198,  29  N.  E.  98. 

Briggs  V.  Briggs,  24  a  C.  877;  Mai-  '  Fulton  v,  Fulton,  36  Miss.  517. 

tinson  V.  Mallinson,  1  P.  &  M.  98.  ^  Jones  v,  Jones,  55  Ma '  Ap.  523. 

<  Gains  v.  Ghuns,  —  Ky.  — ,  19 
a  W.  929. 
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In  reason  it  wonld  seem  that  a  wife  would  not  be  guilty  of 
desertion  if  she  refused  to  return  because  the  husband  has 
no  home  in  which  he  can  receive  her.  For  this  is  true  where 
the  husband,  in  exercising  his  undisputed  right  to  fix  the 
domicile,  requests  the  wife  to  leave  a  home  and  means  of 
support  and  foUow  him  to  a  place  where  he  has  neither 
home  nor  business.^  It  seems  she  may  refuse  the  offer  where 
the  husband  has  no  visible  means  of  support,  although  the 
question  is  not  decided.^  This  would  be  true  where  the  neg- 
lect to  provide  was  suflBcient  to  support  a  cause  for  divorce^ 
for  a  return  would  be  a  condonation  of  that  offense.  A  wife 
cannot,  however,  refuse  to  return  to  her  husband's  house  be- 
cause she  has,  in  her  opinion,  a  better  home.'  As  the  hus- 
band has  the  right  to  locate  the  matrimonial  domicile,  the 
wife  must  offer  to  return  to  that  place  and  to  live  with 
him  there.*  An  offer  to  cohabit  with  the  husband  at  any 
other  place  is  not  a  valid  offer.*  Where  the  wife  left  the 
husband  and  offers  to  return  and  the  husband  is  willing  to 
receive  her,  she  must  use  reasonable  efforts  to  return  to  him. 
His  refusal  to  come  after  her  or  to  furnish  her  a  conveyance 
will  not  constitute  desertion  on  his  part,  where  the  wife  is- 
near  the  husband's  house  and  could  easily  return  at  any  time.* 
§78.  Bequest  to  return,  when  necessary. —  No  request 
to  return  is  necessary  on  the  part  of  the  complainant  where 
the  defendant,  at  the  time  of  the  separation,  was  guilty  of 
misconduct  which  was  suflicient  to  constitute  a  cause  for  di- 
vorce. In  such  case  it  is  not  probable  that  the  complainant 
desires  the  offender  to  return,  as  it  may  be  unsafe  and  im- 
proper. There  are  two  causes  for  divorce  in  such  case  —  one 
for  the  misconduct  and  the  other  for  the  desertion.  The 
law  does  not  require  condonation  of  either  of  these  causes. 
Under  these  circumstances  the  complainant  may  obtain  a 

1  Phelan  u  Phelan,  135  IlL  445,  73  CaL  680,  15  P.  313;  Messenger  v. 
25  N.  E.  751.  Messenger,  56  Ma  329. 

2  Belden  v.  Belden,  6  Stew;  Ch.  <  People  v.  Vitan,  10  N.  Y.  Sup. 
94;  Costm  V.  Costill,  47  N.  J.  Eq.  909. 

346,  21  A.  35.  «  Kennedy  v.  Kennedy,  87  111.  250. 

3  Sisemore  v,  Sisemore,  17  Or.  542,       6  Thomas  r.  Thomas,  —  IlL  — ► 
21  P.  820.  See,  also,  Carey  v,  Carey,    88  N.  E.  794. 
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divorce  for  desertion,  although  the  offender  has  not  been 
requested  to  return,  for  such  request,  if  complied  with,  would 
place  the  complainant  under  obligations  to  receive  the 
oflfender  and  condone  the  offense.  Thus  the  wife  is  entitled 
to  divorce  for  desertion  where  she  left  the  husband  on  ac- 
count of  cruelty  and  drunkenness,  although  she  has  not  tried 
to  effect  a  reconciliation  or  requested  him  to  return.* 

Where  the  separation  is  the  result  of  mutual  fault  or  the 
complainant  is  not  free  from  blame,  the  request  to  return  is 
necessary.*  It  is  also  necessary  where  the  parties  became 
separated  through  mutual  want  of  affection,'  or  one  party 
was  at  first  absent  on  account  of  sickness  or  business.*  In 
such  cases  it  is  the  wise  and  conservative  policy  of  the  law 
to  require  some  reasonable  effort  on  the  part  of  the  com- 
plainant to  effect  a  reconciliation  and  thus  endeavor  ta 
remedy  the  wrongs  of  which  he  complains.  There  must  be 
some  opportunity  for  explanation  and  apology.*  If,  how- 
ever, the  effort  fails,  the  party  refusing  the  overture  is  guilty 
of  desertion  from  the  time  of  such  refusal.* 

Where  the  circumstances  show  that  all  efforts  at  recon- 
ciliation would  have  been  unavailing,  a  divorce  will  be 
granted  without  a  request  for  return.  If  the  evidence  shows^ 
that  the  wife  was  of  such  disposition  and  temper  that  any 
effort  to  induce  her  to  return  would  probably  result  in  a 
renewed  determination  on  her  part  to  remain  away,  the 
husband  is  not  required  to  make  repeated  efforts  to  induce 

1  Sargent  v.  Sargent,  36  N.  J.  Eq.  590;  Goldstein  v.  Goldstein,  —  K 

644,  reversing  38  N.  J.  Eq.  204    See,  J.  Eq. — ^p  26  A.  86a 

also,  Lanier  v,  Lanier,  62  Tenn.  'Reese  v.  Reese,  34  N.  J.  Eq.  32; 

462,  where  no  'efforts  to  induce  re-  Kestler  v.  Kestler,  81  N.  J.  Eq.  197. 

turn  were  required.  *Beller  v.  BeUer,  50  Mich.  49; 

2Bowlby  V.  Bowlby,  25  N.  J.  Eq.  Swan  v.  Swan,  15  Neb.  453;  Keech 

406;  Hankinson  v,  Hankinson,  88  v.  Keech,  1  P.  &  M.  641. 

N.  J.  Eq.  (6  Stew.)  66;  Edwards  v.  ^Smithson  v,  Smithson,  TMackey 

Edwards,  20   Grant  (U.  C),   892;  (D.  C),  227;  Scott  v,  Scott,  44  Ma 

Bigelow  V.  Bigelow,  Wright,  416;  Ap.  600. 

Mayer  v.  Mayer,  81  N.  J.  Eq.  411;  «  Slack  v.  Slack,  —  N.  J.  Eq  — , 

Cornish  v.  Cornish,  23  N.  J.  Eq.  208;  22  A.  1080;  Williams  v,  Williams^ 

Allen  V.  Alien,  84  Ala.  867,  4  Sa  180  N.  Y.  198,  29  N.  E.  98,  affirming 

6N.Y.  Supi).645. 
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her  to  return.^  The  law  does  not  require  a  useless  and  un- 
necessary act.- 

The  wife  is  not  under  the  same  obligations  to  effect  a  rec- 
onciliation as  the  husband.  "  Not  that  the  tie  is  more  or 
less  binding  on  the  part  of  the  wife ;  but  where  the  act  of 
desertion  occurs  without  reason  on  his  part  and  without 
fault  on  her  side,  the  same  efforts  to  restore  harmonious  re- 
lations are  not  expected  from  her  as  would  be  from  him  if 
the  case  were  reversed."  • 

§  79,  Undisclosed  unwillingness  to  receiye. —  While  the 
deserted  party  must  stand  ready  to  receive  the  deserter  if 
an  offer  of  return  is  made  during  the  statutory  period,  yet 
it  is  not  necessary  that  the  deserted  party  should  be  willing 
at  all  times  and  under  any  supposed  circumstances  to  receive 
the  offender.  For  a  party  is  not  bound  by  mere  undisclosed 
emotions.  The  intent  or  mental  purpose  must  be  expressed 
by  words  or  acts.  Thus,  an  admission  of  a  husband  to  a 
question  by  the  court,  that  he  was  willing  to  take  his  wife 
back  and  live  with  her  "  until  he  heard  of  her  adultery  and 
satisfied  himself  that  it  was  true,  after  which  he  was  not 
willing  to  live  with  her,"  will  not  prevent  his  obtaining  a 
decree.  "  If  he  remains  silent  until  he  files  his  libel,  his 
silence  does  not  take  away  his  right  to  a  decree.  Conduct 
which  is  in  itself  proper  cannot  be  made  improper  by  in- 
quiriog  what  he  would  have  done  in  an  event  which  did  not 
happen.  The  mode  of  testing  that  was  for  the  wife  to  offer 
to  return.  A  tender  under  a  contract  would  not  be  excused 
by  the  contractor's  subsequent  admission  that  he  would  not 
have  accepted  it  if  made,  provided  he  had  done  no  overt  act 
of  waiver.  In  general,  a  person  does  not  lose  rights  which 
he  may  lawfully  renounce  until  he  has  renounced  them  by 
.an  overt  act."  *  At  the  trial  of  a  suit  for  divorce  the  com- 
plainant was  asked  if  she  was  willing  to  return  to  her  hus- 

1  ThraU  V.  ThraU,  82  N.  J.  Eq.  23L  644^  reversing  88  N.  J.  £q.  d04   See, 

3  See,  also,  Wmey  v.  WUley,  11  also,  Ck)6till  v.  Costill,  47  K.  J.  £q. 

Scotch  Sess.  Ca&  (4th  Ser.)  815.  846,  21  A.  85. 

'Sargent  v,  Sargent,  86  N.  J.  £q.  ^Holmes,  J^  in  Ford  v.  Ford,  143 
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band  now.  She  answered, "  I  am  not  now  willing  to  adhere 
to  him  if  he  is  willing  to  take  me  back."  In  the  court  of 
sessions  Lord  Young  said:  "I  do  not  like  such  questions. 
And  I  am  not  sure  I  should  have  allowed  such  a  question 
myself.  If  I  had  allowed  it,  I  think  the  discreet  answer 
would  have  been,  *  If  I  had  been  asked,  I  should  have  taken 
time  to  consider  my  answer.' " '  In  reference  to  the  subject 
Mr.  Bishop  uses  the  following  vigorous  language:  "  To  cut 
oflf  a  party's  right  on  the  strength  of  what  either  he  or  a 
third  party  surmised  he  might  have  done  in  imaginary  cir- 
cumstances which  never  transpired  would  be  a  most  unfort- 
unate antic  in  a  court  of  justice."  ^  What  the  plaintiff 
might  have  done  had  the  defendant  returned  and  offered 
to  renew  cohabitation  is  conjectural  and  immaterial.'  In 
Michigan  and  New  Jersey  this  kind  of  a  question  is  allowed. 
For  instance,  a  husband  is  precluded  from  divorce  for  de- 
sertion because  he  admitted  to  the  court  that  his  wife  might 
return  if  he  would  go  to  California  for  her,  "  but,"  said  he, 
"  it  would  be  a  good  while  before  I  would  go."  *  And  where, 
after  repeated  offers  of  reconciliation  are  refused,  a  husband 
resolves  that  he  will  make  no  further  offers  and  does  not 
care  whether  the  wife  returns,  he  is  denied  divorce,  although 
the  wife  did  not  offer  to  return  and  was  not  aware  of  his 
changed  attitude  towards  her.*  The  decisions  of  these  two 
states  are  perhaps  affected  by  the  rule  that  the  desertion 
must  be  against  the  will  of  the  deserted  party ;  but  whether 
under  that  rule  or  the  rule  stated  in  this  section  the  error 
is  manifest.  Kemarks  made  by  the  plaintiff  long  after  the 
cause  of  action  has  accrued  and  not  communicated  to  the 
deserter  cannot  be  enlarged  and  construed  into  an  active 
<K)nsent  to  the  separation. 

Mas&  578, 10  N.  E.  474    See,  also,  » Monteath  v.  Monteath,  51  DL 

Reg.  V.  Cookham  Union,  9  Q.  B.  Ap.  126. 

Div.  522.  *  Wright  v.  Wright,  81  Mich.  572, 

.1  Winchcombe  v.  Winchcombe,  45  N.  W.  365. 

S  Scotch  Sees.  Cas.  (4th  Ser.)  726.  *  Grant  v.  Grant,  86  N.  J.  £q.  502. 

2  2  Bishop's  Mar.,  Sep.  &  Bi  v.,  sec. 

1485. 
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WHAT  BREAKS  THE  CONTINUITY  OF  DESERTION. 


§  80.  In  general 

81.  Renewing  coliabitation. 

82.  Articles  of  separation. 

83.  Continuing  support. 


§  84.  Division  of  property, 

85.  Offer  to  return. 

86.  Attempting  to  return. 


§  80.  In  general. —  Where  by  the  terms  of  the  statute 
the  desertion  must  be  for  a  certain  length  of  time,  the  pe- 
riod of  desertion  must  be  continuous.^  The  proof  may  con- 
sist in  showing  that  the  intent  to  desert  and  the  separation 
commenced  at  a  certain  time.  Then  the  intent  to  desert 
will  be  presumed  to  have  continued;  for  it  is  a  familiar  rule 
of  law  that  a  condition  of  facts  once  proved  is  presumed  to 
continue  until  there  is  proof  to  the  contrary.*  When  the 
desertion  commences  the  continuity  is  not  broken  by  a 
change  of  residence  of  either  of  the  parties.'  The  deser- 
tion continues  wherever  the  deserter  may  go.  When  the 
continuity  of  the  desertion  is  broken,  the  latter  and  former 
desertions  cannot  be  added  together  to  make  the  full  statu- 
tory period.  Thus,  if  the  deserter  should  return  and  re- 
new cohabitation  after  an  absence  of  one  year  and  then 
desert  a  second  time,  the  first  year  of  the  desertion  must 
be  excluded  in  calculating  the  period  of  desertion.*  In  gen- 
eral it  may  be  said  that  the  continuity  of  the  desertion  is 
broken  by  the  offer  or  attempt  of  the  deserted  party  to  re- 
turn.* 

§  81.  Renewing  cohabitation. —  If  the  parties  live  to- 
gether for  a  short  time  during  the  period  of  separation,  the 
continuity  of  the  desertion  is  broken.    But  the  circumstances 

^Embree  v.  Embree,  53  IlL  394;  'Ashbaugh  v.  Ashbaugh,  17  HI 

Wagner  v.  Wagner,  39  Minn.  394,  476;  Colbum  v.  Ck)lbum,  70  Mich. 

40N.W.860;  Rie  v.  Rie,  84  Ark.  37.  647,  38  N.  W.  607;  FishU  v.  Fishli, 

SBurk  V.  Burk,  21  W.  Va.  445;  2  Litt  (Ky.)387. 

Prather  v,  Prather,  26  Kan.  273;  ^Gaillard   v.  GaiUard,  23  Mis& 

Bailey  v.  Bailey,  21  Gratt  43;  Gray  152;  Ex  parte  Aldiidge,  1  Swab.  & 

V,  Gray,  15  Ala.  779;  Grossman  v.  T.  8a 

GroBsman,  83  Ala.  486.  »See  Offer  to  return,  §§  78-79. 
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of  this  cohabitatioH  must  show  an  intent  of  the  injured  party 
to  forgive  the  offense.  All  the  essential  elements  of  con- 
donation are  required ;  for  the  cohabitation  maj^  have  taken 
place  under  such  circumstances  that  no  forgiveness  can  be 
inferred.  The  continuity  of  the  desertion  is  broken  where 
the  parties  cohabit  for  a  period  of  ten  days,*  or  where  the 
husband  returns  and  cohabits  with  the  wife  several  times 
during  the  period  of  the  alleged  desertion.^  But  the  fact 
that  the  wife  returns  to  assist  the  children  in  domestic  af- 
fairs is  not  sufficient  to  show  a  condonation,  where  she 
openly  avows  her  intention  of  separating  from  her  husband 
and  occupies  separate  rooms  while  at  the  house.' 

A  more  difficult  question  was  presented  where  the  wife 
left  the  husband  and  determined  to  live  at  her  brother's 
house.  The  husband  provided  a  comfortable  home  near  by 
and  desired  her  to  come  and  live  with  him,  but  the  wife  re- 
fused at  all  times  and  insisted  that  her  husband  must  live 
with  her  on  her  brother's  farm.  During  the  period  of 
desertion  the  husband  went  to  the  brother's  house  and  re- 
mained with  his  wife  one  night  and  two  days,  attending  the 
funeral  of  a  relative.  The  court  held  that  the  fact  that  the 
parties  occupied  the  same  bed  for  one  night  did  not  consti- 
tute a  condonation  nor  break  the  period  of  desertion,  where 
the  evidence  showed  that  the  wife  never  at  any  time  agreed 
to  return  to  his  house  and  renew  cohabitation  and  perform 
all  her  marital  duties.  "  It  was,  at  most,  only  a  recognition 
of  a  portion  of  those  duties,  wholly  refusing  the  perform- 
ance of  all  the  others ;  and  there  was  the  refusal  of  all  after- 
wards. It  cannot  be  inferred  from  that  single  act,  nor  is 
there  any  evidence  to  show,  that  she  agreed  or  intended  to 
permanently  resume  their  marriage  relations,  or  that  it  was 
understood  that  her  absence  might  continue.  Such  an  in- 
ference is  not  warranted.  Had  she  gone  to  his  house  and 
they  had  so  cohabited,  then  there  would  have  been  entirely 

iGaaiard  v.  GaUlard,  2S  Miss.    25  N.  E.  751;  Burk  v.  Biirk,  21  W. 
152.  Va.  445. 

iPhelan  v.  Phelan,  135  BL  445,       SRie  v.  Rie,  34  Ark.  87. 


132  DBSERTION.  [§§  S2, 83. 

a  diflferent  question  presented."  ^  There  is  no  doubt  the  in- 
tention to  desert  was  always  present  in  this  case.  The  ques- 
tion arises,  Can  the  parties  cohabit  and  yet  show  that  no 
condonation  has  taken  place  ?  It  seems  not,  for  the  law  can- 
not permit  a  party  to  assert  an  intention  contrary  to  the 
result  of  his  actions.  This  decision  has  been  criticised  as 
"  wrong  in  principle,  and  decidedly  dangerous  to  good  mor- 
als in  its  tendency."  - 

AVhere  the  wife  refuses  for  several  years  to  leave  her  par- 
ents and  reside  with  her  husband,  if  she  subsequently  returns 
and  they  rent  a  house  and  commence  housekeeping  and  live 
together  for  seven  or  eight  years,  the  conduct  of  the  hus- 
band will  prevent  him  from  obtaining  a  divorce  although 
they  do  not  resume  marital  relations  and  the  husband  at  all 
times  refuses  to  condone  the  desertion.' 

§  82.  Articles  of  separation. —  The  period  of  desertion  is 
also  broken  where  the  offending  party  makes  some  arrange- 
ment showing  consent  to  the  separation,  as  by  entering  into 
articles  of  separation.*  The  authorities  are  not  clear  whether 
such  articles,  entered  into  after  a  right  to  divorce  for  deser- 
tion has  accrued,  will  or  wiU  not  bar  the  right  to  divorce.* 
The  object  of  the  articles  of  separation  being  to  provide  for 
the  wife  and  children,  it  seems  clear  that  they  should  not 
deprive  the  husband  of  his  right  already  accrued,  when  fur- 
nishing support  under  similar  circumstances  would  not*  break 
a  period  of  desertion  not  yet  completed.  The  real  question 
is  whether  the  plaintiff  consented  to  the  separation  and  con- 
doned it,  or  whether  the  agreement  was  entered  into  out  of 
necessity  or  to  avoid  a  suit  for  separate  maintenance. 

§  83.  Continuing  support. —  The  desertion  is  complete 
when  the  cohabitation  is  discontinued  without  intention  of 
renewing  it.  The  fact  that  the  husband  continued  to  sup- 
port the  wife  may  mitigate  his  offense  to  some  extent,  but 

1  Kennedy  r.  Kennedy,  87  III  250.  601 ;  Anquez  v,  Anquez,  1  P.  &  M. 

2Burk  V.  Burk,  21  W.  Va.  445.  176. 

'  Holmes  v.  Holmes,  44  Mich.  555.  *  Compare  Jones  v,  Jones,  18  Ala, 

*  Buckmaster  v.  Buckmaster,  1  P.  145;  Brown  v.  Brown,  5  Gill,  249. 
&  M.  713;  Crabb  v.  Crabb,  1  P.  &  M. 
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does  not  change  the  character  of  the  separation.  The  right 
of  the  wife  is  not  defeated  by  such  contributions  towards  her 
support  after  the  abandonment.^  And  the  period  of  deser- 
tion is  not  interrupted  by  contribution  to  the  support  of  the 
wife  and  children.  "  A  man  may  do  as  much  as  this  from 
motives  of  charity,  or  deference  to  the  opinion  of  others,  or 
in  order  to  discharge,  in  part,  a  legal  responsibility  for  the 
means  of  living  furnished  her;  although  he  may  all  the  time 
have  a  fixed  intention  permanently  to  abandon  all  personal 
relations  with  her."  ^  The  husband  may  not  only  support 
the  wife  and  children,  but  may  visit  her  apartments  every 
day  to  see  the  children,  \Nithout  resuming  the  relation  of 
husband,  and  yet  not  be  relieved  of  the  charge  of  abandon- 
ment.' A  wife  will  not  be  prevented  from  obtaining  a  di- 
vorce from  a  dissolute  husband  who  has  deserted  her  by  the 
fa<3t  that  she  has  contributed  periodically  to  his  support  for 
more  than  three  years.*  In  Pennsylvania  the  husband  was 
precluded  from  obtaining  divorce  for  his  wife's  desertion  by 
the  fact  that  he  paid  her  a  monthly  allowance,  his  consent 
being  presumed  from  the  payments.*  In  a  later  case  the  hus- 
band was  granted  a  divorce,  although  he  had  paid  the  wife 
an  allowance  in  conformity  to  a  decree  of  quarter  sessions 
compelling  him  to  pay  a  weekly  allowance  so  long  as  they 
should  remain  separate.* 

But  where  the  husband  assents  to  the  separation  by  per- 
mitting the  wife  to  go  where  she  chooses  and  does  not  in- 
sist that  she  shall  perform  her  duties  as  a  wife,  the  furnish- 
ing support  is  some  evidence  of  his  consent  to  her  conduct.^ 

1  Yeatman  v.  Yeatman,  1  P.  &  M.  *  Schotte  v,  Schotte,  8  W.  Notes 

489;    McDonald    v.    McDonald,    4  (Pa),  236.   See,  also,  Van  Leer  r.  Van 

Swalx  &  T.  242.  Leer,  13  Pa.  211;  Ralston's  Appeal, 

^Magrath  v.  Magrath,  103  Mass.  93  Pa.  133;  Kalisch  v.  Kalisch,  9 

577.  Wis.  529. 

'Cleannan  v.  Clearman,  2  N.  Y.  6  Bander's  Appeal,  115  Pa.  480,  10 

Supp.  356.  A.  41. 

*  Sargent  v.  Sargent,  36  N.  J.  Eq.  ^Qoldbeck  v,  Goldbeck,  18  N.  J. 

644;  Nott  r.  Nott,  1  P.  &  M.  251.  Eq.  42. 
See.    also,    Willey   v.    Willey,   11 
Scotch  Sess.  Cases  (4th  Ser.)  815 
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§  84.  Division  of  property. —  A  consent  to  a  separation  is 
not  presumed  where  a  portion  of  the  property  is  given  the 
wife  after  the  separation,  and  the  evidence  shows  that  the 
property  was  divided  in  pursuance  of  peremptory  demands 
and  probably  to  avoid  litigation.^  Nor  is  consent  presumed 
from  such  a  division  when  made  after  failing  in  all  attempts 
to  persuade  the  wife  to  return,  and  where  the  husband  has 
always  been  ready  to  live  with  the  wife.* 

Although  a  desertion  may  have  been  wrongful  in  its  in- 
ception, yet  its  duration  may  be  broken  by  showing  that  at 
some  time  the  injured  party  has  consented  and  acquiesced  in 
the  separation.  Such  consent  rightly  precludes  the  party 
from  afterwards  complaining  of  the  separation  as  wrongful.' 

§  85.  Oflfer  to  return. —  When  the  deserter  repents  and 
makes  an  oflfer  to  return  and  renew  cohabitation,  this  is  suf- 
ficient to  break  the  desertion  and  is  a  bar  to  the  suit.*  But 
if  the  oflfer  of  return  is  not  made  until  the  period  of  deser- 
tion is  complete,  such  oflfer  will  not  break  the  desertion.* 

The  oflfer  to  return  must  be  made  under  such  circumstances 
as  to  show  sincerity  and  to  evince  a  real  desire  for  recon- 
ciliation. If  the  oflfer  is  accepted  and  then  withdrawn  Avhile 
the  injured  party  is  seeking  to  fulfill  the  conditions  of  the 
oflfer,  the  period  of  desertion  is  not  broken,  for  it  does  not 
appear  that  a  reconciliation  was  sought.* 

§86.  Attempting  to  return. —  The  intention  to  desert 
must  be  continuous.  If  the  party  who  has  left  without  just 
cause  should  conclude  to  return,  and  attempt  to  do  so,  this 
is  as  good  proof  of  a  change  of  heart  as  though  the  party 
had  made  a  verbal  or  written  oflfer  to  return.  The  deser- 
tion is  broken  if  the  wife  seeks  admittance  to  the  husband^s 
home,  and  admission  is  refused  by  the  husband's  mother, 

iStoffer  t'.  Stoffer,  50  Mich.  491.  326;  Lodge  v.  Lodge,  15  P.  D.  159; 

2  Parker  v.  Parker,  28  111.  Ap.  22.  Gaillard  v.  Gaillard,  23  Miss.  152; 

3  See  Driver  v.  Driver,  28  N.  J.  Hankinson  i\  Hankinson,  33  N.J. 
Eq.  393;  Belden  v,  Belden,  33  N.  J.  Eq.  66. 

Eq.  94;  Aitkinson  v.  Aitkinson,  37        *See  ante,  §  75. 
la.  364  ^  Messenger  v.  Messenger^  56  Ma 

*  Brooks  V.  Brooks,  1  Swab.  &  T.    329. 
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if,  when  such  refusal  is  communicated  to  the  husband,  he 
acquiesces  in  it,^  or  where  the  wife  searches  for  her  husband 
and  makes  every  effort  by  mail  and  otherwise  to  find  him 
and  return  to  him.-  When  such  attempt  has  been  made,  it 
is  clearly  sufficient  to  evince  a  desire  to  renew  cohabitation ; 
and  when  the  other  party  has  knowledge  of  the  attempt,  it 
is  sufficient  to  cast  upon  hiTn  the  responsibility  of  the  con- 
tinued separation. 

A  wife  who  is  clearly  in  the  wrong  in  leaving  her  hus- 
band may  repent  and  write  to  him  that  she  desires  to  forget 
the  past  and  return  to  live  with  him.  A  failure  to  answer 
such  a  letter  will  make  the  husband  responsible  for  her  ab- 
sence, and  his  application  for  divorce  will  be  denied.' 

1  Bowlby  V,  Bowlby,  25  N.  J.  Eq.  «  Newing  v.  Newing,  45  N.  J.  Eq. 
406,  570.  498, 18  A.  160. 

3  Albee  v.  Albee,  141  HL  550,  81 
N.  R  153,  afiSrming  43  lU.  Ap.  370. 
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WHEN  PLAINTIFF  IS  PRECLUDED  BY  HIS  OWN  MIS- 

CONDUCT. 


§  87.  In  general 
88.  Separation    provoked    bj 
plaintiff. 


§  89.  Whether     the     provocation 
must  be  a  cause  for  divorce. 

90.  Acquiescence. 

91.  Consent  to  the  separation. 


§  87.  In  general. —  It  is  a  familiar  principle  of  the  law 
that  a  party  is  not  entitled  to  relief  where  he  has  contributed 
to  the  wrong  of  which  he  complains,  or  has  made  no  reason- 
able exertion  to  prevent  it  or  acquiesces  in  it.  This  princi- 
ple is  frequently  applied  to  actions  for  divorce  on  the  ground 
of  desertion.  It  must  be  distinguished  from  the  guilty  con- 
duct of  the  plaintiff  which  would  amount  to  recrimination,, 
for  in  such  case  the  misconduct  must  constitute  a  cause  for 
divorce.  The  misconduct  considered  here  is  not  a  cause  for 
divorce.  It  is  conduct  showing  acquiescence  in  the  separa- 
tion or  a  consenting  to  it,  and  a  failure  to  use  reasonable 
efforts  to  bring  about  a  reconciliation  and  thus  exhaust  all 
means  of  compromise  before  seeking  the  extraordinary  rem- 
edy of  absolute  divorce.  Thus,  one  who  has  refused  an  offer 
of  the  deserter  to  renew  cohabitation  is  denied  divorce  be- 
cause an  acceptance  of  the  offer  would  have  ended  the  sep- 
aration of  which  he  complains.*  One  who  provokes  the 
separation  or  acquiesces  in  a  separation  without  just  cause, 
or  consents  to  the  leaving  or  does  nothing  to  prevent  it,  is 
precluded  from  divorce.  In  seeking  equity  he  has  not  come 
with  clean  hands.  This  principle  requires  something  more 
than  a  mere  statement,  and  in  subsequent  sections  it  will  be 
applied  to  the  various  questions  which  arise  in  cases  where 
the  plaintiff  is  precluded  from  divorce,  although  the  defend- 
ant is  in  fact  guilty  of  desertion. 

§  88.  Separation  provoked  by  plaintiff. —  It  is  clear  that 
the  plaintiff  is  precluded  from  divorce  where  he  has  pro- 
voked the  separation  of  which  he  complains.    To  a  husband 


1  Gray  v.  Gray,  15  Ala.  779;  Davis  v.  Davis  (N.  J.  Eq.),  30  A.  20. 
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seeking  a  divorce  under  such  circumstances  the  law  says, 
"  Your  barbarity,  your  inhumanity,  or  your  gross  neglect 
(as  the  case  might  be)  was  the  occasion  of  the  separation  of 
Avhich  you  complain ;  your  wife  was  only  an  involuntary 
actor  on  the  scene,  and  you  must  be  content  to  abide  the  con- 
sequences resulting  from  your  own  misconduct."  ^  A  party 
who  has  provoked  the  separation  by  cruel  treatment  is  not 
entitled  to  a  divorce.^  A  wife  is  not  entitled  to  a  divorce 
for  desertion  where  she  provoked  the  quarrel  leading  to  the 
cruelty  inflicted  at  the  time  of  the  separation.'  A  separa- 
tion by  the  husband  is  not  desertion  where  the  wife,  with- 
out any  justifiable  cause,  declares  she  will  leave  unless  he 
does.*  The  misconduct  must,  however,  be  in  some  manner 
the  cause  of  the  separation,  and  not  so  remote  that  a  con- 
donation would  be  presumed.' 

§  89.  Whether  the  provocation  must  be  a  cause  for  di- 
vorce.— We  have  seen  that  a  plaintiff  cannot  obtain  a  de- 
cree of  divorce  for  desertion  where  he  provoked  the  separa- 
tion by  his  own  misconduct.  This  proposition  is  undisputed, 
and  is  in  conformity  with  our  whole  system  of  jurispru- 
dence. It  remains  to  inquire  what  misconduct  of  plaintiff 
will  preclude  him  from  divorce  for  desertion.  Must  it  be  a 
cause  for  divorce?  Or  will  it  suffice  that  the  misconduct 
which  induced  the  wife  to  leave  was  onlv  trivial?  If  his 
misconduct  was  only  a  slight  offense,  it  did  not  justify  the 
leaving.  The  parties  then  stood  as  though  they  separated 
by  agreement.  Neither  can  obtain  a  divorce,  because  both 
are  in  the  wrong.  The  plaintiff  is  precluded  by  his  miscon- 
duct, however  slight,  and  the  wife  is  not  entitled  to  divorce 
because  she  left  the  husband  without  justifiable  cause.®    In 

1  Pidge  t\  Pidge,  3  Met  257,  44  3  Carter  v.  Carter,  63  III  439. 

Mass.  257.  *  Kestler  v,  Kestler,  31  N.  J.  Eq. 

2Kikel  r.  Kikel,  25  Neb.  256,  41  197;  Hesler  r.  Hesler,  Wright,  211. 

N.  W.  180;  Marker  r.  Marker,  11  » Graeff  i\  Graeff,  —  N.  J.  Eq. — , 

N.  J.  Eq.  256:  Meldowney  v,  Mel-  2o  A,  704. 

downey,  27  N.  J.  Eq.  328;  Ritten-  sHerold  v,  Herold,  47  N.  J.  Eq. 

house  v\  Rittenhouse,  29  N.  J.  Eq.  210,  20  A.  375;  Dwyer  v.  Dwyer,  16 

274    See,  also,  Watkinson  i\  Wat-  Mo.  Ap.  422. 
kinson,  12  B.  Moiu  210. 
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such  case  it  is  clearly  the  duty  of  the  husband  to  seek  a  rec- 
ouciliation.  Until  he  does  so  he  acquiesces  in  the  separa- 
tion and  will  not  be  entitled  to  divorce. 

It  is  contended  by  Mr.  Bishop  that  the  husband  is  entitled 
to  a  divorce  unless  the  wife  can  show  that  the  separation 
was  caused  by  some  provocation  of  the  husband  which 
amounted  to  a  cause  for  divorce.  If  this  is  the  law,  in  the 
supposed  case  the  husband  is  entitled  to  a  divorce  although 
he  is  in  the  wrong.  There  is  danger  here  of  confusing  two 
rules:  one  that  the  plaintiff  is  precluded  from  obtaining  di- 
vorce where  he  has  provoked  the  separation ;  the  other  that 
the  plaintiff  cannot  obtain  a  divorce  where  she  separated  from 
defendant  without  justifiable  cause.  Both  rules  tend  to  pre- 
serve the  marriage  and  are  not  in  conflict.  To  illustrate 
this,  suppose  the  husband  locks  the  wife  out  of  the  house, 
and  she  returns,  discovers  the  fact,  and  never  returns  again, 
and  no  attempt  is  made  to  effect  a  reconciliation.  Here  we 
may  apply  both  rules.  If  the  husbands  asks  for  divorce  he 
is  precluded  because  he  provoked  the  separation,  and  this 
cast  upon  him  the  duty  to  seek  the  wife  and  ask  her  to  re- 
turn. Until  he  does  this  he  tacitly  consents  to  the  separa- 
tion. If  the  wife  asks  for  divorce  for  this  conduct,  she  is 
not  entitled  to  divorce  because  she  was  not  justified  in  leav- 
ing the  husband.  The  act  of  locking  her  out  is  not  cruelty 
or  any  other  cause  for  divorce.  Her  duty  was  to  offer  to 
return,  and  until  she  does  so  and  the  husband  refuses  the 
offer,  he  is  not  guilty  of  desertion. 

Our  adjudications  amply  illustrate  and  sustain  the  doc- 
trine that  the  plaintiff  cannot  obtain  a  divorce  for  desertion 
where  he  has  provoked  the  separation  by  any  misconduct, 
although  not  a  cause  for  divorce.  A  husband  being  subject 
to  epileptic  fits  represented  to  the  wife  before  marriage  that 
he  had  recovered  from  the  disease,  which  was  not  true. 
The  wife  married  him  relying  on  his  statements,  but  was 
forced  to  leave  him  on  account  of  subsequent  attacks  when 
they  were  alone.  lie  refused  to  employ  any  one  to  remain 
with  her  during  these  attacks,  and  made  no  attempts  to  in- 
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duce  her  to  return.  In  denying  him  divorce  it  was  held  that 
althdnorh  his  conduct  was  involuntary  and  did  not  amount 
to  cruelty,  yet  he  was,  by  his  misrepresentations  and  failure 
to  employ  assistance,  precluded  from  obtaining  divorce.  He 
was  not  the  "innocent  and  injured  party."  The  court  de- 
clined to  follow  the  rule  that  the  provocation  to  preclude  a 
divorce  must  be  conduct  constituting  a  cause  for  divorce,  for 
if  this  were  the  law  it  was  suggested  that  "  a  man  by  a 
course  bordering  on  cruelty,  yet  keeping  barely  inside  the 
di^ading  line  of  the  statutory  cause  of  divorce,  may  impel  his 
wife  to  seek  peace  and  health  by  fleeing  from  his  home,  and 
then  get  rid  of  her  entirely  by  alleging  her  desertion."  ^ 

In  Massachusetts  it  is  held  that  a  husband  is  not  entitled 
to  a  divorce  where  he  has  provoked  the  separation  by  un- 
kind treatment  and  confirmed  habits  of  intoxication  con- 
tracted since  marriage.  The  court  applied  the  principle 
here  contended  for,  and  refused  to  grant  a  divorce  where 
the  plaintiff  had  caused  the  separation  by  his  misconduct. 
"  A  just  application  of  this  principle,  that  misconduct  of  the 
husband,  not  amounting  to  a  cause  for  divorce,  and  which 
affords  no  reason  why,  upon  his  undertaking  (in  a  suit  for 
restitution  of  conjugal  rights)  to  conduct  himself  properly 
for  the  future,  the  marital  relation  should  not  be  established 
by  judicial  decree,  may  yet,  when  he  makes  no  offer  to 
amend  his  course,  but  seeks  a  judicial  separation  for  his 
wife's  breach  of  duty,  may  weU  be  considered  as  qualifying 
her  offense,  and  his  right  to  rely  upon  it  as  a  cause  for  a 
dissolution  of  th6  marriage  relation,  in  whole  or  in  part."  ^ 

^Neff  V,  Neif,  20  Mo.  Ap.  182.  admissibility  and  sufficiency  of  the 

Mr.  Bishop  claims  that  the  hus-  evidence,  and  this  reasoning  was 

band's  conduct  in  this  case  was  clearly  necessary  to  a  determina- 

cruelty  and  therefore  the  husband  tion  of  the  exceptions.    The  nding 

was  not  entitled  to  a  divorce.  does  not  appear  to  be  such  "  travel- 

2Lyster  v.  Lyster,  111  Mass.  327.  ing  outside  the  record,"  or  "mere 

The  justice  of  this  decision  is  not  gratuitous  utterances,  not  in  dis- 

denied  by  Mr.  Bishop,  but  he  has  charge  of  a  duty,  not  necessarily 

criticised  the  ruling  as  a  mere  die-  within  the  investigations  of  coun- 

tnjtu    The  question  arose  upon  the  sel  who  have  argued  the  case,"  as 
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The  husband  is  not  entitled  to  a  divorce  for  desertion 
where  the  wife  left  because  he  accused  her  of  adultery. 
The  court  in  deciding  this  also  held  that  the  groundless  ac- 
cusation of  adultery  was  not  cruelty.  This  was  a  dictum  in 
no  way  necessary  to  the  conclusion  reached.  But  the  court 
then  proceded  to  base  its  decision  on  the  correct  principle. 
Said  the  court  in  regard  to  these  accusations,  "  it  was  the 
cause  of  her  leaving  and  remaining  away  from  him  unwill- 
ingly;  hence,  that  she  did  not  remain  away  voluntarily,  but 
under  an  unhappy  necessity  which  he  created  and  continued.''  ^ 
Where  the  wife  left  the  home  on  account  of  a  quarrel  in 
which  the  husband  used  violent  and  abusive  language,  and 
he  made  no  request  for  her  return,  it  was  held  that  his  con- 
duct, while  it  did  not  amount  to  cruelty,  was  nevertheless 
the  cause  of  her  leaving,  and  he  was  not  entitled  to  a  divorce 
for  a  separation  which  he  had  provoked.  Xor  was  the  wife 
entitled  to  a  divorce  for  desertion,  as  his  conduct  did  not 
amount  to  crueltv."  -  'WTiere  both  husband  and  wife  were 
at  fault  in  a  quarrel,  and  the  wife  separates  from  the  hus- 
band and  he  fails  to  answer  her  letters,  he  is  not  entitled  to 
a  divorce  for  desertion.'  A  wife  is  not  entitled  to  a  divorce 
for  desertion  where  she  treated  her  husband  with  contempt^ 
and  declared  she  had  no  affection  for  him  and  thus  caused  a 
separation.* 

The  question  to  be  determined  in  the  above  cases  is 
whether  the  conduct  of  the  plaintiff  in  fact  provoked  the 
separation,  or  whether  he  was  at  fault  in  the  time  of  the 
leaving.    If  his  conduct  is  the  cause  of  the  sepai'ation  he 


to  constitute  a  mere  dictum  within 
the  definition  of  the  eminent  text- 
writer.  This  decision  has  recently 
been  affirmed  but  the  principle 
has  been  misapplied.  See  Watts  r. 
W^atts,  160  Mass.  464,  36  N.  K  479. 
1  Hardin  r.  Hardin,  17  Ala.  250. 
See,  also,  dictum  in  Farnham  v. 
Farnham,  78  IIL  497. 


2Dwyer  v.  Dwyer,  16  Mo.  Ap. 
422,  citing  a  dictum  in  GiUin waters 
t\  Gillinwaters,  28  Mo.  61. 

3  Franklin  v.  Franklin,  53  Kan. 
143,  35  P.  1118.  The  decision  in 
this  case  is  not  based  upon  any 
clearly  stated  principle,  but  the 
doctrine  of  provocation  would  eas- 
ily determine  the  case  stated. 

*  Reece  v.  Reece,  7  Stew.  Ch.  33. 
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cannot  obtain  a  dissolution  of  the  marriage,  and  it  is  imma- 
terial whether  the  provocation  is  a  cause  for  divorce  or  not.^ 

§  90.  Acquiescence. — Acquiescence  in  a  wrongful  separa- 
tion will  preclude  the  plaintiff  from  divorce  where  any 
reasonable  effort  on  his  part  would  have  induced  the  other 
to  return.^  In  such  case  it  is  the  wise  and  conservative  pol- 
icy of  the  law  to  preserve  the  marriage  relation  until  the 
plaintiflf  has  made  some  endeavor  to  remedy  the  wrong  of 
which  he  complains*  A  request  to  return  must  be  made 
Avhere  the  parties  have  separated  on  account  of  mutuul  want 
of  affection;'  or  where  the  estrangement  is  the  fault  of 
both  parties.*  The  request  by  the  husband  must  be  made 
to  the  wife  in  such  a  manner  and  under  such  circumstances 
as  to  evince  a  sincere  desire  to  bring  about  a  compromise 
and  reconciliation.*  He  is  held  to  acquiesce  in  the  separa- 
tion where  he  does  not  object  when  the  wife  removes  a  por- 
tion of  the  household  goods  to  another  house,  and  asked  her 
but  once  to  return,  and  never  remonstrates  with  her  about 
her  unjustifiable  absence.® 

A  husband  is  held  to  acquiesce  in  a  separation  where  he 
<loes  nothing  to  induce  the  wife  to  return.  It  is  said  that 
a  desertion  may  be  "  wilful "  and  "  continued,"  but  it  is  not 
'*  obstinate  "  until  the  plaintiff  has  offered  some  opportunity 
for  reconciliation  which  the  defendant  has  refused.^  Where 
parties  are  both  to  blame  and  reside  near  each  other,  the 

1  This  distinction  is  made  in  Owen  *  Taylor  v.  Taylor,  28  N.  J.  Eq. 

V.  Owen,  48   Mo.  Ap.   208,  where  207;  Cornish  v.  Cornish,  23  N.  J.  Eq. 

it  is  said  that  the  plaintifT^s  mis-  208;  Hankinson  v,  Hankinson,  33 

conduct,  although  not  a  cause  for  N.  J.  Eq.  66. 

divorce,  may  so  extenuate  and  ex-  *  Olcott  v.  Olcott,  —  N.  J.  Eq.  — , 

cuse  defendant's  conduct  as  to  re-  26  A.  469. 

lieve  the  desertion  of  the  offensive  ^  Payne  v.  Payne,  —  N.  J.  Eq.  — , 

character  which  would  constitute  28  A.  449. 

a  cause  for  divorce.  ^  Taylor  r.  Taylor,  28  N.  J.  Eq. 

aHerold  v.  Herold,  47  N.  J.  Eq.  207;  Bowlby  u  Bowlby,  26  N.  J.  Eq. 

210,  20  A.  375;  Broom  v.  Broom,  47  406;  Broom  v.  Broom,  49  N.  J.  Eq. 

N.  J.  Eq.  215,  20  A.  377.        •  347,  25  A  963.    See,  also,  Thorpe  v. 

» Reese  v.  Reese,  34  N.  J.  Eq.  32;  Thorpe,  9  R.  L  57. 
Kestler  v.  Kestler,  31  N.  J.  Eq.  197. 
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husband  is  not  entitled  to  a  divorce  where  he  has  not  made 
the  "advances  and  concessions  which  a  reasonable  man 
ought  to  make  "  to  put  an  end  to  the  desertion.^ 

One  form  of  acquiescence  in  the  separation  may  consist  in 
attempts  to  prevent  the  deserter  from  returning  home  or 
to  prevent  a  meeting  which  might  result  in  reconciliation. 
A  plaintiff  would  be  precluded  from  divorce  where  she  has 
concealed  her  address  from  her  husband.  If  the  husband, 
to  prevent  the  wife's  return,  locks  her  (mt  of  the  house  and 
prosecutes  her  for  breaking  in  at  the  window,  his  conduct 
shows  a  desire  that  the  desertion  continue  and  an  acquies- 
cence in  the  separation.^  The  fact  that  the  plaintiff  left  the 
place  where  the  desertion  occurred  does  not  raise  a  presump- 
tion that  such  removal  is  an  attempt  to  conceal  her  where- 
abouts and  thus  prevent  the  husband  returning.  After  the 
desertion  the  innocent  party  is  free  to  go  where  a  home  or 
employment  may  be  found.'  When  the  wife  is  deserted  she 
has  the  right  to  leave  the  place,  and  the  fact  that  the  deserter 
afterward  returns  does  not  destroy  the  continuity  of  the  de- 
sertion.* The  fact  that  plaintiff  did  not  know  his  wife's 
address  will  not  excuse  his  acquiescence  if  it  was  possible  for 
him  to  find  her  address  at  any  time  if  he  had  inquired  of 
persons  likely  to  know  such  address.*  But  where  the  hus- 
band deserts  the  wife  and  conceals  his  address,  the  wife  is 
not  guilty  of  acquiescence  because  she  does  not  attempt  to 
find  and  foUow  him.* 

§  91.  Consent  to  the  separation. —  A  separation  by  con- 
sent is  contrary  to  public  policy  and  is  always  discouraged 
by  our  laws.  In  some  states  either  party  is  entitled  to  di- 
vorce if  such  separation  continues  for  a  period  of  four  or 

1  Cornish  v.  Cornish,  supra,  Thompson  v,  Thompson,  Wright. 

SHardie  v.  Hardie,  162  Pa.  227,  470;  Moore's  Ap.,  40  Leg.  Int  350. 

29  A.  886.  *  Logan  v.  Logan,  2  B.  Mon.  142. 

» FishU  u  Fishli,  2  Litt.  387.    See,  » Goldstein   u  Goldstein    (N.  J. 

also,  Jones  v.  Jones,  13  Ala.  145;  Eq.),  26  A.  862. 

Johnson  v,  Johnson,  Wright,  451;  ^MiUowitsch  v.  Millowitsch,  44 

IlL  Ap.  357. 
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five  years,  but  this  commendable  legislation  is  found  in  few 
of  our  states.  So  far  as  the  interest  of  the  state  is  con- 
cerned, it  is  better  to  allow  the  plaintiff  a  divorce,  regardless 
of  his  former  consent,  if  it  appears  that  no  reunion  can  take 
]>lace.  But  so  far  as  it  is  a  controversy  between  the  parties, 
and  so  far  as  it  affects  the  amount  of  alimony,  it  is  necessary 
to  investigate  the  conduct  of  the  parties  in  the  remote  past 
to  discover  who  is  in  the  wrong  at  the  time  of  the  separa- 
tion and  the  nature  of  the  consent  given  at  that  time. 

In  the  absence  of  the  statutes  referred  to  it  is  held  that  a 
separation  by  consent  is  not  such  a  wrong  as  to  constitute 
a  cause  for  divorce.*  Xor  will  such  a  separation  ripen  into 
desertion  by  any  lapse  of  time.  Neither  party  is  guilty  of 
a  matrimonial  wrong  until  one  of  them  refuses  to  resume 
cohabitation.  The  plaintiff  is  not  injured  by  the  conduct 
to  which  he  consented.* 

Where  the  leaving  was  wrongful  in  the  first  instance,  it 
will  not  constitute  desertion  if  the  plaintiff  by  his  words  or 
actions  subsequently  disclose  to  the  deserter  his  consent  to 
the  separation.*^  If  the  plaintiff  has  no  cause  for  divorce, 
the  "  door  of  repentance  "  must  always  be  open  to  the  de- 
serter. Should  the  plaintiff  in  such  case  refuse  to  receive  the 
deserter,  the  refusal  is,  in  effect,  a  consent  to  the  separation 
and  precludes  divorce  for  desertion.* 

1  Simpson  v,  Simpson,  81  Mo.  24.        >  Meldownej  v.  Meldowney,   27 

2  See  effect  of  separation  under    N.  J.  Eq.  32d. 

Yoluntary   agreement,  Moores  v,       *  Hannig  v.  Hannig  (Tex),  24  S. 
Moores,  16  N.  J.  Eq.  276.  W.  695;   Bradley  v,  Bradley,  160 

Mass.  258,  85  N.  E.  48a 
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WHAT  JUSTIFIES  A  SEPARATION. 


§  92.  Separation  by  decree. 
03.  Separation   during  suit  for 

divorce. 
94  A  cause  for  divorce  from  bed 

and  board. 


§  95.  What  justifies  a  separation 
by  a  party  seeking  divorce. 

96.  What  misconduct  of  plaintiff 

justifies  the  defendant 

97.  Misconduct  not  justifying  a 

separation. 


§  92.  Separation  by  decree. —  The  wife  is  justified  in  liv- 
ing apart  from  her  husband  where  she  has  established  her 
right  to  do  so  by  obtaining  a  decree  of  separation  or  a  decree 
for  separate  support  and  maintenance/  and  any  other  decree 
will  justify  her  in  living  in  separation  which  determines 
that  such  separation  is  justifiable.^  After  the  decree  of  sep- 
aration is  annulled  by  the  reconciliation  of  the  parties,  or 
the  decree  for  separate  maintenance  becomes  inoperative, 
the  wife  is  guilty  of  desertion  in  living  apart  from  her  hus- 
band.* A  decree  of  separation  rendered  in  New  York  is 
not  annulled  by  the  reconciliation  of  the  parXies,  but  only 
by  the  joint  application  of  the  husband  and  wife  to  vacate 
the  decree.  After  a  reconciliation  under  such  decree  the 
wife  is  not  guilty  of  desertion  in  leaving  her  husband.* 

§  93.  Separation  during  suit  for  divorce. —  The  parties 
should  live  separate  during  a  suit  for  divorce.  While  the 
fiuit  is  pending  cohabitation  would  be  highly  improper,  and 
therefore  the  time  of  such  separation  can  form  no  part  of 
the  statutory  period.  Separation  during  suit  is  not  wrong- 
ful, but  is  contemplated  by  the  law  which  requires  the  hus- 
band to  support  the  wife  separately  while  the  suit  is  going 
on.  Cohabitation  at  such  time  would  be  evidence  of  collu- 
sion or  condonation,  and  would,  if  unexplained,  be  fatal  to 

1  Weld  V,  Weld,  27  Minn.  330,  7  A.  41;  Van  Dyke  v.  Van  Dyke,  135 
N.  W.  267;  Kyle  v.  Kyle  (N.  J.),  29  Pa.  459.  But  see,  co7itra,Ya.n  Leer 
A.  216.  V,  Van  Leer,  18  Pa.  St  211. 

2  MiUer  r.  Miller,  150  Masa  111.  *  Jones  v.  Jones  (N.  J.  Eq.),  29  A. 
>  Bander's  Appeal,  115  Pa.  480, 10    502. 


§  93.]  WHAT  JUSTIFIES   A  SEPARATION.  145 

the  case.  The  filing  of  a  petition  for  divorce  on  the  ground 
of  adultery  is  sufBcient  notice  that  plaintiff  will  refuse  a  co- 
habitation, which  would  at  once  defeat  the  action.*  It  is  not 
only  the  right,  but  the  duty,  of  the  complainant  to  cease  co- 
habitation.^ Such  separation  is  not  desertion,  because  the 
plaintiff,  after  the  commission  of  the  offense,  has  a  right  to 
separate  from  the  other.  The  defendant  does  not  desert, 
because  such  separation  is  caused  by  the  plaintiff's  suit  for 
divorce.  If  the  law  were  otherwise,  a  plaintiff  failing  in  his 
first  suit  might  in  a  second  suit  be  able  to  obtain  a  decree 
for  desertion  by  including  the  period  of  the  first  suit.  But 
a  party  cannot  thus  take  advantage  of  his  own  wrong.  A 
plaintiff,  after  failing*  to  obtain  a  decree  for  defendant's 
adultery,'  or  cruelty,*  cannot  obtain  a  decree  for  desertion 
if  it  appear  that  the  separation  was  caused  by  his  groundless 
or  unsuccessful  suit,  or  if  it  appear  that  the  period  of  deser- 
tion is  not  complete  after  deducting  the  time  of  separation 
during  suit.  And  this  is  also  true  where  the  separation  is 
during  a  suit  to  annul  the  marriage.* 

The  innocent  party  is  justified  in  separating  from  the  of- 
fender; and  such  separation  is  not  desertion  although  a  suit 
for  divorce  is  not  immediately  commenced.  The  withdrawal 
pending  a  suit  may  be  with  the  intent  to  obtain  funds  and 
make  preparation,  or  it  may  be  to  prompt  "  such  reflection 

1  Ford  V,  Ford,  143  Mass.  577,  10  to  poison  him  cannot,  after  her  ao- 
17.  E.  474.  quittal,  complain  of  her  separation 

2  Chapman  v.  Chapman,  25  N.  J.  caused  by  the  trial  of  the  indict- 
Eq.  894  ment.    Porritt  v.  Porritt,  18  Mich. 

s  Chipchase  v,  Chipchase,  48  K.  J.  420.    A  defendant  prosecuted  for 

Eq.  549, 22  A.  588;  affirmed,  49  N.  J.  the  crime  of  abandonment  maybe 

Eq.  594,  26  A.  468;  Marsh  v.  Marsh,  acquitted  by  showing  that  the  sep- 

14  N.  J.  Eq.  815;  Ford  v.  Ford,  143  aration  is  justified  by  some  offense 

Mass.  577, 10  N.  E  474.  of  the  other  party  which  is  a  cause 

<  Salorgne  r.  Salorgne,  6  Mo.  Ap.  for  divorce.    But  the  mere  fact 

«03;  Doyle  v.  Doyle,  26  Mo.  545.  that  a  suit  for  divorce  is  j)ending 

A  Sullivan  v.  Sullivan,  2  Ad,  Ec  wiU  not  be  a  defense  without  fur- 

"299;  Clowes  v.  Clowes,  9  Jur.  856.  ther  evidence  to  show  that  the  sep- 

A  husband  who  has  charged  his  aration  was  justifiable.    State  v. 

wife  with  the  crime  of  attempting  Gunzler,  52  Mo.  178. 
10 
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as  will  bring  a  change  in  respect  to  the  habit  complained 
of;"  and  this  would  not  constitute  desertion.^ 

If  there  has  been  a  wrongful  desertion,  the  statutory 
period  is  not  interrupted  by  a  subsequent  suit  for  divorce  oa 
other  grounds.  The  intent  to  desert,  once  shown,  is  pre- 
sumed to  continue.  If  the  desertion  was  wrongful  in  its  in- 
ception, it  does  not  become  justifiable  by  the  fact  that  a  suit 
for  divorce  was  commenced  on  account  of  other  iU  conducts 
A  defendant  charged  with  desertion  cannot  plead  that  the 
desertion  is  not  complete  because  the  period  was  interrupted 
by  the  first  suit,  when  it  appears  that  her  own  misconduct 
was  the  cause  of  that  suit.  Thus  where  a  wife  deserted  and 
her  subsequent  conduct  caused  her  ]&usband  to  bring  a  suit 
on  the  ground  of  adultery,  such  suit  does  not  interrupt  the 
period  of  desertion.  If  the  law  were  otherwise,  the  wife 
would  profit  by  her  own  wrong.*  Without  considering  these 

1  Edwards  v.  Greene,  9  La.  An.  a  refusal  of  cohabitation,  the  guilt j 

817.  party  ndght  avail  himself  of  his 

3  "  If  a  defendant,  resisting  an  own  aggravated  wrong  in  defense 
action  founded  upon  her  aUeged  of  such  an  action.  The  evidence 
desertion,  relies  upon  such  an  in-  in  this  case  tended  to  show  that 
tervening  event  as  suspending  or  for  unjustifiable  reasons  the  de- 
interrupting  the  effect  of  the  deser-  f endant  deserted  her  husband  in- 
tion,  and  if  it  appear  that  her  own  tending  never  to  return,  and  that 
wrongful  conduct  naturaUy  caused  the  same  reasons  actuated  her  in 
the  event  relied  upon  in  defense,  her  continued  separation.  The 
0uch  a  defense  cannot  avail  her.  case  was  such  as  to  justify  the  con- 
An  unjustifiable  desertion  con-  elusion  that  it  was  by  reason  of 
tinues  to  be  desertion,  in  legal  con-  her  own  fault  that  she  was  accused 
templation  and  effect,  none  the  of  adultery  in  the  action  based 
less  although  it  be  attended  by  upon  that  ground;  and  that,  as  re- 
such  wrongful  conduct  on  the  spects  the  question  of  desertion, 
part  of  the  deserting  party  as  her  continued  absence  should  be 
would  naturaUy  forbid  his  being  referred  to  other  causes  than  the 
received  again,  while  unreformed,  pendency  of  the  action  for  adul- 
to  matrimonial  cohabitation.  If  tery.  We  think  that  the  finding 
the  law  were  otherwise,  while  a  of  continued  wilful  desertion  wa» 
bare  desertion  would  entitle  the  in-  justified  by  the  evidence,  and  by 
nocent  party  to  a  divorce,  yet  if  to  the  law  applicable  to  it.  Neither, 
the  desertion  were  added  such  of-  for  reasons  already  referred  to, 
fenses  or  conduct  as  would  justify  did  the  pendency  of  the  actions 
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reasons,  a  Massachusetts  court  arrived  at  an  opposite  con- 
clusion, although  the  facts  were  similar.  A  decree  was  de- 
nied because  the  wife  was  under  no  obligation  to  return 
during  the  pendency  of  the  suit  charging  her  with  adultery.^ 
And  this  is  the  commonly-accepted  doctrine,  although  the 
circumstances  of  each  case  may  change  the  result. 

§  94.  A  cause  for  diyorce  from  bed  and  board. —  In  some 
states  desertion  is  a  cause  for  total  divorce,  and  cruelty  is  a 
cause  for  divorce  from  bed  and  board  only.  It  has  been 
suggested  that  in  such  states  the  wife  may  leave  the  hus- 
band on  account  of  his  cruelty,  and  after  the  separation  has 
continued  for  the  statutory  period  she  could  convert  what 
was  a  cause  for  divorce  from  bed  and  board  into  a  cause  for 
total  divorce,  which  would  be  a  remedy  not  contemplated 
by  the  statute.*  But  it  is  held  that  the  wife  has  a  choice  of 
remedies  in  such  case.  She  may  sue  for  separate  mainte- 
nance soon  after  the  cruelty  is  committed,  or,  if  the  husband 
is  worthless,  she  may  wait  until  the  desertion  is  complete 
and  obtain  an  absolute  divorce.* 

As  a  general  rule  any  cause  for  a  divorce  from  bed  and 
board  will  justify  the  innocent  party  in  leaving,  as  such  con- 
duct could  be  made  a  ground  for  a  judicial  separation.  To 
justify  a  separation  it  is  not  necessary  to  prove  that  the 
misconduct  of  the  other  party  constitutes  a  cause  for  a  dis- 
solution of  the  marriage.* 

brought  by  this  defendant  for  a  ^  Ford  v.  Ford,  143  Ma8&  577,  10 

divorce,  and  for  a  separation,  necesr  N.  E.  474 

saril  J  interrupt  the  running  of  the  ^  Lynch  v.  Lynch,  88  Md.  828; 

period  which  would  entitle  this  Pidge  v,  Pidge,  44  Mass.  257. 

plaintiff  to  a  divorce  for  desertion.  '  McVickar  v.  McVickar,  46  N.  J. 

In  view  of  the  evidence  and  the  Eq.  490,  19  A.  249.     See  contray 

finding  of  the  court,  the  reasons  Laing  v.  Laing,  21  N.  J.  Eq.  248. 

for  her  desertion  and  for  her  con-  *  Butler  v.  Butler,  1  Parson  (Pa.),. 

tinned  absence  are  to  be  deemed  829;  Alkire  v.  Alkire,  88  W.  Ya. 

to  have  been  foreign  to  those  as-  517, 11  S.  E.  11;  Martin  v.  Martin,, 

signed  by  her  as  the  causes  of  such  88  W.  Ya.  695, 11  a  E.  12. 
actiona"    Wagner  v,  Wagner,  89 
Minn.  394,  40  N.  W.  860. 
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§  95.  What  justifies  a  separation  bj  a  party  seeking 
divorce. —  Where  it  appears  that  the  party  seeking  relief  is 
the  one  who  left  the  matrimonial  home,  such  party  mnst 
justify  the  separation  by  showing  that  the  other  party  Avas 
guilty  of  such  conduct  as  would  constitute  a  cause  for  di- 
vorce.^ This  principle  is  applied  in  actions  other  than 
divorce.  Where  the  wife  has  left  the  husband  she  is  not 
entitled  to  any  equitable  relief  unless  she  can  prove,  as  a 
justification  for  the  separation,  that  the  husband  was  guilty 
of  conduct  which  would  have  entitled  her  to  a  divorce.^ 
The  law  having  fixed  the  causes  which  will  justify  a  decree 
of  separation,  the  courts  are  bound  to  preserve  the  marriage 
relation  unless  such  causes  exist.  If  the  misconduct  which 
caused  the  separation  was  not  a  cause  for  divorce,  the  plaint- 
iff cannot,  by  remaining  away,  convert  such  misconduct 
into  a  cause  for  divorce.'  To  render  a  divorce  in  such  case 
would  be  to  do  indirectly  that  which  the  divorce  law  or 
statute  has  prohibited,  and  to  set  the  seal  of  approval  upon 
such  separations.  The  reasonable  cause  which  justifies  a 
plaintiff  in  separating  must  be  a  cause  which  the  law  has 
fixed  as  a  cause  for  divorce.  Any  other  interpretation 
would  render  the  law  uncertain  and  subject  to  the  varying 
opinions  of  the  judges  who  administer  the  law. 

^  Warner  v.  Warner,  54  Mich.  492;  iU-treatment  constituting  a  cause 

Van  Dyke  v.  Van  Dyke,  135  Pa.  for  divorce.    Watts  v.  Watts,  160 

459, 19  A.  1061;  Belyew  v.  Belyew,  Mass.  464,  36  N.  K  479. 

—  Tex.  — ,  32' S.  W.  40;  Pierce  v.  2^  in  actions  for  dower  (Nye's 

Pierce,  33  la.  238:  Martin  v.  Mar-  Appeal,     126    Pa.    341;    Duke    r. 

tin,  33  W.  Va.  695.    See  contra^  R€ed,64  Tex.  705);  or  to  recover  an- 

Rand  v.  Rand,  58  N.  H.  536.    But  nuity  (York  v,  Femer,  59  la.  487); 

in  actions    for    separate  inainte-  or  to  recover  money  advanced  to 

nance  the  wife  is  entitled  to  relief  husband  (Black  v.  Black,  80  N.  J. 

where  she  had  a  reasonable  cause  Eq.  215);  or  in  an  action  byhus- 

f or  leaving  the  husband.    Starkey  band  to  recover  curtesy  (Bealor  v, 

V.  Starkey,  21  N.  J.  Bq.  135;  John-  Hahn,117Pa.  452). 

son  V,  Johnson,  125  HI.  510.    The  'Dwyer  v.  Dwyer,  16  Ma  Ap. 

right  of  the  children  to  support  in  422;  Laing  v,  Laing,  21  N.  J.  £q. 

such  cases  may  entitle  the  wife  to  248. 
recover  where  slie  leaves  without 
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It  is  a  necessary  conclusion  from  other  principles  of  the 
law  of  divorce  that  the  injured  party,  having  a  cause  for  di- 
vorce, is  justified  in  separating  from  the  other.  Thus,  where 
one  party  commits  adultery  the  other  party  has  a  cause  for 
divorce  and  is  not  required  to  return  to  cohabitation.  Such 
party  having  a  cause  for  divorce  may  elect  to  condone  the 
offense  or  may  seek  divorce.  The  right  to  obtain  a  divorce 
for  an  offense  implies  the  right  to  separate  from  the  wrong- 
doer and  to  refuse  to  condone  the  offense.  Accordingly  it  is 
held  that  where  the  husband  has  committed  adultery  the 
wife  may  leave  the  husband  and  refuse  to  return.^  The  wife 
may  refuse  the  husband's  offer  to  return  if  at  the  time  he  is 
cohabiting  with  another  woman.* 

It  was  once  held  that  nothing  but  actujil  violence  or  ap- 
prehension for  personal  safety  would  justify  the  wife  in  leav- 
ing the  home;  and  that,  although  the  husband  had  placed  a 
profligate  woman  at  the  head  of  the  table  and  told  the  wife 
that  if  she  did  not  like  to  dine  there  she  might  dine  in  her 
own  chamber,  this .  would  not  justify  the  wife  in  leaving, 
"  however  improper  that  conduct  might  be,  and  however 
abhorrent  to  the  feelings  of  a  delicate  woman." '  But  this 
doctrine  was  afterwards  denied  as  "  abhorrent  to  every  feel- 
ing of  a  man  and  a  christian,  and  it  cannot  be  the  law  of 
England,  because  it  is  not  the  law  of  morality  or  of  religion."  * 
In  later  decisions  this  doctrine  has  been  universally  con- 
demned, and  it  may  be  stated  as  the  settled  law  that  if  the 
husband  permits  a  lewd  woman  to  remain  an  inmate  of  the 
house,  the  wife  is  justified  in  leaving  and  may  pledge  his 
credit  for  necessaries.*    This  is  also  the  law  of  divorce.  "  It 

1  Graves  v.  Graves,  8  Swab.  Sc  T.  2  Edwards  t\  Edwards,  62  L.  J.  P. 

350;  Faulkes  v,  Faulkes,  64  Law  T.  33. 

834;  Aldrich  v.  Aldrich,  21   Ont  'Harwood  uHeffer,3  Taunt.421, 

Bep.  447.    A  trader  who  supplies  decided  in  1811. 

the  wife  with  necessaries  during  *Houli8ton  v.  Smyth,3  Bing.  127. 

such  separation  maj  recover  from  *  Schouler  on  Husband  and  Wife, 

the  husband.  Cook  v.  Cook,  5  Stew,  sec  111,  citing  Descellis  v.  Kadnius, 

Eq.  477;  Hair  v.  Hair,  10  Rich.  Eq.  8  la.  51;  Hultz  v,  Gibbs,  66  Pa. 

163;  Sykes  v.  Halstead,  1  Sandf.  488.  360;  Reynolds  v.  Sweetzer,  15  Gray, 
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would  be  contrary  to  common  decency,  as  well  as  the  lowest 
notions  of  morality,  to  compel  a  wife,  who  is  a  decent  woman, 
to  stay  under  the  same  roof  with  her  husband's  prostitute. 
Besides,  she  could  rarely  do  so  without  condoning  her  hus- 
band's oflfense,  or  at  least  justify  him  in  urging  that  such  was 
the  legal  consequence  of  her  conduct.  A  husband  who,  by 
criminal  conduct,  renders  his  home  unfit  for  his  wife,  should, 
as  a  matter  of  law,  be  understood  to  open  his  doors  and  turn 
her  away."  ^  The  husband  who  thus  compels  his  wife  to  leave 
is  guilty  of  desertion.* 

In  New  Jersey  this  principle  has  not  been  recognized  or 
applied,  but  the  rule  is  stated  to  be  that  the  wife  is  justified 
in  leaving  the  husband  when  he  treats  her  with  "such 
cruelty  or  violence  that  she  is  obliged  to  leave  him  for  safety, 
or  to  avoid  personal  injury."  *  A  more  particular  statement 
is  that  "  The  husband  may  drive  his  wife  away,  or  he  may 
treat  her  so  brutally  as  to  compel  her  to  flee  for  safety,  or 
his  conduct  may  be  so  cruel  and  malignant  as  to  show  that 
he  means  to  force  her  away.  If  a  wife,  for  either  of  these 
causes,  separates  herself  from  her  husband,  and  he  allows 
her  to  remain  away  for  the  statutory  period,  without  pro- 
fessing sorrow  for  his  violations  of  conjugal  duty,  and  prom- 
ising to  amend  his  conduct,  and  asking  her  to  return,  he,  in 
the  eye  of  the  law,  is  the  deserter,  and  she  has  a  right  to 
ask  for  a  dissolution  of  the  marriage  tie."*  She  is  also 
justified  in  leaving  where  she  is  compelled  to  leave  his  house 
either  to  preserve  her  honor  or  self-respect,  or  to  secure 
safety.*  It  wiU  be  observed  that  the  misconduct  so  described 
amounts  to  a  degree  of  cruelty  which  would  justify  divorce. 
JBut  in  following  these  authorities  it  is  held  that,  while  adul- 

78;  Bazley  v,  Forder,  L.  R  8  Q.  6.  Dickenson  v.  Dickenson,  62  Law 

659;  Harris  v.  Morris,  4  Esp.  41.  T.6d0. 

See,  also,  liddlow  v.  Wilmot>  '2  '  Laing  v.  Laing,  21  N.  J.  Eq.  248. 

Stark.   77;    Cor  wen    v.   Maguire,  <  Shean  v.  Shean,  6  Stew.  Eq.  148. 

Hay.  &  Jon.  17a  »  W^eigand  v.  Weigand,  41  N.  J. 

iWeigand  v,  Weigand,  41  N.  J.  Eq.  202,  approved  in  McVickar  v, 

Eq.  202.  McVickar,  46  N.  J.  Eq.  490,  19  A. 

s  Morris  V.  Morris,  20  Ala.  168;  249. 
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tery  wiU  justify  the  wife  in  leaving  the  husband,  it  wiU  not 
entitle  her  to  a  divorce  for  desertion  where  the  separation 
is  caused  by  such  misconduct.* 

In  England  the  courts  have  the  discretionary  power  to 
refuse  divorce  where  the  petitioner  has  "  wilfully  separated 
himsftlf  or  herself  from  the  other  party."  Under  this  stat- 
ute it  is  held  that  the  petitioner  is  not  required  to  prove  a 
cause  for  a  divorce  as  a  justification  for  separating  from 
the  other,  and  that  the  husband  is  entitled  to  a  divorce 
where  he  left  the  wife  because  he  found  his  wife  submitting 
to  indecent  liberties  with  a  stranger.  It  was  not  necessary 
to  decide  whether  such  conduct  would  have  justified  him 
in  turning  her  out  of  doors,  or  whether  it  would  have  been 
a  sufficient  answer  to  a  suit  by  her  for  conjugal  rights,  or 
whether  it  would  have  enabled  him  to  resist  an  action  of  debt 
for  necessaries  supplied  her.  The  only  question  in  such  case 
is  whether  the  court  should  exercise  its  discretionary  power 
under  the  circumstances.'  In  a  subsequent  case  affirming 
the  above  it  was  admitted  that  it  seemed  mconsistent  to 
hold  the  desertion  of  the  husband  reasonable  where  the 
wife  had  not  committed  a  cause  for  divorce,  and  yet  hold 
his  separation  without  justifiable  cause,  if  in  the  same  ac- 
tion the  wife  asks  a  restitution  of  conjugal  rights.  But 
this  inconsistency  was  considered  by  the  court  as  more  ap- 
parent than  real.  "For  the  legislature  may  have  thought 
it  right,  in  creating  the  new  matrimonial  oflfense  of  deser- 
tion, to  subject  the  remedy  for  it  to  the  condition  that  the 
conduct  of  the  party  complaining  should  not  have  led  to 
the  result  complained  of;  and  if  it  should,  to  deny  all  rem- 
edy for  the  desertion,  without  affirming  that  the  parties  are 
legally  jv^tified  m  living  apartP  •  At  present  our  courts 
have  no  such  discretionary  power  conferred  upon  them,  and 
therefore  these  two  decisions,  while  valuable  illustrations  of 
the  principle  stated  in  this  section,  cannot  be  followed.* 

1  Stiles  V,  Stiles,  —  N.  J.  Eq.  — ^  >  Yeatman  v.  Yeatman,  1  P.  dt  M. 

^  A.  16a  489. 

2Haswell  v.  Haswell,  1  Swab.  &  <See  review  of  these   cases  in 

X  60a  Lyster  v.  Ljster,  111  Mass.  827,  and 
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§  96.  What  misconduct  of  plaintiff  jastifics  the  defend, 
ant. —  It  is  held  by  some  authorities  that  no  misconduct  of 
the  plaintiff  will  justify  the  defendant  in  leaving  except  it 
be  a  cause  for  divorce.^  According  to  these  decisions  the 
plaintiff  must  succeed  unless  the  defendant  can  prove  a  cause 
for  divorce  in  recrimination.  But  such  holding  must  have 
been  the  result  of  oversight ;  for  it  is  a  well-established  prin- 
ciple of  divorce  law,  and  of  the  general  law  as  well,  that  a 
party  cannot  obtain  relief  from  a  wrong  which  he  has  pro- 
voked or  to  which  he  has  contributed  or  in  which  he  has  ac- 
quiesced. On  this  point  Mr.  Bishop  has  stated  the  law  to  be 
that,  "  where  there  is  no  consent,  acquiescence  or  estoppel, 
as  just  explained,  no  iUs  arising  out  of  the  marriage  or  ill- 
conduct  of  one  party  to  the  other  will  so  justify  a  breaking 
off  of  the  cohabitation  as  to  prevent  its  being  desertion,  ex- 
cept ill-conduct  of  the  sort  and  degree  which  the  law  has 
made  foundation  for  divorce."  ^  This  rule  is,  however,  of  no 
practical  use.  If  the  plaintiff  is  guilty  of  a  cause  for  divorce 
the  defendant  can  plead  it  in  recrimination.  If  plaintiff  has 
not  committed  a  cause  for  divorce,  he  is  not  therefore  en- 
titled to  divorce  for  desertion,  for  the  defendant  may  show 
that  he  provoked  the  separation  or  acquiesced  in  it,  or  was 
at  the  time  of  the  separation  free  from  all  blame,  but  subse- 
quently refused  to  receive  the  offender  without  justifiable 
cause.  In  general  it  may  be  said  that  the  defendant  may 
excuse  the  separation  by  misconduct  of  the  plaintiff  other 
than  that  which  constitutes  a  cause  for  divorce.  Otherwise 
either  the  defendant  or  the  plaintiff  would  always  succeed 
in  such  cases.    But,  as  we  have  seen,  the  plaintiff  must  fail 

Watts  V,  Watts,  160  Mass.  404^  86  v.  Martin,  88  W.  Va.  695,  11  a  E. 

N.  R  479.  12.    It  seems  that  the  rule  laid 

1  Logan  V,  Logan,  8  B.  Mon.  142;  down  in  Butler  t\  Butler,  1  Parson,. 

Grove's  Appeal,  87  Pa.  447;  Deit-  829,  is  a  mere  dictum  on  this  point 

rick*3  Appeal,  117  Pa.  452;  Boyce  The  answer  aUeged  consent  to  the 

V.  Boyce,  28  N.  J.  Eq.  887;  Klop-  separation  and  was  therefore  suffi- 

f  er*s  Appeal,  1  Pa.  81 ;  Clark  v,  cient  on  demurrer. 

Clark,  2  Chester,  88;  Hubbard  v,  '1    Bishop,   Mar.,  Sep.    &   Div. 

Hubbard,  8  Pa.  Ca  Ct  189;  Martin  §  1742, 
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where  he  himself  is  at  fault.  To  deny  a  divorce  to  a  plaint- 
ifif  because  the  defendant  proves  that  plaintiflE  has  acqui- 
esced in  the  separation,  or  consented  to  it,  or  that  plaint- 
iff provoked  the  leaving,  is  not  affirming  that  th^ parties  are 
legally  justified  in  living  apart.  It  is  only  a  finding  that, 
regardless  of  the  conduct  of  the  defendant,  the  plaintiff  is 
not,  for  some  reason,  entitled  to  a  decree  of  divorce.  The 
authorities  cited  in  this  section  have  failed  to  note  this  dis- 
tinction.* The  true  doctrine  is  that  the  defendant  may  have 
several  defenses  to  the  charge  of  desertion.  The  plaintifT 
may  be  defeated  by  showing  that  he  consented  to  the  separa- 
tion, or  acquiesced  in  a  wrongful  separation.  Or,  if  the  facts 
justify,  the  defendant  may  show  that  the  separation  was 
caused  by  misconduct  of  the  plaintiff  which  is  a  cause  for 
divorce-  In  case  the  misconduct  of  plaintiff  does  not  amount 
to  a  cause  for  divorce,  it  is  nevertheless  a  defense  if  suffi- 
cient to.prove  that  it  provoked  the  separation.* 

§  97.  Misconduct  not  justify ing  separation. —  We  have 
seen  that  the  misconduct  which  will  justify  a  separation  by 
the  party  seeking  divorce  must  be  such  as  will  be  a  cause 
for  either  a  dissolution  of  the  marriage  or  a  judicial  separa- 
tion.  The  converse  of  this  proposition  is  therefore  true,, 
viz.,  that  misconduct  not  a  cause  for  divorce  will  not  justify 
a  party  seeking  divorce  in  leaving  the  matrimonial  home. 
But  the  authorities  do  not  always  measure  the  misconduct 
by  the  above  standard.  Nor  is  it  necessary  where  the^ 
offense  complained  of  is  manifestly  trivial  and  inadequate 

^  See,  also,  §  95,  What  justifies  conduct  which  necessarily  and  in- 

separation  bj  a  'pATtj  seeking  di-  evitably   renders   her  life  miser- 

Vorce.  able  and  unendurable.    Schoen  v, 

*  In  a  recent  case  one  of  the  ap-  Schoen,  48  111.  Ap.  382.    The  court 

pellate  courts  of  Illinois  arrives  at  failed    to   make    the    distinction 

the  conclusion  that  the  wife  is  not  noticed  in  this  chapter.    All  that 

required  to  prove  a  cause  for  di-  was  necessary  for  a  correct  deter- 

vorce   to   establish   a   reasonable  mination  of  this  case  was  to  hold 

cause  for  leaving.    It  is  held  that  that  the  facts  in  the  case  showed 

she  is  justified  in  leaving  where  the  that  the  husband  had  provoked  the- 

husband  has  been  guilty  of  any  separation  of  which  he  complained. 
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as  a  justification.  Without  reference  to  the  above  rule  it  is 
olear  that  a  wife  is  not  justified  in  leaving  her  husband  be- 
cause he  refuses  to  compel  the  servants  to  obey  her;^  or 
refuses  to  live  with  the  wife's  father;*  or  forbids  her  going 
to  church  ;•  or  because  the  husband  is  poor,*  or  gambles,*  or 
is  charged  with  crime.®  Nor  is  the  wife  justified  in  leaving 
because  the  husband  is  incapable  of  satisfying  her  sexual 
desires,^  or  because  she  fears  having  children.*  So  long  as 
the  husband  khares  with  the  wife  whatever  means  he  has, 
she  is  not  justified  in  leaving  him  because  she  considers  the 
support  inadequate.'  She  is  not  justified  in  leaving  where 
he  refuses  to  pay  his  board  in  her  boarding-house."  It  is  a 
wilful  desertion  where  the  wife  leaves  the  husband  for  the 
purpose  of  obtaining  a  divorce,  or  to  recover  alimony,  or  be- 
cause she  dislikes  him,  if  she  could  remain  with  safety  to 
her  person  and  retain  her  self-respect.^^  Neither  is  she  justi- 
fied in  leaving  because  she  is  tired  of  the  monotony- of  farm 
life;"  or  because  she  desires  to  live  after  her  own  fashion;" 
or  because  the  husband  refuses  to  allow  her  sister  to  live 
with  them."  It  is  still  an  open  and  much  disputed  question 
whether  the  refusal  of  sexual  intercourse  is  desertion  where 
it  is  prolonged  without  reason  for  the  statutory  period.  If 
it  is  a  cause  for  divorce,  then  of  course  it  will  justify  the  sepa- 

1  Harris  v.  Harris,  31  Gratt  la       216;  Du  Terreaux  v.  Du  Teneauz, 

2  Mayer  v,  Mayer,  80  N.  J.  Eq.  411.    1  Swab.  &  T.  565. 

s  Lawrence  v.  Lawrence,  8  Paige  *  Skean  v.  Skean,  88  N.  J.  Eq.  148. 

<N.  Y.),  267.  See  §66.    When  non-support  is  de- 

4  Palmer  v.  Palmer,  22  N.  J.  Eq.  sertion;  Detrick's  Appeal,  117  Pa. 

88.  452. 

ft  Sandf  ord  u  Sandf ord,  82  N.  J.  ^o  Van  Dyke  v.  Van  Dyke^  185  Ptu 

Eq.  420.  459. 

6Foy  V.  Foy,  18  Lred.  (N.  C.)JW);  "Cline  v.  Cline,  10  Or.  474^  16  P. 

«andf  ord  v.  Sandf  ord,  82  N.  J.  Eq.  282. 

420;  Williamson  v.  Williamson,  7  "Gains  t;.  Gains  (Ky.),  19  &  W. 

P.  D.  76.  929. 

7  Milliner  v.  Milliner,  Wright  (O.),  u  Bathbom  v.  Bathbum*  76  Mich. 
188.  462,  48  N,  W.  807. 

8  Leavitt  v.  Leavitt,  Wright  (O.),  "  Packard  u  Packard  (la.),  68  N. 
719;  Moore  v.  Moore,  16  N.  J.  Eq.  W.  90a 
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ration.  It  is  clear  that  a  mere  refusal  without  proof  of  an  in- 
tent to  permanently  deny  intercourse  wiU  not  justify  a  deser- 
tion. A  wife  was  left  in  destitute  circumstances  by  the 
husband,  who  sold  all  his  property  and  refused  her  any  sup- 
port. He  also  inserted  a  notice  in  the  newspapers  warning 
the  public  from  trusting  her  on  his  account.  The  husband 
answered  in  recrimination  that  for  a  year  before  the  separa- 
tion she  refused  marital  intercourse  with  him.  It  was  held 
that  although  this  was  a  wrong,  it  did  not  justify  his  deser- 
tion.^ Had  the  refusal  continued  during  the  required  three 
years,  a  different  question  would  have  been  presented. 

iReidv.  Beid,  21  N.  J.  Eq.  881. 
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REMEDIES  FOR  DESERTION  OTHER  THAN  DIVORCE. 


§  98.  Civil  liability  for  desertion. 
99.  Liability  of  minor  husband 
to  support  his  wife. 


§  100.  Desertion  as  a  crime. 
101.  Restitution  of  conjugal 
righta 


§  98,  CiTil  liability  for  desertion.— In  a  few  of  the  states 
the  statutes  provide  for  some  direct  and  summary  civil  pro- 
ceeding to  compel  the  husband  to  support  the  vrife,^  and  in 
some  of  the  states  where  there  is  no  statutory  provision  of 
this  kind  it  is  held  that  courts  of  equity,  in  the  exercise 
of  their  original  and  inherent  powers,  may  decree  alimony 
to  the  wife,  independent  of  statutory  authority,  in  an  action 
which  has  no  reference  to  a  divorce  or  separation.*  Whether 
the  action  is  by  authority  of  statute  or  independent  of  it, 
the  law  of  divorce  is  followed.  The  circumstances  of  the 
case  must  be  such  as  would  justify  a  decree  of  separation.* 
As  in  actions  for  divorce,  the  wife  must  be  free  from  fault 

1  Indiana:  Code,  sea  5132;  Har-  Massachusetts:  Pub.  St.,  ch.  147^ 

ris  V.  Harris,  101  Ind.  499;  Walter  sea  83;  Smith  v.  Smith,  154  Mass. 

V,  Walter,  117  Ind.  247,  20  N.  K 148;  262,  28  N.  E.  2Ga 

Carr  v,  Carr  (Ind.  Ap.),  33  N.  E.  805.  Michigan:  Act  of  1885;  RusseU 

California:  Civil  Code,  sea  136;  v.  Russell,  75  Mich.  672,  42  N.  W. 

Hagle  V,  Hagle,  68  CaL  588;  Ex  98a 

parte  Winter,  70  Cal.  291, 11  P.  66a  Missouri:  R.  S.,  sea  6856;  Dwyer 

Georgia:  Code,  sec.  1747;  Clark  v,  Dwyer,  26  Ma  Ap.  65a 

V,  Clark,  78   Ga.  79;    Gardner  v.  ^For  leading  cases,  see  Galland 

Gardner,  54  Ga.  560.  u  Galland,  88  CaL  265;  Earle  t\ 

Termont:  Act  of  1890;  Morse  v.  Earle,  27  Neb.  277,  43  N.  W.  118; 

Morse  (Vt.),  26  A.  528;  DanviU  v.  Edgerton  v.  Edgerton,  12   Mont. 

Wheelock,  47  Vt  57.  123,  29  P.  967;  Garland  v.  Garland, 

New  Jersey:  Weigand  v,  Wei-  50  Miss.  694;  Butler  v.  Butler,  4 

gand,  41  N.  J.  Eq.  202;  Denizot  v,  Litt  (Ky.)  202;  Bueter  v.  Bueter 

Denizot  (N.  J.),  18  A.  589;  O'Brien  (S.  Dak.),  45  N.  W.  208;  Wood  r. 

V.  O'Brien  (N.  J.  Ch.),  23  A.  107a  Wood,  54  Ark.  172,  15  a  W.  459. 

North  Dakota:  Bauer  v.  Bauer,  See  §  1000,  Alimony  without  di- 

2  N.  Dak.  108,  49  N.  W.  4ia  vorce. 

Illinois:  S.  Sc  C.  Statutes,  page  *  Douglas  v.  Douglas,  5  Hun,  140; 

1280;    Ross   v,   Ross,  69   lU.   569;  Ruckman  v.  Ruckman,  58  How.  Pr. 

Wahle  V.  Wahle,  71  IlL  510.  27a 
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in  the  matter  of  which  she  complains.'  The  cruelty  must  be 
of  no  less  degree  than  would  justify  a  decree  of  separation.* 
The  adultery  mnst  be  proved  as  in  actions  for  divorce.*  The 
adultery  of  the  wife  must  be  proved  by  a  preponderance  of 
the  evidence,  and  not  by  such  proof  as  would  establish  the 
oflFense  bevond  a  reasonable  doubt/  and  all  the  essential  ele- 
ments  of  desertion  must  be  proved.* 

Unless  the  parties  consent,  the  order  of  the  court  for 
maintenance  cannot  be  that  the  husband  pay  a  gross  sum 
for  the  futnre  support  of  the  wife,  for  this  is  only  a  tempo- 
rary maintenance.*  The  amount  fixed  must  be  reasonable 
and  just  under  all  the  circumstances  of  the  case,  and  must 
be  in  conformity  to  the  practice  of  the  court  in  granting 
alimony.  A  decree  which  gives  substantially  all  the  hus- 
band^s  property  to  the  wife  for  separate  maintenance  is 
wrong,  the  amount  being  excessive.'' 

Under  the  Massachusetts  statute,  if  the  husband  leaves 
the  state,  the  wife  may  proceed  against  his  property  with- 
out personal  service  upon  him  within  the  state.*    The  laws 

of  Massachusetts  give  no  validity  to  an  agreement  that  the 

« 

1  Anonymous,  4  Des.  94;  Griffin  ^  Fountain  v.  Fountain,  23  111. 
V.  Griffin,  8  B.  Mon.  120;  Jenkins  Ap.  529;  Schraeder  v,  Schraeder,  26 
V,  Jenkins,  104  HL  134;  s.  0.,  8  HL  IlL  Ap.  524;  Klemme  v.  Klemme, 
Ap.  641.  87  lU.  Ap.  54;    Arnold  v,  Arnold 

2  Taylor  v,  Taylor,  4  Des.  167;  (Ky.),  14  S.W.  376;  Logan  v.  Logan, 
Jelineau  v.  Jelineau,  2  Des.  45;  2  B.  Mon.  142;  Babbitt  v.  Babbitt, 
Anonymous,  4  Des.  94;  O'Brockv.  69^  IlL  277;  Purcell  v.  Purcell,  4 
O'Brock,  82  lU.  Ap.  149;  Almond  Hem.  &  M.  507;  Butler  v.  Butler, 
V.  Almond,  4  Band.  662;  Lockridge  4  litt  201;  Colmer  v.  Colmer,  Mos- 
V,  Lockridge,  8  Dana,  28;  Glover  ley,  118;  Elliott  v.  Elliott  (N.J.  Eq.). 
V,  Glover,  6  Ala.  440;  Hunter  v.  21  A.  381;  Cooper  v.  Cooper,  4  111. 
Hunter,  7  IlL  Ap.  258;  O'Keefe  v,  Ap.  285;  Tureman  v.  Tureman,  4 
O'Keefe,  11  N.  Y.Supp.628;  Bueter  HL  Ap.  835;  Hooper  v.  Hooper,  19 
V.  Bueter,  1  3.  Dak.  94^  45  N.  W.  Mo.  355. 

20a  ®  Doole  V,  Doole,  144  Mass.  278, 10 

»  Prather  v.  Prather,  4  Des.  8a  N.  R  811. 

See,  also,  Briggs  v,  Briggs,  24  a  C.  ^  Neutzell  v,  Neutzell,  13  111.  Ap. 

377.  542. 

*  S.  t?,  Schweitzer,  57  Conn.  532,  ^  Blackington  i\  Blackington,  141 

18  A-  787.  Masa  432,  5  N.  E.  830. 
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husband  shall  for  a  valuable  consideration  be  released  from 
his  duty  to  support  his  wife,  and  this  proceeding  is  not  barred 
by  such  release.^  But  elsewhere  such  agreement  is  a  bar  if 
the  conditions  are  reasonable  and  the  husband  makes  the 
payment  according  to  its  terms.*  An  agreement  for  separa- 
tion obtained  by  duress  is  no  bar  to  the  action.' 

§  99.  Liability  of  minor  husband  to  support  his  wife. — 
When  a  minor  marries  he  becomes  the  head  of  a  family. 
His  relations  to  his  wife  and  children  create  an  obligation 
to  support  them,  and  this  requires  him  to  have  control  of 
and  to  receive  his  earnings.^  For  this  reason  it  is  held  that 
marriage  with  the  father's  consent  emancipates  the  minor. 
As  a  further  reason,  it  may  be  said  that  marital  obligations 
are  paramount  to  all  other  obligations,  and  certainly  to  the 
duty  to  contribute  to  support  of  parents.  It  follows,  there- 
fore, that  a  minor  husband  is  entitled  to  his  own  wages  so 
far  as  they  are  necessary  for  his  own  support  and  that  of 
his  wife  and  children,  even  if  he  married  without  his  father's 
consent.  And  a  minor  husband  is  liable  to  proceedings  of 
this  kind  for  non-support  of  his  wife.* 

^  Silverman   rj.    Silverman,   140  where  proof  of  marriage  was  held 

Mass.  6^.  insufficient  to  show  emancipation 

2  Middleton  v.  Middleton,  18  lU.  of  defendant 

Ap.  A7fL  Marriage  without  consent  doea 

^Bueter  v.  Bneter,  1  S.  Dak.  94^  not   emancipate. — In   an   action 

45  N.  W.  208.  against  the  owner  of  a  vessel  to 

*  Sherburne  v.  Hartland,  87  Vt  recover  wages  of   a   minor   son^ 

528.    The  marriage  of  an  infant  known  by  his  employer  to  be  a 

daughter  emancipates  her  from  the  minor  at  the  time  of  making  the 

cx>ntrol  of  her  parents.    Aldrich  v.  contract,  it  was  held  that  the  father 

Bennett,  68  N.  H.  415;  Burr  u  Wil-  could  recover,  as  the  marriage  was 

son,  18  Tex.  867;  Porch  v.  Fries,  18  without  his  consent,  and  some  per- 

N.  J.  £q.  204;  Rex  v,  Wilmington,  tinent  reasons   were  assigned  for 

SBarn.  &  Aid.  525;  Rexv.  Everton,  this  holding.      "The  violation  of 

1  East,  526;  Northfield  v.  Brook-  an  express  provision  of  the  statute 

field,  50  Yt.  62.    But  see  Babin  v.  requiring  the  consent  of  the  parent 

Le  Blanc,  12  La.  An.  867.  of  the  minor  should  not  secure  a 

A  Com.  V,  Graham,  157  Mass.  72,  privilege  he  would  not  otherwise 

31  N.  R  706.    See  contra.  People  v.  possesa     To   allow  this   defense 

Todd,  61  Mich.  284^  28  N.  W.  79,  (emancipation  by  marriage)  to  pre- 


§  100.]        KE^EDIES  FOR  DESERTION  OTHER  THAN  DIVOROB.         159 

§  100.  Desertion  as  a  crime. —  In  England  ^  and  in  some 
of  our  states'  it  is  a  crime  for  the  husband  to  abandon  the 
wife  and  children  if  he  has  sufficient  means  to  support  them. 
This  is  not  a  civil  remedy  for  the  wife  and  children,  but  is  a 
proceeding  to  indemnify  the  public  against  the  expense  of 
supporting  paupers;'  and  it  must  be  shown  that  the  wife 
and  children  are  a  burden  on  the  public  or  may  become  so.* 
The  New  York  statute  has  been  held  constitutional.*  The 
offense  consists  not  only  of  the  desertion,  but  also  the  neg- 
lect to  support  ;•  and  both  these  facts  must  be  established.'^ 

vail  would  hold   out   encourage-  New  Jersej:  O^Shaughnessey  v. 

ment  to  sons  impatient  of  parental  McLorinan,  14  N.  J.  Law,  410;  S.  v. 

control,  while  in  their  minority,  to  Ryno,  11  A.  189. 

resist  the  reasonable  authority  of  New   York:    Code    Crim.   Pro., 

their  fathers,  and  give  the  latter  sec.  890.    See,  also,  P.  v.  Du  Bois, 

little  means  to  secure  their  own  26  N.  Y.  Supp.  895;  P.  v.  Hodson, 

legal  rights  beyond  the  exercise  of  27  N.  E.  878;    City  of  N.  Y.   v, 

legal  restraint;  would  offer  induce-  Ehrsam,  16  N.  Y.  Suppu  627;  P.  v, 

ments  to  youths  to  enter  into  im-  Walsh,  18  N.  Y.  Supp.  292;  Bulkley 

provident    and    ill-advised    mar-  v,  Boyce,  48  Hun,  259;  P.  v,  Brady, 

riages  which  maturer  years  would  13  Misc.  294. 

cause  them  to  regret  and  deplore."  North  Carolina:  S.  v.  Deaton,  65 

White  V.  Henry,  24  Me.  531.    But  N.  C.  496;  S.  v.  Dunston,  78  N.  C. 

the  court  overlooked  the  reason  of  418. 

the  law  that  marriage  created  a  Pennsylvania:  Com.  v,  James,  9 

paramount  duty  to  the  wife,  and  Pa  Co.  Ct.  R 145;  Com.  v,  Boetcher, 

therefore  the  wages  belonged  to  8  Pa.  Ca  Ct.  R  544;  Com.  v.  Bald- 

the  son.  win,  24  A.  283;  Com.  v.  Jones,  90 

U9  &  50  Vict,  ch.  52.    Magia-  Pa.  431. 

trate*8  order  of  support    Haddon  Termont:  Act  of  1885. 

V.  Haddon,  18  Q.  B.  D.  77a  Wisconsin:  Act  of  1885;   S.  i^ 

2  Alabama:  Code,  sec.  4047;  Car-  Witham,  70  Wis.  47a 

ney  V.  S.,  84  Ala.  7,  4  Sa  285.  »P.  v.  Pettit,  74  N.  Y.  320;  P.  v. 

Conneeticnt: Gen. Stat.sea 3402;  Walsh«  11  Hun,  292;  Byrne  v.  P.,  14 

a  V.  Schweitzer,  57  Conn.  532,  18  Hun,  181. 

A-  787.  *P.  V.  Naehr,  80  Hun,  461;  S.  v. 

Hassachnsetts:  Com.  u  Ham,  —  Fuchs,  17  Mo.  Ap.  458. 

Masa  — ,  31  N.  R  639.  *  Duffy  v.  P.,  6  Hill  (N.  Y.),  75, 

Michigan:  P.  v.  Todd,  61  Mich.  ^  P.  v.  Walsh,  11  Hun,  29a 

28i  28  N.  W.  79.  7  Byrne  v.  P.,  14  Hun,  181, 

Missonri:  S.  v.  Davis,  70  Ma  467; 
a  u  Wonderly,  17  Ma  597. 
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It  was  once  held  that  the  gist  of  the  offense  was  the  deser- 
tion,* and  therefore  where  the  desertion  took  place  before 
the  passage  of  the  act  making  it  a  crime  there  could  be  no 
conviction.^  But  under  a  statute  differing  slightly  in  its 
terms  it  was  held  that  the  neglect  to  provide  was  a  continu- 
ing offense,  and  although  the  desertion  took  place  before 
the  passage  of  the  act,  yet,  the  neglect  to  provide  having 
continued,  the  defendant  was  liable.' 

Although  the  purpose  of  the  proceeding  is  to  compel  the 
husband  to  support  the  wife,  yet  the  action  cannot  be 
brought  in  any  other  state  to  which  the  wife  may  have  re- 
moved. Like  any  other  criminal  suit,  it  must  be  prosecuted 
in  the  jurisdiction  where  the  offense  was  committed.*  The 
desertion  and  neglect  to  support,  in  the  criminal  suit,  must 
be  such  as  would  establish  a  cause.for  divorce.  The  defend- 
ant cannot  be  convicted  if  he  had  a  justifiable  cause  for  the 
separation,  or  such  a  cause  as,  in  divorce  law,  would  have 
justified  him  in  leaving  the  wife.  In  general  it  may  be  said 
that  the  defendant  is  not  guilty  unless  the  state  can  prove 
all  of  the  facts  necessary  to  establish  a  cause  for  divorce. 
As  illustrations  of  this  rule  a  few  of  the  cases  mav  be  ex- 
amined.  The  questions  relating  to  criminal  procedure  will 
be  eliminated,  as  such  questions  are  foreign  to  the  nature  of 
this  treatise. 

As  in  divorce  law,  so  in  this  proceeding,  there  is  no  deser- 
tion or  failure  to  support  if  the  wife  without  justifiable  cause 
refuses  to  live  with  her  husband,*  or  refuses  a  valid  request 
to  return.'  And  so  an  offer  to  support  the  wife  according 
to  the  husband's  means  in  a  place  selected  by  him  is  a  com- 
pliance with  his  duty,  and  if  made  before  conviction  is  a  bar 

iS.  u  Dunston,  78  N.  C.  418.  Hun,  181;  P.  v.  Bergen,  36  Hun, 

2S.  V.  Deaton,  65  N.  C.  496.  241;  Decker  v.  McLorinan,  18  N.  J. 

3  S.  V.  Witham,  70  Wis.  478,  85  N.  Law,  4ia 

W.  934  6Bayne  v.  P.,  14  Hun,  181;  P.  r. 

*  P.  V,  Vitan,  10  N.  Y.  Supp.  909;  Naehr,  80  Hun,  461. 

Ex  parte  Bailey,  8  Phila.  485;  De-  «&  t?.  Green,  30  Ma  Ap.  299;  P.  v. 

mott  r.  Com.,  64  Pa.  302;  Keeler  v.  Vitan,  10  N.  Y.  Supp.  909. 
-Com.,  71  Pa.  413;  Bayne  v.  P.,  14 
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to  the  proceeding.*  But  in  New  York  the  defendant  cannot 
discharge  his  liability  under  the  sentence  by  oifering  to  sup- 
port and  live  with  the  wife.^  He  must  comply  with  the 
order  of  the  court  by  paying  the  allowances  made  in  the 
sentence.'  The  husband  is  guilty  if  he  drives  the  wife  away 
from  the  home  by  his  ill  conduct,  for,  by  divorce  law,  he 
-deserts  who  brings  the  cohabitation  to  an  end.*  The  hus- 
band is  not  guilty  where  the  divorce  law  justifies  his  separa- 
tion from  his  wife,  as  where  she  commits  adultery;'  or  is 
guilty  of  cruel  treatment,  or  habits  of  intemperance,  or  other 
<x>nduct  which  would  entitle  him  to  a  divorce.*  But  he  is 
gxiilty  if  he  deserts  and  refuses  to  support  the  wife  because 
he  married  her  to  prevent  bastardy  proceedings  and  had  no 
affection  for  her.^  Iler  misconduct  after  the  abandonment 
is  no  defense.® 

A  valid  agreement  for  separation,  by  which  the  husband 
is  relieved  from  all  liability  of  support  in  consideration  of  a 
sum  of  money  and  the  transfer  of  certain  property  to  the 
Tvife,  is  a  bar  to  the  proceedings  conmienced  by  the  wife. 
The  husband  cannot  be  said  to  have  separated  himself  from 
his  wife  without  reasonable  cause  when  the  wife  has  by  deed 
of  separation  placed  him  under  legal  obligation  "  not  to  visit 
her  or  enter  any  house  where  she  may  happen  to  be,"  and  to 
permit  her  to  live  separate  from  him.  But  it  was  intimated 
that  the  result  would  be  different  if  the  prosecution  had 
been  in  behalf  of  the  children  or  the  overseers  of  the  poor.* 
This  decision  is  in  direct  conflict  with  the  law  of  divorce, 
which  does  not  give  validity  to  agreements  of  husband  and 
wife  to  live  separate.^*   No  crime  is  committed  if  the  husband 


la  V.  White,  45  Mo.  51!^;  Lutes  4  Sa  285;  P.  u  Brody,  18 

V.  SheUey,  40  Hun,  197;  P.  v.  Har-  294 

tia,  14  N.  Y.  Supp.  830.  <  Com.  v. Ham  (Mass.), 81  N.R  689. 

<P.  V, Du  Boi8,26  N.  Y.  Suppu  895.  ^a  v.  Russell,  41  Coim.  48a 

'City  of  N.  Y.  V.  Ehrsham,  16  N.  ^Hall  v.  State,  53  Ala.  463, 14  Sa 

Y.  Suppi  527.  867. 

«P.  n  Walsh,  88  Hun,  847.  *Com.  v.  Richards,  181  Pa.  209, 

^a  v.  Schweitzer,  57  Conn.  882,  18  A.  1007. 

18  A.  787;  Carney  tt.  a,  84  Ala.  7,  ^^  See  Silverman  v.  Silyerman,  140 
11 
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has  failed  to  support  his  family,  if  he  has  made  an  honest 
effort  to  obtain  work.*  The  judgment  for  support  is  annulled 
by  subsequent  cohabitation  of  the  parties,  and  cannot  be 
enforced  where  the  husband  deserts  after  such  cohabitation.'- 

In  the  absence  of  statutory  provisions  to  the  contrary', 
the  defendant  is  relieved  of  all  liability  under  the  sentence 
where  he  gives  the  required  bond  and  assumes  cohabitation 
with  the  wife.  He  may  be  released  from  imprisonment  by 
proof  of  his  poverty  or  inability  to  support.'  The  pendency 
of  a  suit  for  divorce  is  not  a  bar  to  this  proceeding  unless 
defendant  can  show  that  it  is  founded  on  good  cause.*  It 
would  seem  that  an  order  of  court  for  the  payment  of  ali- 
mony pendente  lite  in  a  pending  suit  for  divorce  would  be  a 
sufficient  adjudication  of  the  amount  necessary  to  support 
the  wife ;  but  one  court  has  held  that  such  payments  are  not 
a  bar  to  the  criminal  action.*  The  criminal  intent  of  the 
husband  to  desert  and  not  provide  for  his  wife  and  family 
must  be  shown  in  all  cases.*  In  this  proceeding  the  wife  may 
testify  against  the  husband,  as  in  cases  where  the  crime  is 
committed  against  her;  the  reason  of  the  rule  in  both  cases 
being  the  necessity  of  the  wife's  evidence,  she  being  the  only 
witness  to  the  act  of  the  husband.*^ 

§  101.  ftestitution  of  coivjugal  rights. —  The  only  rem- 
edy for  desertion  granted  by  the  ecclesiastical  courts  was  an 
order  restoring  conjugal  rights.  Although  it  may  be  true 
that  the  law  of  the  restitution  of  conjugal  rights  became  a 
part  of  the  law  of  our  land,  yet  such  law  was  never  en- 
forced here  because  we  have  not  conferred  upon  any  of  our 
courts  the  jurisdiction  to  administer  it.  The  principles  on 
which  the  law  of  this  subject  was  administered  are  some- 
times reco^ized  and  followed  by  our  courts  in  suits  for  di- 

Mass.  660,  5  N.  E.  689.    See  watra,  A.  283;  Com.  v,  James*  9  P^  GaOt. 

Jn  re  Noah  (CaL),  15  P.  287.  R.  145. 

IS.  t;.  Broker,  44  Ma  Ap.  893;  «a  u  Gonzler,  52  Ma  172. 

Com.  V.  Baldwin  (Pa.),  24  A.  283.  sp.  v.  Mitchell, 2 Thomp. & C.  17a 

SHaddon  v.  Haddon,  18  Q.  B.  D.  «a  v,  Brinkman,  40  Ma  Api  284; 

77a  S.  V.  Greenup,  80  Ma  Ap.  299. 

•Com.  v.  Baldwin,  —  Pa.  — >  24  ^s.  v.  Newbeny, 48  Ma  429;  a  tv 

Schweitzer,  57  Conn.  532, 18  A.  787. 
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vorce  for  desertion.^  Either  husband  or  wife  could  recover 
a  decree  compelling  the  other  to  return  and  to  treat  the 
plaintiff  vsrith  conjugal  kindness,  and  the  respondent  would 
not  be  discharged  until  the  cohabitation  was  resumed  with 
kindness  towards  the  petitioner.- 

At  one  time  imprisonment  followed  disobedience,'  but 
under  the  act  47  and  48  Yict.,  ch.  68,  the  decree  is  not  en- 
forceable by  attachment  for  contempt.*  Under  this  act  the 
court  may,  on  the  wife's  application,  order  that,  in  the  event 
of  the  decree  not  being  complied  with,  the  husband  shall 
pay  a  certain  amount  of  alimony  to  be  secured  by  a  deed 
settled  by  one  of  the  conveyancing  counsel  of  the  court. 
Or,  if  the  application  is  by  the  husband,  the  court  may 
order  the  property  of  the  wife  "  to  be  paid  or  settled  for 
the  benefit  of  the  petitioner  and  children  of  the  marriage."  * 
If  the  decree  is  not  complied  with,  it  forms  an  adjudication 
of  the  question  of  desertion,  and  a  dissolution  of  the  mar- 
riage may  be  had  upon  the  further  proof  of  the  husband's 
adultery.  So  that  the  remedy  is  not  one  to  force  unconge- 
nial parties  to  live  together,  but  is  in  effect  a  suit  to  enforce 
payment  of  alimony  or  obtain  a  division  of  property,  and 
also  lay  the  foundation  for  a  decree  finding  the  oflfender 
guilty  of  desertion.  The  respondent  may  avoid  both  these 
results  by  renewing  cohabitation.^  Sometimes  on  a  non- 
compliance with  the  decree  the  court  will  enter  a  decree  of 
judicial  separation ; '  but  the  advantage  of  such  a  decree  is 
not  apparent.  The  suit  for  restitution  of  conjugal  rights 
is  barred  by  showing  that  the  wife  has  covenanted,  in  a 
deed  of  separation,  not  to  bring  such  suit.®    The  suit  may 

^  Southwick   V.    South  wick,    97  •  Crothers  v.  Crothers,  1  P.  <&  M. 

Mass.  327.  508. 

*Gill  V.  Gill,  cited  in  Orme  v.  ^  Harding  v.  Harding,  11  P,  D. 

Orme,  2  Ad.  Ec.  382.  111. 

>  Bsrlee  v,  Barlee,  1  Ad.  Ec.  301 ;  ^  Marshall  v.  Marshall,  5  P.  D. 

Lakin  i;.  Lakin,  1  Spinka,  274  19;  Clarke  v.  Clarke,  10  P.  D.  188; 

*  Weidon  v.  Weldon,  9  P.  D.  52,  Tress  v.  Tress,  12  P.  D.  12a    See, 

10  P.  D.  72.  also,  Anquez  v.  Anquez,  1  P.  &  M. 

»  Swift  V.  Swift,  13  P.  D.  lia  176;  Hunt  v.  Hunt, 82  L.  J.Mat  Caa. 
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proceed  bj^  substituted  service  when  the  respondent  is  be- 
yond the  jurisdiction  of  the  court,*  and  after  decree  a  writ 
of  sequestration  may  issue  against  his  or  her  estate.'  Be- 
fore the  suit  is  commenced  the  petitioner  must  make  a  writ- 
ten demand  for  cohabitation  and  restitution  of  conjugal 
rights,  and  such  demand  must  be  of  a  conciliatory  character 
and  made  in  good  faith.'  The  suit  is  tried  although  a  suit 
for  dissolution  of  marriage  is  pending.*  In  general  it  may 
be  said  that  this  suit  is  barred  by  showing  ill-conduct  of  the 
petitioner,  but  such  ill-conduct  must  be  sufficient  to  support 
a  decree  for  judicial  separation.*  After  obtaining  a  decree 
of  this  kind  the  husband  has  no  right  to  forcibly  seize  the 
wife  and  imprison  her  in  his  house  for  the  purpose  of  pre- 
venting the  interference  of  her  relatives  so  that  he  may  win 
her  affections.* 

168;  Spering  v.  Spering,  3  S.  &  T.  to  this  proceeding  see  Stanes  v. 

211.  Stanes,  8  P.  D.  42;  Bigwood  v.  Big- 

1  Ex  parte  Sheely,  1  P.  D.  42a  wood,  13  P.  D.   89;   Hayward  t?. 

2  Miner  v.  MiUer,  2  P.  &  M.  13.  Hayward,  1  Swab.  &  T.  81;  Sop- 

3  Field   v.    Field,  14   P.    D.    26;  with  u  Sopwith,  2  Swab.  &  T.  460; 
Smith  V,  Smith,  15  P.  D.  11,  47.  Burroughs  i;.  Burroughs,  2  Swab. 

^Thornton  v.  Thornton,  11  P.  D.  &  T.  303;  A.  i;.  A.,  3  P.  &  M.  280; 

176.  Scott  V.  Scott»  34  L.  J.  Mat  6a& 

>Seayer  v.  Seaver,  2  Swab.  &  T.  23;  Pearson  v.  Pearson,  83  L.  J. 

665;  Rlppingall  v,  Rippingall,  24  Mat  Gas.  156;  Connelly  v.  ConneUy, 

W.  R.  967;  Manning  v.  Manning,  2  Rob.  Ea  201,  7  Notes  Gas.  444^ 

7  Ir.  R  Eq.  520;  s.  a,  6  Ir.  R.  Eq.  2  Eng.  Eg.  570. 

417;  Hope  v.  Hope,  1  Swab.  &  T.  *  Queen  u  Jackson,  1891  Queen 

94;  Stace  v.  Staoe,  87  L.  J.  Mat  &  671. 
Oa&  51.    Fpr  other  cases  relating 
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EVIDENCIL 

§  lOa  In  general 

lOS.  Presumption  of  consent. 

104.  Presumption  of  continuity. 

105.  Justification  for  the  separa- 

tion not  presumed. 

100.  Prima  facie  case — Separa- 
tion against  will  of  com- 
plainant 

107.  The  general  conduct  of  the 
parties  is  admissible. 


§  lOa  The  intent  to  desert 

109.  When  declarations  are  ad- 

missible as  res  gesicR, 

110.  Record  of  suit  for  mainte- 

nance. 

PLEADma. 

111.  In  general 

112.  The  allegation  should  be  in 

statutory  terms. 
118.  Language  equivalent 
114.  Necessary  allegations. 


Evidence. 

§  103.  In  general.—  As  in  other  civil  actions,  so  in  actions 
for  divorce  the  plaintiff  must  establish  a  prima  fade  case  or 
the  action  will  be  dismissed.  A  prima  fa^e  case  of  desertion 
is  made  when  the  plaintiflf  has  shown,  by  competent  evidence, 
an  intent  to  desert  and  a  separation  without  justifiable  cause 
during  the  statutory  period.*  In  actions  for  divorce  the 
prima  foroie  case  is  not  the  case  as  made  by  the  plaintiff, 
but  the  case  as  established  by  the  whole  evidence,  whether 
adduced  by  the  court,  acting  as  the  representative  of  the 
state,  or  by  the  defendant.  But  it  sometimes  happens  that 
the  evidence  presented  is  so  meagre  that  to  determine  the 
rights  of  the  parties  the  court  must  use  some  of  the  pre- 
sumptions established  as  rules  of  evidence. 

§  103.  Presumption  of  consent. —  In  civil  as  well  as  crim- 
inal actions  there  is  a  presumption  of  innocence.  Guilt, 
fraud,  conspiracy  or  ill-conduct  are  not  presumed.  Proof 
of  a  mere  separation  for  the  statutory  period  is  not  suffi- 
cient to  establish  desertion,  as  it  will  be  presumed  to  be  with 
plaintiff's  consent  or  for  justifiable  cause.^  The  plaintiff 
must  also  prove  that  he  did  not  consent  to  the  separation, 

1  Tumey  v.  Tumey,  4  Edw.  Ch.    Allen  r.  Allen,  84  Ala.  367;  Bod  well 
(N.  Y.)  566;  Rudd  v.  Rudd,  83  Mich.    v.  Bod  well,  118  Mass.  3K 
101;  Carter  v.  Carter,  63  111.  439;        ^  Jennings  v.  Jennings,  2  Beasley' 
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and  that  it  occurred  without  justifiable  cause  ;^  or  that  it 
was  both  wilful  and  obstinate.^ 

§  104.  Presumption  of  continuity. —  It  is  a  rule  of  evi- 
dence that  when  a  state  of  things  is  once  established  the 
law  presumes  that  state  of  things  to  exist  until  the  contrary 
is  shown.^  The  plaintiff  having  shown  a  juridical  relation  is 
not  re(}uired  to  prove  the  continuance  of  that  relation.*  If 
the  evidence  discloses  that  the  wife  intended  to  return  at 
the  time  she  left,  that  intention  is  presumed  to  continue 
imtil  a  different  intent  is  shown.*  When  it  is  shown  that 
on  a  certain  date  the  separation  occurred  with  the  intent  to 
desert,  this  condition  of  things  is  presumed  to  continue.' 
In  such  case  it  was  said  that  "  The  fact  of  her  leaving  him, 
declaring  her  intention  no  longer  to  live  with  him,  being 
shown,  her  absence  must  be  taken  to  be  wilful,  and  being 
unexplained  it  must  be  taken  to  have  been  unjustifiable; 
and  if  no  subsequent  facts  had  been  shown  to  qualify  or  ex- 
cuse the  continuance  of  the  desertion,  she  would  after  five 
years  have  forfeited  her  marital  rights."  ^ 

§  lOo.  Justification  for  the  separation  not  presumed. — 
If  the  ill-conduct  of  plaintiff  justified  the  separation,  the 
defendant  must  establish  that  fact,  for  there  is  no  presump- 
tion of  ill-conduct.®  And  if  the  evidence  is  conflicting,  this 
defense  must  be  established  by  a  preponderance  of  the  evi- 
dence.'  Where  the  evidence  showed  that  the  defendant  left 
the  country  without  apparent  cause  and  had  not  been  heard 

38.  See,  also,  Smith  v.  Smith,  1  Burk  v.  Biirk,  21  W.  Va.  445;  Gray- 
Swab.  &  T.  359.  v.  Gray,  15  Ala.  77U. 

1  Fulton  V.  Fulton,  36  Miss.  517;  ^HaU  r.  HaU,  4  Allen,  39. 
Benkert  v.   Benkert,  82  Cal.  468;  *  Thompson  u  Thompson,  1  Swab. 
St.  John  V.  St  John,  Wright,  210.  &  T.  231;  Smith  v.  Smith.  1  Swab. 

2  Payne  v.  Payne  (N.  J.  Eq.),  28  &  T.  359;  Grossman  v.  Grossman, 
A.  449.  33  Ala.  486 ;  McGowen  r.  McGowen, 

« 1  Greenleaf  on  Evidence,  41.  52  Tex.  657;  Orr  r.   Orr,  8  Bush 

*  Wharton  on  Evidence,  sec  1284.  (Ky.),  156;  Besch  v.  Besch,  27  Tex. 

SMcCormick  v,  McCormick,   19  890. 

Wis.  172.  9  Garter  v.  Carter,  62   IlL    439; 

« Bailey  r.  Bailey,  21  Gratt.  43;  AUen  v.  Allen,  84  Ala.  361. 
l*rather  v.  Prather,  26  Kan.  273; 
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from,  the  court  said :  "  The  plaintiff  is  not  required  to  show 
negatively  that  no  cause  existed,  for,  none  appearing,  the 
law  will  not  presume  one.  The  presumption  is  that  there 
was  none,  and  that  the  defendant  intended  the  consequences 
resulting  from  his  acts."  ^  Nevertheless  the  plaintiff  must 
show  that  the  separation  was  without  his  consent  in  order 
to  establish  ^  prima  fade  case. 

§  106.  Prima  facie  case  —  Separation  was  against  will 
of  complainant. —  In  Michigan,  New  Jersey,  Missouri  and 
some  other  states  the  doctrine  obtains  that,  in  order  to  estab- 
lish a  prima  fade  case  of  desertion,  the  complainant  must 
show:  1.  Cessation  of  cohabitation.  2.  An  intent  in  the 
mind  of  defendant  to  desert.  3.  That  the  separation  was 
against  the  wiU  of  complainant?  All  authorities  are  agreed 
that  a  separation  with  consent  is  not  desertion ;  but  the  doc- 
trine we  are  considering  goes  further  and  requires  the  sepa- 
ration and  the  continuance  of  the  separation  to  have  been 
against  the  will  of  the  complainant.  This  doctrine  is  be- 
lieved to  be  unsound  and  not  in  conformitv  with  the  divorce 
law,  nor  with  the  general  analogies  of  the  law,  because  it 
binds  the  party  by  a  mere  emotion  undisclosed  to  the  other. 
When  a  party  consents  to  a  separation  he  gives  the  wife  a 
license  to  leave  him.  The  license  being  communicated  by 
act  or  word  to  the  wife,  she  commits  no  matrimonial  wrong 
in  going  away.  But  suppose,  without  such  license  by  word 
or  act,  the  wife  wilfully  and  without  justifiable  cause  leaves. 
This  would  constitute  a  desertion  although  the  husband  may 
not  desire  her  return.  The  correct  rule  in  such  cases  is  be- 
lieved to  be  that,  so  long  as  the  party  seeking  divorce  has 
not  consented  to  the  separation,  it  is  wrongful,  and  if  con- 
tinued will  constitute  desertion;  for  a  party  is  not  bound 

1  Morrison  r.  Morrison,  20  Cal.  92,  14  N.  W.  711,  citing  Porrett  v, 

431.  Porrett,  18  Mich.  420 ;  Rudd  v.  Rudd, 

^Sergent  v.  Sergent,  38  N.  J.  Eq.  33  Mich.  101;  Cooper  v.  Cooper,  17 

204;  Taylor  v.  Taylor,  28  N.  J.  Eq.  Mich.  205;   Cox  v.  Cox,  36  Mich. 

207.    See,  also,  Herold  v.  Herold,  461.    See,  also,  other  cases  cited  in 

47  N.  J.  Eq.  210,  20  A.  375  and  cases  this  section, 
cited ;  also  Rose  v.  Rose,  50  Mich. 
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by  "  undisclosed  emotions."  If  the  husband  secretly  desire* 
the  separation,  but  the  wife  has  no  intimation  of  it,  her 
going  away  and  remaining  is  a  wilful  violation  of  the  mar- 
riage obligation.  His  undisclosed  desire  does  not  affect  the 
character  of  her  act.  Until  his  conduct  or  declarations  are 
made  known  to  her,  the  separation  is  wilful  and  wrongful. 

This  doctrine  is  sustained  by  the  reasoning  of  Holmes,  J.^ 
although  his  words  were  with  reference  to  the  facts  in  the 
case  as  affected  by  the  term  "  without  the  consent."  "  But  we 
apprehend  .  .  .  that  ^  without  the  consent '  means  th& 
manifested  consent,  and  that  the  undisclosed  emotions  of  the 
deserted  party  do  not  affect  his  rights.  We  think  this  view 
is  sustained  by  the  general  analogies  of  the  law,  as  well  as 
by  considerations  specially  applicable  to  the  particular  case. 
If  a  plaintiff  in  an  assault  and  battery  should  admit  that  he 
hoped  that  the  assault  would  be  committed,  and  rejoiced 
when  it  was,  because  of  the  prospect  of  damages,  he  might 
still  recover  if,  so  far  as  his  demeanor  to  the  defendant  was 
concerned,  he  stood  upon  his  legal  rights.  The  consent  re- 
quired to  disprove  the  assault  is  a  license.  So,  when  a  wife 
leaves  her  husband,  he  may  be  glad  to  be  rid  of  her,  but 
may  stand  upon  his  rights  and  give  her  a  home  as  long  as 
she  will  accept  it.  Of  course  proof  that  he  entertained  the 
feelings  supposed  might  make  it  hard  to  believe  that  he  did 
not  show  them,  and  thus  express  his  consent  to  the  separa- 
tion, for  the  consent  can  be  expressed  by  conduct  as  well  as 
by  words.  But  we  are  not  considering  the  effect  of  a  state 
of  feeling  as  evidence  of  overt  acts,  but  its  legal  operation 
apart  from  any  overt  act  or  conduct  expressive  of  it."  ^ 

If  the  party  seeking  divorce  left  the  other  on  account  of 
misconduct  which  is  a  cause  for  divorce,  this  rule  will  not 
apply ;  for  the  injured  party  is  not  bound  to  seek  the  re- 
turn of  the  offender.    In  such  cases  the  injured  party  is  en- 

1  Ford  V,  Ford,  143  Kass.  577,  10  aration,  as  the  wife  had  knowledge 

N.  K  474.    In  this  case  the  filing  of  the  act,  and  cohabitation  daring 

of  a  petition  for  divorce  for  adul-  the  suit   would  have    been   im- 

tery  was  sufficient  consent  to  sep-  proper. 
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titled  to  a  divorce  for  desertion  although  the  separation  is 
voluntary. 

If  the  plaintiff  has  sought  the  return  of  the  deserter  and 
failed,  a  divorce  should  not  be  refused  because  the  plaintiff, 
after  being  repulsed,  has  apparently  acquiesced  in  a  state  of 
things  which  are  shown  to  be  unavoidable.  The  state,  in 
pursuing  a  policy  to  preserve  marriage,  has  no  interest  in 
refusing  divorce  to  a  plaintiff  who  has  nmde  reasonable  con- 
cessions and  is  not  to  blame  for  the  continuance  of  the  sepa- 
ration. The  controversy  is  now  between  the  parties.  If  the 
deserter  is  wilfully  absent,  it  seems  clear  that  the  desires  and 
hopes  of  the  party  seeking  divorce  will  not  excuse  the  deser- 
tion if  not  disclosed  to  the  party  in  the  wrong. 

A  divorce  for  desertion  would  be  almost  impossible  under 
this  doctrine  if  the  complainants  were  truthful.  For  at 
times  during  the  separation  every  deserted  party  wiU  con- 
clude the  separation  is  desirable,  and  then  the  separation 
will  not  be  against  his  will.  It  is  also  quite  impossible  to 
believe  that  during  all  the  separation  the  complainant  in  all 
cases  is  desirous  to  renew  the  relation  of  husband  and  wife, 
but  changes  this  desire  the  moment  before  the  petition  for 
divorce  is  filed.  In  most  of  the  cases  both  parties  have 
good  reason  to  desire  a  termination  of  the  marriage  relation. 
The  wife  desires  to  get  rid  of  a  dissolute  or  unfaithful  hus- 
band, or  the  husband  desires  to  be  relieved  of  his  duties 
towards  a  wife  whom  he  believes  has  been  unfaithful  to 
him.  In  such  cases  it  is  impossible  to  believe  that  a  separa-' 
tion  was  against  the  will  of  complainant  during  all  of  the 
required  time.* 

iThis  rule,  that  the  desertion  tion  might  have  been  voluntaiy. 
must  be  against  the  wiU  of  the  This  was  sufficient  to  determine 
complainant,  was  first  announced  the  case;  but  the  court,  going  fur- 
in  New  Jersey  in  Jennings  v.  Jen-  ther  than  was  necessary  to  the 
nings,  13  N.  J.  Eq.  88,  a  case  in  determination  of  what  was  before 
which  there  was  no  evidence  of  it,  announced  the  foUowing  rule: 
the  circumstances  of  the  separa-  **  To  establish  a  case  of  desertion, 
tion,  and  the  court  inferred  from  it  should  appear  that  the  wife  left 
all  that  appeared  that  the  separa-  her  husband  of  her  own  accord. 
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• 

The  N"ew  Jersey  rule  apparently  precludes  a  party  from 
obtaining  a  divorce  for  acquiescing  in  a  hopeless  case  of  de- 
sertion, although  the  guilty  party  is  ignorant  of  the  consent. 
For  instance,  a  husband,  repenting  the  cruelty  that  has  driven 
his  wife  away,  had  some  twenty-five  interviews  with  her, 
seeking  a  reconciliation,  and  in  answer  to  a  letter  written 
her  for  the  same  purpose  the  Avife  refused  to  see  him  again 
and  prohibited  all  further  correspondence.     "  There  seems," 
said  the  court,  "  enough  in  this  letter  to  chill  all  his  ardent 
aflfection  for  the  writer,  and  he  says  he  '  didn't  care  anything 
about  her  coming  back.'    As  I  understand  the  law,  in  this 
he  was  not  justified.     He  thereby  assumes  the  attitude 
which  he  complains  the  defendant  occupied.     He  not  only 
does  that,  but  boldly  declares  his  assent  to  the  separation. 
Can  the  prayer  of  him  who  comes  into  court  saying  *  My 
wife  and  I  separated,  and  I  afterwards  asked  her  to  live 
with  me,  but  she  refused,  and  then  I  didn't  care  to  have  her 
live  with  me,'  be  received  with  favor?  *  I  think  not."  ^    But 
according  to  the  law  as  recognized  by  most  of  our  courts, 
when  the  husband,  in  such  case,  makes  an  offer  to  resume 
cohabitation,  and  the  wife,  in  refusing,  announces  her  de- 
termination of  never  resuming  her  duties  as  a  wife,  he  is  re- 
lieved from  further  attempts  to  induce  her  to  return.^    How 
could  the  changed  state  of  the  husband's  affection  after  the 
refusal  affect  the  wilful  act  of  the  wife  ?    Is  her  offense  less 

without  his  consent  and  against  son,  1  Swah.  &  T.  231,  that  "  such 
his  wiU,  or  that  she  obstinately  re-  absence  and  cessation  of  cohabita- 
fused  to  return  without  just  cause  tion  must  be  in  spite  of  the  wish  of 
on  request  of  her  husband."  This  the  wife ;  she  must  not  be  a  consent- 
decision  is  followed  without  con-  ing  party."  Rightly  understood, 
sidering  that  it  was  the  mere  this  definition  requires  nothing 
gratuitous  opinion  of  the  chan-  more  than  the  absence  of  consent 
cellor  who  wrote  the  opinion.  Ser-  on  the  part  of  the  complainant, 
gent  V.  Sergent,  33  N.  J.  Eq.  204,  See,  also.  Smith  r.  Smith,  1  Swab, 
reversed  in  36  N.  J.  Eq.  644;  Tay-  &  T.  359. 

lor   V.  Taylor,  28  N.  J.  Eq.   207.  » Grant  r.  Grant,  36  N.  J.  Eq.  502. 

These  cases  apparently  follow  the  2  gee  correct  doctrine  in  Thrall 

English    definition    of    desertion,  r.  Thrall,  32  N.  J.  Eq.  231. 
laid  down  in  Thompson  v.  Thomp- 
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because  she  has,  in  addition  to  her  desertion,  utterly  em- 
bittered and  estranged  her  husband's  aflfections?  Naturally 
such  conduct  of  the  wife  will  produce  that  eflfect,  and  to  re- 
quire a  complainant  to  assert  his  willingness  to  receive  his 
wife,  in  such  case,  is  tempting  him  to  commit  perjury. 

§  107.  The  general  eondact  of  the  parties  is  admissible. 
In  order  to  determine  the  intent  of  the  party  at  the  time  of 
separation  or  afterwards,  the  circumstances  of  the  separa- 
tion are  admissible ;  in  fact,  quite  indispensable.^  The  act 
of  the  parties  at  the  time,^  and  the  general  course  of  conduct 
towards  each  other,  must  be  shown  so  that  the  court  may 
determine  whether  there  was  an  intent  to  desert,  or  conduct 
justifying  the  separation.  The  court  may  inquire  into  any 
•circumstances  showing  consent  to  the  separation,  or  that  the 
plaintiff  provoked  the  misconduct  leading  to  the  separa- 
tion.' If  the  plaintiff  left  the  defendant  on  account  of  some 
misconduct  which  was  a  cause  for  divorce,  evidence  of  such 
misconduct  is  clearly  admissible,  although  it  consists  of  a 
separate  and  distinct  cause  for  divorce  not  alleged  in  the 
petition.  In  such  case,  evidence  of  non-support,  cruelty  or 
adultery  is  admissible  to  prove  that  the  separation  was  jus- 
tifiable. 

§  108,  The  intent  to  desert.—  An  intent  is  the  design  or 
purpose  of  the  mind.  Sometimes  the  intent  to  desert  may 
be  proved  by  the  declarations  of  the  deserter  at  the  time  the 
separation  occurred.  But  generally  the  intent  must  be  in- 
ferred from  the  conduct  of  the  deserter  and  other  circum- 
stantial evidence.  It  is  not  necessary  to  show  that  the  de- 
serter had  determined  to  desert  at  the  time  he  or  she  left 
the  home.  A  party  maj  leave  on  business  intending  to  re- 
turn. But  if  he  afterwards  resolves  to  not  return  the  deser- 
tion begins  with  this  resolution.*    In  other  words,  the  deser- 

1  Smith  V.  Smith,  12  N.  H.  80;  2Salorgne  v.  Salorgne,  6  Mo.  Ap. 

KimbaU  v.  KimbaU,  13  N.  H.  222;  603;   Meldownf^y  v,  Meldowney,  12 

Jennings  v.  Jennings,  13  N.  J.  Eq.  C.  R  Green,  328,  27  N.  J.  Eq.  328. 

SS;   Leaning  v.  Leaning,  25  N.  J.  » Wright  u  Wright,  80  Mich.  572, 

Eq.  241;  Rogers  v,  Rogers,  18  N.  J.  45  N.  W.  365. 

Eq.  445.  4  Pinkard  v.  Pinkard,  14  Tex.  356; 
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tion  commenced  when  the  defendant  resolved  to  abandon 
the  plaintiiT,  and  not  when  the  cohabitation  ceased.^  A  com- 
mon instance  of  desertion  is  where  the  parties  are  separated 
by  necessity  or  by  agreement  and  one  party  refuses  to  re- 
turn. The  intent  to  desert  is  inferred  from  this  refusal. 
Ordinarily  an  intent  to  desert  will  be  inferred  from  the  fact 
that  the  husband  leaves  without  notice,  and  no  word  has 
been  received  from  him  in  the  locality  where  he  formerly 
resided.  One  who  refuses  to  disclose  his  address  to  his  wife 
has  taken  the  most  eflFectual  method  of  preventing  a  reunion. 

An  intent  to  desert  was  inferred  where  the  husband  re- 
fused to  support  his  wife  according  to  an  agreement  for 
separation,  and  wrote  to  her  as  follows:  "  Finally,  I  wish 
whatever  settlement  is  made  between  us  to  be  done  bv  a 
legal  divorce.  The  tie  is  broken,  and  happiness  can  never 
be  restored  between  us;  for  which  reason  it  is  much  better 
to  live  as  happy  as  possible  separate  tlian  to  lead  an  un- 
happy life  together  and  show  a  bad  example  to  our  chil- 
dren." • 

§  109.  When  declarations  are  admissible  as  res  gestie* 
Ordinarily  a  party  will  not  be  allowed  to  prove  his  own 
declarations  in  his  own  favor  and  thus  manufacture  evi- 
dence.' But,  as  an  exception  to  this  rule,  the  declarations 
of  a  party  are  admissible  if  made  at  the  time  of  the  separa- 
tion, or  so  near  it  as  to  be  admissible  as  res  gestas.  As  said 
in  People  v.  Vem^n^^  "  declarations,  to  be  a  part  of  the  re^ 
gesUBy  are  not  required  to  be  precisely  concurrent  in  point  of 


Reed  t;.  Reed,  Wright,  234;  War- 
ner t'.  Warner,  54  Mich.  492,  20  N. 
W.  558;  Rathbun  v.  Rathbun,  76 
Mich.  463,  43  N.  W.  307;  Brinker- 
hoff  r.  Brinkerhoflf,  3«  N.  J.  Eq.  132; 
Conger  v.  Conger,  3  Beasley,  286. 

1  Gatehouse  r.  Gatehouse,  1  P.  & 
M.  331. 

'Ahrenfeldt  r.  Ahrenfeldt,  1 
Hoffman  (N.  Y.),  697. 

*  **  Where  a  person  does  any  act 


material  to  be  understood,  his  dec- 
larations made  at  the  time  of  the 
traniAction  and  expressive  of  its 
character,  motive  or  object  are 
regarded  as  verbal  acts,  indicating 
a  present  purpose  and  intention,, 
and  are  therefore  admitted  in  proof 
like  any  other  material  facta'*  1 
Greenleaf,  sec.  108. 
4  35  Cal.  51. 
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time  with  the  principal  fact.  If  they  spring  out  of  the  prin- 
cipal transaction  —  if  they  tend  to  explain  it  —  are  voluntary 
and  spontaneous,  and  are  made  at  a  time  so  near  it  (the  prin- 
cipal fact)  as  to  preclude  the  idea  of  deliberate  design, — then 
they  may  be  regarded  as  contemporaneous,  and  are  admis- 
sible." *  So  the  declarations  of  a  wife  made  to  a  friend  on 
the  evening  before  the  separation  took  place,  in  which  she 
expressed  a  willingness  to  return  to  live  with  her  husband, 
and  while  she  seemed  to  be  in  great  distress  and  crying,  are 
admissible  to  explain  her  intent ;  as  also  were  her  declara- 
tions to  her  mother  about  the  cause  of  the  separation,  made 
on  her  return  to  her  mother's  house  immediately  after  the 
separation.^  The  declarations  of  a  wife  immediately  after 
the  separation,  and  her  manifestations  of  sorrow;,  are  admis- 
sible as  res  gestce  to  show  her  lack  of  consent.*  The  inten- 
tion of  the  husband  may  be  proved  by  showing  by  witnesses 
the  declarations  made  at  the  time  of  separation.*  A  conver- 
sation occurring  some  months  before  the  separation  is  ad- 
missible to  show  the  cause  that  afterwards  led  to  the  separ 
ration,  and  also  the  intent  of  the  parties.*  Often  the  intent 
of  the  party  is  shown  by  declarations  after  the  separation,  as 
where  one  party  announces  that  the  two  cannot  live  with 
each  other.* 

§  110.  Beeord  of  suit  for  maintenanee. —  In  those  states 
where  the  wife  may  sue  for  maintenance,  or  where  the  de- 
sertion of  the  wife  and  failure  to  support  her  is  a  criminal 
offense,  the  record  of  either  proceeding  is  admissible  under 
the  general  rules  of  evidence  to  prove  his  desertion  and 
neglect  to  provide.^    Sut  in  order  for  such  record  to  be  ad- 

1  See,  also,  declarations  held  res       ^  S.  u    Hertz,    14   Mo.    Ap.  55; 

getifB  which  precede  or  follow  an  Onembell  v,   Guembell,   Wright, 

act    Mitchum  v.  State,  11  Ga.  015;  326. 

Harrimon  v.  Stowe,  67  Ma  03;  In-       ^  Fulton  v,  Fulton,  86  Mida  517. 
suranoe  Ca  v.  Modey,  8  WalL  397;       «Farrell  v,  FarreU,  Wright,  455; 

Booth  V.  a,  4  Tex.  Ap.  20a  Mansfield  v,  MansfieH  id.  284;  Mil- 

^McQowen  v.  McGk>wen,  62  Tex.  liner  v.  Milliner,  id.  188. 
657.  ^Bealor  v.  Hahn,  117  Pa.  169; 

sCattisonu  Cattison,  22Pa.275;  Miller  u  MiUer,   150   Mass.   Ill; 

Bealor  v.  Hohn^  117  Pft.  169.  Bander's  Appeal,  115  Fa.  480;  Van 
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missible  the  question  determined  by  the  decree  must  be 
identical  in  all  respects.  A  decree  dismissing  a  wife's  suit 
for  maintenance  is  a  finding  that  she  is  not  living  apart  from, 
her  husband  "  without  Iver  faults  Such  decree  is  not  equiva- 
lent to  finding  that  "she  deserted  and  absented  herself 
from  him  without  any  reasonable  cause."*  The  evidence 
necessary  to  sustain  one  action  is  not  suflScient  to  sustain 
the  other.  Nor  does  it  follow  that  on  dismissal  of  the  suit 
for  maintenance  the  other  party  is  entitled  to  a  decree  for 

desertion.' 

Pleading. 

§  111.  In  general. —  The  petition  for  divorce  on  the 
ground  of  desertion  should  contain,  in  addition  to  the  usual 
averments  of  the  marriage  and  the  residence  of  the  plaintiff, 
an  allegation  that  the  defendant,  without  reasonable  cause, 
deserted  the  plaintiff,  or  absented  himself  or  herself  without 
reasonable  cause  for  the  statutory  period.  The  date  of  the 
sepamtion  should  be  alleged ;  but  if  such  date  does  not  ap- 
pear, the  petition  is  sufficient  if  there  is  an  allegation  that 
the  desertion  continued  for  the  statutory  time. 

Where  the  plaintiff  was  compelled  to  leave  by  the  mis- 
conduct of  the  defendant,  the  ordinary  allegation  of  de- 
sertion is  sufficient,  for  in  the  contemplation  of  the  law  the 
party  who  caused  the  separation  is  the  one  who  deserts. 
It  is  for  the  defendant  to  answer  that  the  plaintiff  left  the 
home,  and  for  the  plaintiff  to  allege  in  reply  that  such  leav- 
ing was  caused  by  the  misconduct  of  the  defendant.  It 
would  not  be  improper,  under  the  rules  of  code  pleading,  to 
allege  both  the  separation  and  the  justification  for  it  in  the 
petition,  as  this  would  be  a  disclosure  of  all  the  material 
facts  which  constitute  the  cause  of  action  to  be  proved.  But 
an  orderly  arrangement  of  the  issues  does  not  require  the 
plaintiff  to  allege  anything  more  than  a  pri/ma  fade  case 
or  such  as  will  sustain  a  decree,  leaving  the  defendant  to 
raise  other  issues  if  be  desires  to  do  so. 

Dyke  v.  Van  Dyke,  26  W.  N.  C.  lUmlauf  v,  XJmlauf,  117  IlL  58a 
(Pa.)  327, 19  A.  1061.  «  Wahle  v.  Wahle,  71  IlL  510. 
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§  112.  The  allegation  should  be  in  statutory  terms* — 

In  alleging  a  desertion  the  particular  terms  of  the  statute 
should '  be  followed.*  If  the  statute  contains  the  words 
"without  reasonable  cause,"  the  allegation  of  desertion  is 
defective  unless  it  contains  such  words.^  "Wilful  desertion 
for  more  than  one  year  "  is  not  a  suflScient  allegation  where 
the  statute  requires  a  desertion  to  be  "  obstinate."  •  And 
the  statutory  term  "  wilful  and  malicious  "  must  be  covereil 
by  sufficient  averments  in  the  libel.*  In  an  action  for  di- 
vorce for  desertion  and  non-support  there  must  be  an  allega- 
tion that  the  husband  was  "  of  sufficient  ability,"  such  being 
the  requirement  of  the  statute.*  If  the  statute  permits  di- 
vorce only  where  the  desertion  continues  to  the  time  of  filing 
the  petition,  the  libel  should  contain  an  allegation  to  that 
effect.* 

§  113.  Language  equivalent.— While  the  desertion  should 
be  alleged  in  the  terms  of  the  statute,  yet  a  petition  for  di- 
vorce is  not  fatally  defective  in  which  the  desertion  is  alleged 
in  terms  equivalent  to  those  of  the  statute.  It  is  sufficient 
if  the  words  used  are  such  as  clearly  identify  the  cause  of 
action.  In  order  to  do  this  the  period  of  desertion  must  be 
shown.''  "  Abandoned  this  plaintiff  "  is  a  sufficient  equiva- 
lent for  "  shall  have  deserted  his  wife,"  the  word  "  abandon- 

iGray   v.    Gray,    15    Ala.    779;  tained   the  following   allegatioiit 

dchlicter  v.  Schlicter,  10  Phila.  11;  which  plaintiff  claimed  was  a  suf- 

Hanoock's   Ap.,  14   P.  F.  Smith,  ficient    allegation    of    desertion: 

470;    Gktrrat  v.  Garrat,  4  Yeates  "  And  that  the  said  Laura  PowelU 

(Pa.),  244;  Cass  v.  Cass,  31  N.  J.  Eq.  without  any  cause  or  provocation, 

628.  deserted  your  orator  as  aforesaid, 

2  Pinkney  v,  Pinkney,  4  la.  324;  and  continued  from  the  date  afore- 

Freeland  v.  Freeland,  19  Ma  354.  said  to  reside  separate  and  apart 

'Phelan  V.  Phelan,  12Fla.  449.  from  your  orator,  and  with  the 

4  Stewart  v.  Stewart,   2   Swan  said until  his  death  afore- 

(Tenn.),  591.  said."    This  was  held  insufficient 

5  Ward  V.  Ward,  20  Wi&  206.  to  sustain  a  decree  of  divorce  for 
*  Kimhall  v,  Kimball,  13  N.  H.  222.  desertion  because  the  dates  alleged 
"  Calvert  v.  Calvert,  15  Cola  390,    do  not  disclose  that  the  desertion 

24  P.  1043.    In  Powell  v.  Powell,  58    continued   during   the   statutory 
Mich.  299,  a  petition  for  divorce    period, 
on  the  ground  of  adultery  con- 
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ment"  conveying  the  same  idea.*  An  allegation  that  a 
husband  left  the  wife  "  without  leaving  her  any  support"  is 
a  sufficient  equivalent  for  the  statutory  term  "  not  leaving 
.  .  .  sufficient  provision  for  her  support."  ^  But  an  alle- 
gation that  a  husband  '^  absented  himself  more  than  three 
years  ago  "  is  not  sufficient  to  show  that  he  was  absent  for 
the  "space  of  three  years  together"  as  required  by  the  stat- 
ute.' A  charge  of  "  wilful  and  malicious  desertion  "  is  not 
sufficiently  laid  where  it  was  alleged  that  "  she  has  with- 
drawn from  his  house  and  family."  * 

§114.  Necessary  allegations. —  Aside  from  alleging  the 
jurisdictional  facts,  the  marriage,  and  the  desertion,  the 
plaintiff  need  not  add  more  than  is  necessary  to  make  a 
prima  faoie  case.  It  is  sufficient  for  the  bill  to  aver  the 
marriage,  that  the  complainanthas  resided  in  this  state  three 
years  next  before  its  exhibition,  and  that  the  husband  has 
left  her  for  the  space  of  three  years  without  the  intention 
of  returning;  and  it  is  unnecessary  to  allege  the  willingness 
to  receive  the  defendant  to  cohabitation.* 

^Garr  v.  Carr,  6  Ind.  Ap.  877,  88  ^Edwards  v,  Edwards,  8  Pitta 

N.  E.  805.  (Pa.)  88a 

2  Harris  u  Harris,  101  Ind.  408.  »  Gray  v.  Gray,  15  Ala.  779;  Horey 

>Hanoock  t?.  Hancock,  6  N.  H.  u  Horey,  82  Tez.  808,  17  &  W.  888. 

280. 
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§  125.  Adultery  defined. 

126.  Criminal  intent 

127.  Insanity. 
12a  Place. 

129.  The  wife's  offense  compared 

with  her  husband's. 

130.  Living  in  adultery. 

131.  Separating   and    living   in 

adultery. 


§  182.  Adultery  coupled  with  cru- 
elty. 

133.  Adultery  coupled  with  de- 
sertion. 

184  Marriage  after  void  divorce. 

135.  Marriage  pending  appeaL 

136.  Marriage  under  mistake  of 
fact. 

137.  Same  —  Negligence. 


§  125 •  Adultery  defined. —  Adultery,  in  divorce  law,  is 
the  voluntary  sexual  intercourse  of  a  married  person  with 
one  not  the  husband  or  wif  e.^  The  distinction  which  exists 
between  fornication  and  adultery  as  crimes  does  not  appear 
in  divorce  law.  The  particeps  orimints  may  be  either  mar- 
ried or  single.*  When  slavery  existed  it  was  immaterial 
that  the  person  with  whom  the  offense  was  committed  was 
a  slave.  The  statute  was  "  intended  to  give  relief  in  all  cases 
of  unfaithfulness  of  a  married  person  to  the  marriage  bed."' 

§  126.  Criminal  intent. —  In  divorce  law  as  in  criminal 
Jaw,  to  constitute  adultery  there  must  be  criminal  intent. 
The  offense  must  have  been  voluntarily  committed.  A  wife 
has  not  committed  adultery  who  has  been  the  victim  of 
rape.*  The  guilt  of  the  jparticeps  criminis  is  immaterial. 
The  defendant  is  guilty  of  adultery  although  he  committed 

iHoodt;.S.,66Ind.263;2Bi8hop,        'Mosser  v.  Hosser,  29  Ala.  3ia 
Mar.,  Sep.  A  Div.  1502.  See,  also,  Smelser  v.  S.,  31  Tex.  95. 

3  Pickett  V.  Pickett,  27  Minn.  299.       «  P.  v.  Chapman,  62  Mich.  280. 
For  distinction  in  criminal  law^ 
«ee  Com*  v.  Call,  88  Mass.  509. 
12 
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the  offense  without  the  consent  of  the  woman,^  or  when  she 
was  stupefied  with  liquor.* 

§  127.   Insanity. —  If  the  sexual  intercourse  occurred 
while  the  accused  was  insane,  the  offense  is  not  voluntary 
and  no  adultery  is  committed.'    In  Pennsylvania  a  divorce 
was  granted  although  the  wife  was  insane  w^hen  the  offense 
was  committed,  the  court  being  of  the  opinion  that  divorce 
for  adultery  was  allowed  principally  because  of  the  danger 
of  spurious  issue,  and  this  danger  was  present  although  she 
was  insane.*    But  this  doctrine,  although  noticed  in  later 
decisions,*  has  found  no  support  in  other  states.    The  insan- 
ity of  the  defendant  may  be  shown  by  a  record  findings 
defendant  insane;*  and  if  the  insanity  is  established  it  is 
presumed  to  continue,  and  the  adultery  will  not  be  presumed 
to  have  been  conamitted  during  a  lucid  intervaL'    It  is  not 
probable  that  the  courts  will  hold  nymphomania,  or  morbid 
and  uncontrollable  sexual  desire  in  women,  such  insanity  as 
deprives  them  of  reason  and  a  knowledge  of  right  and 
wrong.* 

§  128.  Place. —  In  criminal  law  the  crime  must  have  oc- 
curred within  the  county  of  the  prosecution;  but  there  is 
no  such  doctrine  in  divorce  law.*  This  question  may  be  af- 
fected by  the  statutes.  But  in  the  absence  of  any  statute  it 
is  held  that  it  is  immaterial  in  what  place  the  cause  for  di- 
vorce was  committed.  It  is  not  the  place  where  the  crime 
or  offense  was  committed,  but  the  domicile  of  one  of  the 
parties,  that  gives  the  court  jurisdiction  to  render  divorce. 

IS.  V,  Sanders,  80  la.  582;  S.  v.  *  See  cases  above. 

Donovan,  61  la.  278;    8.  v.  Hen-  •  Keys  v.  Norris,  6  Rich.  Eq.  38a 

derson,  —  la.  — ,  50  N.  W.  768.  '  Cook  r.  Cook,  53  Barb.  180.  See, 

3Com.  V.  Bakeman,  181  Masa  577.  also,  Frazer  v.  Frazer,  2  DeL  Ch, 

'Nichols  V.  Nichols,  81  Yt.  828;  260;  Smith  v.  Smith,  47  Miss.  211. 

Broadstreet  V.  Broadstreet,  7  Masa  'HiU  v,  HiU,  27  N.  J.  Eq.  214 

474;  Wray  v,  Wray,  19  Ala.  522;  See  Matchin  v.  Matchin,  6  Pa.  St 

Mims  V.  Mims,  88  Ala.  98;  VS^ray  v.  832;  Browne  on  Div.  72. 

Wray,  88  Ala.  187;  Yarrow  v.  Yar-  •See  Burgess  v.  Burgess,  47  N.  H. 

row,  1892  Prob.  92.  895;  Palmer  v.  Palmer,  1  Swabu  & 

« Matching  Matchin,  6  Pa.  St  882.  T.  651 
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§  129.  The  wife's  offense  compared  with  her  husband's. 

Until  the  last  century,  the  adultery  of  the  husband  was  not 
considered  so  grave  an  offense  as  to  be  a  cause  for  divorce- 
from  the  bonds  of  matrimony.  In  the  rude  ages  and  among 
some  civilized  people  the  adultery  of  the  husband  was  not  a 
cause  for  dissolving  the  marriage,  but  the  adultery  of  the  wife- 
was  considered  as  a  much  more  serious  offense,  justifying  di- 
vorce and  even  uxorcide.  The  distinction  between  the  offense 
of  the  husband  and  the  offense  of  the  wife  is  not  without  sub- 
stantial reasons.  If  we  consider  marriage  as  a  mere  phys- 
ical union,  the  adultery  of  the  husband  is  not  followed  by 
such  grave  consequences,  as  ther  act  wiU  not  bring  to  the 
family  a  spurious  issue.  The  wife's  offense  may  be  a  serious 
one,  marking  her  chUdren  with  the  likeness  of  another,  and 
imposing  upon  the  husband  the  burden  of  supporting  chil- 
dren not  his  own.  The  danger  of  illegitimate  issue  taking 
the  inheritance  was  always  one  motive  for  divorcing  the 
wife  for  adultery.  But  with  this  distinction,  the  sin  of  one- 
is  a!s  deep  as  the  sin  of  the  other.  Adultery  on  the  part  of 
either  is  a  breach  of  marital  fidelity,  destroying  love  and 
confidence  and  causing  hatred  and  distrust.  When  the  par- 
ties seek  redress  in  our  courts,  their  offenses  are  equal  so  far 
as  recrimination  and  divorce  are  concerned.  The  distinction 
between  the  adultery  of  the  husband  and  the  adultery  of 
the  wife  is  not  made  in  American  legislation  to  any  extent. 
By  almost  general  concurrence  the  adultery  of  either  party 
is  not  only  made  a  cause  for  divorce  but  also  a  bar  in  re- 
crimination. 

But  we  find  a  distinction  made  in  favor  of  the  husband  ia 
some  of  the  statutes.  Thus,  in  Kentucky  a  divorce  is  granted 
to  either  party  where  one  of  the  parties  is  living  in  adultery 
with  a  man  or  woman ;  but  the  husband  may  obtain  a  divorce 
from  the  wife  where  she  is  guilty  of  adultery  "or  such  lewd, 
lascivious  behavior  on  her  part  as  proves  her  to  be  unchaste, 
without  actual  proof  of  an  act  of  adultery."  *  In  Texas  the 
husband  is  allowed  divorce  "  where  his  wife  shall  have  been 

1  Ken.  Stat  of  1888. 
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taken  in  adultery;"  and  the  wife  "where  he  shall  have 
abandoned  her  and  lived  in  adultery  with  another  woman."  ^ 

Under  the  English  Divorce  Act  the  husband  may  procure 
a  dissolution  of  the  marriage  for  the  wife's  adultery;  but  to 
entitle  the  wife  to  this  relief  she  must  prove  that  the  hus- 
band has  been  guilty  of  adultery,  coupled  with  cruelty  or 
desertion,  bigamy,  incest,  rape,  sodomy,  or  bestiality.  These 
distinctions  were  based  on  a  system  of  ethics  now  almost 
obsolete,  and  the  tendency  of  modern  legislation  is  to  remove 
all  ti'ace  of  them,  placing  the  guilt  of  the  husband  as  equal 
to  the  guilt  of  the  wife  so  far  as  their  rights  are  concerned 
in  an  action  for  divorce. 

§  130.  Living  in  adultery,—  In  Kentucky,  North  Caro- 
lina and  Texas  it  is  thought  unwise  to  dissolve  the  marriage 
on  account  of  the  husband's  adultery.  The  wife  may,  how- 
ever, obtain  an  absolute  divorce  where  the  husband  has  so 
completely  disregarded  his  marital  duties  as  to  live  in  adul- 
tery with  another  woman.  Proof  of  one  act  of  adultery 
Avith  intent  to  live  with  the  woman  will  not  establish  this 
cause  for  divorce.'^  Nor  is  occasional  illicit  intercourse  suffi- 
cient without  a  notorious  living  together.  The  adultery 
must  be  habitual.*  It  is  not  necessary  to  show  that  the  par- 
ties pretend  to  be  husband  and  wife.  Proof  that  they  co- 
habit as  if  married  is  suflBcient.*  Clandestine  acts,  no  mat- 
ter how  often  repeated,  do  not  constitute  a  notorious  living 
together.'    If  the  parties  live  together  but  a  single  day,  in- 

1  Sayles'  Tex.  Statutes,  see.  2861.  beny  v.  &.,  61  Miss.  440,  it  was  held 

^  Long  V.  Long,  2  Hawks  (N.  C),  tliat  the  fact  that  defendant  had 

189;  S.  V,  Crowner,  56  Mo.  147;  P.  sexual  intercourse  with  one  of  his 

V.  Gates,  46    CaL  53;    Adams   v,  scholars  after  school  hours  in  the 

Hurst,  9  La.  243;  Marble  v.  Marble,  school-room  on  five  or  six  occa- 

36  Mich.  386;  Richardson  v.  S.,  37  sions  during    three   months  was 

Tex.  346;  Swancott  v.  S.,  4  Tex.  Ap.  held  not  sufficient  to  show  *'habit- 

105.  ual  sexual  intercourse  "  as  required 

»  S.  V,  Crowner,  56  Ma  147,  citing  by  statute. 

Wright  V.  S.,  5  Blackf.  358;  Searles  « Carotti  v.  a,  42  Mis&  334;  Kin- 

V.  P.,  13  IlL  597;  a  v.  Gartell,  14  ard  v.  a,  57  Miss.  132. 

Ind.  280;  a  v.  Marvin,  12  la.  499;  *  Richardson  v,  a,  87  Tex.  346. 
Hinson  v,  S.,  7  Ma  244.    In  Gran- 
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tendlDg  a  continuance  of  the  connection,  the  offense  is  com- 
plete, though  it  may  be  subsequently  broken  off  through 
fear  or  other  cause.*  And  it  has  been  held  that  secretly 
visiting  a  lewd  woman  one  night  a  week  for  a  period  of 
seven  months  is  a  sufficient  living  together  although  he  does 
not  abandon  his  own  home.* 

§  131.  ^^  Separating  and  living  in  adultery."— This 
statutory  term  requires  proof  of  desertion  and  illicit  co- 
habitation. 

The  word  "separating"  does  not  necessarily  imply  a  sepa- 
ration without  just  cause.  Yet,  if  a  husband  desert  the  wife 
and  thus  expose  her  to  temptation  resulting  in  her  adulterj'-, 
he  cannot  obtain  a  divorce.'  The  cause  for  the  separation 
need  not  be  a  cause  for  divorce.  A  husband  may  separate 
from  his  wife  on  account  of  her  ante-nuptial  unchastity. 
This  would  not  be  a  cause  for  divorce  in  North  Carolina  if 
no  pregnancy  resulted.  It  was  held  that  the  husband  was 
not  precluded  from  a  divorce  on  account  of  such  separation, 
as  he  was  not  in  fault  in  the  matter,  and  his  conduct  did  not 
in  any  way  contribute  to  the  subsequent  adultery."*  In  alleg- 
ing this  cause  for  divorce,  the  statutory  term  "  living  in 
adultery "  should  be  used,  as  it  is  not  sufficient  to  allege 
that  defendant  has  taken  a  certain  woman  to  his  home  and 
had  intercourse  with  her  there,  or  that  he  has  at  other  places 
habitually  committed  adultery.*  A  desertion  must  be  shown, 
and  such  desertion  as  would  be  a  cause  for  divorce.*    If  the 

JHallv.S.,68Ala.463;  S.uWay,  «The  following   peculiar   facts 

5  Keb.  288;  Park  v.  S.,  4  Tex.  Ap.  were  held  to  be  desertion  and  liv- 

134  ing  in  adultery:    After  the  uiar- 

3  Collins  V,  S.,  14  Ala.  008.    Com-  riage,  but  before  its  consummation, 

pare  with  Richardson  v,  S.,  37  Tex.  the  wife  separated  from  the  hus- 

34G.  band  because  she  had  reason  to> 

*  Whittington  v.  Whittington,  3  believe  that  he  had  another  wife 
Dev.  &  R  64;  Tew  v.  Tew,  80  N.  C.  living.  The  husband  promised,  but 
316;  Wood  V.  Wood,  6  Ired.  (N.  C.)  never  obtained,  suflScient  evident* 
674;  Moss  v.  Moss,  2  Ired.  55.  to  remove  her  suspicions.    After- 

*  Steele  v,  Steele,  104  N.  C.  681,  ward  he  lived  with  another  woman 
10  S.  E.  707.  four  months.     His  conduct  was 

*  Morris  V.  Morris,  75  N.  C.  168,  held  sufficient  evidence  of  intent 
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wife  left  the  husband  without  justifiable  cause,  she  is  not 
entitled  to  divorce  because  he  "  abandoned  her  and  lived  in 
adultery  mth  another  .woman."  ^ 

§  132.  Adultery  coupled  with  cruelty. — Under  the  Eng- 
lish Divorce  Act  the  wife  can  obtain  only  a  judicial  separa- 
tion on  account  of  the  husband's  adultery.  In  order  to 
obtain  a  dissolution  of  the  marriage  the  wife  must  prove 
^*  adultery  coupled  with  such  cruelty  as  without  adultery 
would  entitle  her  to  a  divorce  a  mensa  et  thxyroP  * 

The  adultery  must  be  established  as  in  other  cases,  and  the 
cruelty  must  be  of  the  same  degree  as  defined  in  the  ecclesi- 
astical law.' 

§  133.  *^  Adultery  coupled  with  desertion.'* — This  cause 
for  divorce  is  composed  of  two  offenses,  and  both  must  be 
established  to  entitle  the  plaintiff  to  a  decree.*  If  the  period 
of  desertion  is  not  complete  the  court  may  decree  a  judicial 
separation,  or  the  plaintiff  may  withdraw  the  petition  and 
commence  another  suit  for  dissolution.'  The  reasonable  ex- 
cuse which  will  justify  a  desertion  under  this  English  statute 
is  not  necessarily  a  distinct  matrimonial  offense  on  which  a  de- 
cree nisi  could  be  founded,  but  it  must  be  some  grave  and 
weighty  cause  more  serious  than  frailty  of  temper  and  dis- 
tasteful habits.* 

to  abandon.    Holston  v.  Holston,  Drew  v.  Drew,  18  P.  D.  97;  Lodge 

^3  Ala.  777.  r.  Lodge,  15  P.  D.  159.    Under  the 

^  Johnson  v.  Johnson  (Tex.),  23  divorce  act  of  England  a  husband 

S.  W.  1032.  may  obtain  a  dissolution  of  the 

2  Finney  r.  Finney,  1  P.  &M.  483;  marriage  on  the  ground   of  the 

Milford  t\  Milford,  87  L.  J.  Mat.  wife's  adultery,  but  the  wife,  in 

•Cas.  77;  Oliver  v.  Oliver,  5  L.  J.  order  to  obtain  a  dissolution,  must 

N.  S.  602 ;  Bethune  v.  Bethune,  1891  show,  among  other  causes,  adulterff 

Prob.  205;  Swatman  v.  Swatman,  coupled  with  desertion  without  resk- 

4  Swab.  &T.  135 ;  Bjiightv.  Knight,  sonable  excuse  for  two  years  or 

4  Swab.  &  T.  103;  Power  v.  Power,  upwards." 

4  Swab.  &  T.  173;  Hooper  v.  Hooper,  ^  Lapington  v.  Lapington,  14  P. 

1  Swab.  &  T.  600.  D.  21;  Farmer  t;.  Farmer,  9  P.  D. 

»  Waddell  v,  Waddell,  2  Swab.  &  246. 

T.584.  8  Yeatman  t?.  Yeatman,  1  P.  &  M. 

^  Gracia  v.  Gracia,  13  P.  D.  216;  489. 


§§  134^135.]    DEFmrnoN  and  statutory  terms..  183 

§  134.  marriage  after  Toid  diTorce.—  The  party  who 
marries  after  procuring  a  void  decree  of  divorce  is  guilty  of 
adultery.  This  is  clearly  so  where  the  party  has  removed 
to  another  state  for  the  purpose  of  obtaining  a  divorce  and 
has  obtained  a  decree  by  fraud.*  In  such  case  the  wife  is 
entitled  to  set  up  the  second  marriage  of  her  husband  as 
adultery,  and  is  not  barred  by  proceedings  in  another  state 
in  which  she  took  no  part.  The  party  who  marries  after  a 
decree  of  separation,*  or  after  a  decree  prohibiting  mar- 
riage,»  is  guilty  of  adultery ;  the  marriage  in  either  case  being 
void.  The  belief  of  the  party  that  he  is  divorced  at  the 
time  he  enters  into  the  second  marriage  does  not  relieve  him 
of  his  guilt.  Such  belief  on  his  part  is  a  mistake  of  law,  ig- 
norance of  which  does  not  excuse  him.*  "Where  a  marriage 
is  void,  it  is  inmiaterial  in  determining  its  validity  that  the 
person  entered  into  it  in  good  faith  and  with  the  belief  that 
he  had  a  right  to  marry.* 

§  135.  Marriage  pending  appeal,— An  existing  marriage 
must  be  dissolved  before  one  of  the  parties  can  enter  into  a 
valid  second  marriage.  A  decree  of  divorce  does  not  become 
operative  or  absolute  until  the  expiration  of  the  time  for 
appeal,  and  a  marriage  entered  into  during  that  time  is  void.* 

iLeith  V.  Leith,  89  N.  H.  20;  Mo-  Mass.  563;  Thompson  v.  Thompson, 
Giftert  v.  McGiffert,  81  Barb.  69;  114  Mass.  666;  Cook  v.  Cook,  144 
Munson  u  Munson,  14  N.  Y.  Supp.  Mass.  163.    Where  a  wife  obtains 
692;  Simonds  v.  Simonds,  103  Mass.  an  ex  parte  divorce  in  America 
572;  Flower  v.  Flower,  42  N.  J.  Eq.  from  an  Englishman  (residing  in 
152,  7  A.  669.  England),  and  marries  in  America, 
2  Vischer  u  Yischer,  12  Barb.  640.  the  "  curious  result "  is  that  such 
»  Oram  v.  Oram,  3  Redfield  (N.  Y.),  divorce  is  void  in  England  and  yet 
300.  the  marriage  is  valid.  The  English- 
es. V,  Goodnow,  65  Me.  30;  Hood  man  is  entitled  to  a  divorce  for 
V.  S.,  56  Ind.  263;  S.  v.  VThitcomb,  adultery  committed  by  the  wife  in 
52  la.  85.  See,  also,  Com.  v.  Elwell,  this  valid  marriage,  which  is  also  a 
2  Met  190;  Com.  v.  Mash,  7  Met  curious  result  of  denying  the  eztra- 
472;  Com.  v,  Farren,  9  Allen,  117;  territorial  effect  of  a  decree  of  di- 
Com.  V.  Emmons,  98  Mass.  6.  vorce.   Green  v.  Green,  94  Probate, 

sPratt  V.  Pratt,  157  Mass.  503,  32  .  507. 

N.  K  747,  citing  V^hite  v.  VThite,  ^See  Comstock  v.  Adams,  23  Kbjl 

105  Mass.  825;  Glass  v.  Glass,  114  513;  V^ilhite  t;.  Wilhite,  41  Kan. 
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A  party  is  presumed  to  know  that  a  decree  may  be  reversed 
within  a  certain  length  of  time.  One  court  has  held  that  a 
party  is  not  guilty  of  adultery,  where  he  married  another 
before  the  expiration  of  the  time  for  appeal,  if  he  acted  in 
good  faith  and  ceased  cohabiting  upon  the  reversal  of  the 
decree.^  But  with  all  deference  to  that  court,  the  writer 
submits  that  a  party  who  marries  pending  an  appeal,  if  not 
trifling  with  the  proceedings  of  the  courts,  is  at  least  guilty 
of  great  negligence  in  risking  a  reversal.^  In  a  matter  of 
so  great  importance  as  the  marriage  relation,  important 
alike  to  the  parties  of  the  first  and  to  the  parties  of  the  sec- 
ond marriage,  as  well  as  to  society  in  general,  a  party  should 
not  be  allowed  to  take  his  chances  on  an  appeal,'  and  then 
claim  that  he  has  not  violated  the  marital  relation,  if  the 
decree  is  reversed,  the  marriage  invalidated  and  the  off- 
spring of  that  marriage  bastardized.' 

§  136.  Marriage  under  mistake  of  fact« — Where  the 
marriage  is  void  it  does  not  always  follow  that  the  husband 
or  wife  has  been  guilty  of  adultery.  A  party  who  enters 
into  a  void  second  marriage,  being  free  from  negligence  and 
moral  fault,  is  not  guilty  of  adultery  if  he  acted  under  an 
honest  mistake  of  fact.  A  distinction  must  here  be  made 
between  mistake  of  law  and  mistake  of  fact.  In  the  former, 
the  guilt  is  implied  from  a  violation  of  law,  and  ignorance 
of  that  law  cannot,  for  reasons  of  public  policy,  be  consid- 
ered an  excuse.  Thus,  in  one  case,  a  party  after  obtaining 
a  decree  nisi  married  again  within  six  months,  supposing 
that  he  was  at  liberty  to  marry  under  such  a  decree.  This 
was  a  mistake  of  law  and  not  a  mistake  of  fact,  and  the 
court  held  it  a  sufficient  ground  for  refusing  him  a  decree  ab- 

154,  21  P.  174;  Wiokham  r.  Wick-  pired  and  such  marriage  was  pro- 
ham,  6  P.  D.  11.  hibited  by  statute,  the  marriage 

1  Bailey  v.  Bailey,  45  Hun,  278.  was  void  notwithstanding  the  fact 

2  See  Moors  v.  Moors,  131  Mass.  that  they  continued  living  together 
2^2;  Caswell  v,  Caswell,  04  Vt  557,  after  the  time  expired  and  no  ap- 
24  A.  988.  peal  was  attempted.   Smith,  In  re, 

s  Where  one  of  the  parties  married  4  Wash.  St  702,  80  P.  1059.  See, 
before  the  time  for  appeal  had  ex-    also,  §  582cl 
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solute.^  Bat  no  moral  fault  or  violation  of  marital  duty  ia 
inferred  from  a  mistake  of  fact.  It  is  said  that  a  woman 
who  submits  to  the  embraces  of  a  man  not  her  husband 
through  mistake,  believing  that  he  is  her  husband,  is  not 
guilty  of  a  voluntary  violation  of  her  marital  obligation.'^ 
Nor  does  she  commit  adultery  if  she  marries  another  man 
under  a  mistaken  belief  that  her  husband  is  dead.'  A  party 
is  not  laboring  under  a  mistake  of  fact  when  she  deserts  the 
husband,  removes  to  some  distant  place  and  then  marries 
another,  not  having  heard  from  her  husband  for  more  than 
seven  years.  The  presumption  of  death  does  not  arise  in 
such  case,  and  the  party  is  guilty  of  adultery,  although  she 
has  acted  under  a  mistake  of  law.* 

§  137.  Same  —  Negligence. — It  is  not  every  mistake  of 
fact  which  will  excuse  the  void  marriage  and  relieve  the 
party  from  the  legal  consequences  of  committing  adultery. 
The  party  who  is  about  to  marry  another  and  is  not  certain 
that  the  former  husband  or  wife  is  dead  or  divorced  must 
make  careful  inquiry  concerning  the  facts  before  taking  so 
important  a  step  as  marriage  under  such  circumstances.  If 
she  believes  her  husband  is  dead,  she  is  bound  to  make  all 
reasonable  inquiry  for  him.  If  she  believes  a  decree  of  di- 
vorce has  been  rendered,  she  is  bound  to  inquire  of  the  proper 
persons  and  at  the  right  places  to  ascertain  such  fact.  If 
instead  of  doing  so  she  acts  upon  the  misrepresentations  of 
others  and  is  misled,  she  is  guilty  of  negligence  and  commits 
adultery  by  entering  into  a  second  marriage  under  such  cir- 
cumstances. 

It  is  clear  that  no  negligence  can  be  imputed  to  a  party 
who  inquires  of  the  referee  who  heard  the  cause  and  is  told 
by  such  officer  that  a  decree  of  divorce  has  been  granted  and 

1  Moors  V.  Moore,  121  Masa  232.  Young,  14  Cox,  114;  R.  r.  Clarke,  ^ 

-  Whether     intercourse     under  Cox,  412,  and  cases  cited. 

sach  circumstances  is  rape,  see  2  'Smith  i\  Smith,  64  la.  682;  Yal- 

Tidy,  Med.  Jurisprudence,  190,  cit-  leau  v.  Valleau,  6  Paige,  207. 

ing  R  t?.  Barrow,  1  C.  C.  R.  157;  *Com.  v.  Thompson,  93  Masa  23; 

R  V.  Saunders,  8  C.  &  P.  265;  R.  v.  Whippen   r.  Whippen,  147  Masa 

Williams,  8   C.  &    P.  286;    R.  v,  294. 


186  .  ADULTEBY.  [§  137. 

that  he  is  at  liberty  to  marry  again.^  Nor  is  a  party  negli- 
gent who  relies  upon  the  advice  of  his  attorney,  who  is  a 
regular  practitioner  in  good  standing.^ 

A  party  who  seeks  legal  advice  of  a  person  who  is  not 
versed  in  the  law  and  is  not  a  reputable  lawyer  is  guilty  o{ 
negligence,  and  if  such  advice  proves  erroneous  the  party  in 
relying  and  acting  upon  it  commits  a  mistake  of  law.  A 
person  who  enters  into  a  void  marriage  relying  upon  such 
advice  is  deemed  guilty  of  adultery  for  both  reasons  — 
the  negligence  and  the  mistake  of  law.  Thus  a  wife, 
knowing  that  her  husband  was  alive  and  not  divorced,  con- 
sulted a  clergyman,  who  informed  her  that  her  marriage  had 
^'  run  out,"  and  that  she  had  "  a  perfect  legal  right  to  get 
married."  The  wife  relied  upon  this  advice  and  married. 
On  discovering  her  mistake  she  filed  a  petition  of  divorce 
against  her  husband  for  desertion;  but  it  was  held  that  she 
was  precluded  from  divorce  by  reason  of  adultery  with  her 
second  husband.  The  mistake  was  one  of  law  and  not  of 
fact.* 

In  a  recent  case,  after  the  hearing  of  a  suit  for  divorce, 

^  Robertson  v.  Robertson,  9  Daly,  the  time,  was  in  another  state  and 

44.  was  not  aware  that  her  attorney 

^  Pratt  V,  Pratt,  157  Mass.  608,  had  been  prevented  from  obtaining 

32  N.  E.  747.    A  wife  obtained  a  the  decree  by  sickness.  It  was  held 

decree  nisi,  but  before  the  ezpira-  that  this  would  not  prevent  a  de- 

tion  of  the  six  months  when  the  cree  absolute,  because  the  party  was 

decree  could  be  made  absolute  she  not  guilty  of  negligence  but  hon- 

wrote  to  her  attorney  in  the  divorce  estly  believed  and  had  reason  to 

proceeding  to  have  the  papers  of  believe  in  the  existence  of  a  fact 

her  divorce  sent  to  her  at  once,  which,  if  true,  would  have  made 

The  attorney  replied  that  he  could  her  marriage  lawf  uL 

procure  the  decree  absolute  upon  '  Pierce  v.  Pierce,  160  Mass.  216. 

&  certain  date  without  her  attend-  A  wife  who  relies  upon  the  advice 

ance.  Some  sixteen  days  after  this  of  an  ignorant  magistrate  that  she 

date  the  wife,  supposing  that  her  is  at  liberty  to  marry  because  her 

attorney  had  attended  to  the  mat-  husband  has  deserted  her,  and  mar- 

ter  and  that  her  decree  had  been  ried  another,  is  guilty  of  adultery, 

made  absolute,  mturied  in  good  as  she  acted  under  a  mistake  of 

faith,  believing  that  she  had  a  legal  law.  State  v,  Qoodenow,  65  Me.  32. 
right  to  do  sa    The  wife,  during 


t 
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the  wife  was  falsely  infonned  by  her  solicitor  that  she  had 
obtained  a  decree  of  divorce.  He  gave  her  what  purported 
to  be  a  copy  of  a  decree,  certified  by  him  as  a  notary  public, 
and  informed  her  she  had  a  right  to  marry.  The  wife,  in 
company  with  her  solicitor,  then  procured  a  marriage  license 
from  the  county  court  and  was  married  on  the  same  day  as 
the  hearing  for  divorce.  No  decree,  however,  was  rendered 
on  that  day;  but  additional  testimony  was  taken  and  a  de- 
cree entered  some  twenty  days  later.  The  wife  had  the 
marriage  ceremony  performed  a  second  time  and  continued 
to  live  with  her  second  husband.  Two  years  later  the  first 
husband  procured  a  vacation  of  the  decree  of  divorce  on  the 
ground  that  it  had  been  obtained  by  false  and  fraudulent 
evidence.  The  wife  then  brought  a  second  suit  for  divorce, 
alleging  the  defendant's  adultery,  to  which  the  defendant 
answered  setting  up  in  recrimination  her  adultery  under  the 
void  marriage.  The  court  held  that  plaintiff  was  guilty  of 
adultery  because  she  had  no  right  under  the  circumstances 
to  rely  upon  the  statement  of  her  solicitor,  but  should  have 
gone  to  the  clerk  of  the  court  where  the  case  was  heard  and 
ascertained  the  truth.  From  the  facts  reported  in  the  opin- 
ion it  seems  to  the  writer  that  the  result  of  this  case  should 
have  been  different.  The  parties  had  a  right  to  rely  upon 
the  representations  of  the  attorney.  They  did  so  rely,  and 
it  is  evident  they  were  misled  by  what  he  told  them.  There 
is  no  claim  that  the  wife  was  guilty  of  fraud  in  the  transac- 
tion. Although  the  marriage  was  hasty  it  took  place  upon 
an  honest  mistake  of  fact.  It  seems  particularly  unjust  and 
harsh  to  allow  the  husband  to  return  after  an  absence  of 
more  than  two  years  and  set  up  the  wife's  mistake  as  a  bar  to 
divorce  for  his  '^ultery,  beoaL  hi.  desertioa  and  absence 
contributed  directly  to  "  the  unfortunate  predicament "  in 
which  the  wife  was  placed.^ 

1  Gordon  v.  Gordon,  141  HL  160,    late  court,  Gordon  v.  (jK)rdoii,  41 BL 
30  N.  E.  446.    See  report  in  appel-    Ap.  187. 
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CIRCUMSTANTIAL  EVIDENCE. 


188.  In  general. 

139.  Adultery   is    not    inferred 

from  any  particular  cir- 
cumstances. 

140.  Sufficiency  of  circumstan- 

tial evidence. 

141.  The  circumstances  must  be 

incompatible  with   inno- 
cence. 


§  142.  Adultery  need  not  be  proved 
beyond  a  reasonable 
doubt. 

143.  Whether  it  must  be  a  nec- 
essary conclusion  from 
the  evidence. 

144 '  The  elements  of  circumstan- 
tial evidence. 


§  13S.  Circrnnstantial  evidence  —  In  general.— It  is  a 

peculiarity  of  this  cause  for  divorce  that  the  offense  is  one 
of  darkness  and  secrecy.  It  seldom  happens  that  the  par- 
ties are  surprised  in  flagrante  delicto;  and  when  a  witness 
relates  such  fact,  the  courts  decline  to  base  a  decree  upon 
evidence  so  improbable  unless  there  is  some  corroborating 
evidence.  Ordinarily  the  offense  must  be  established  by 
circumstantial  evidence.*  It  is  not  necessary  to  prove  the 
carnal  act  by  direct  evidence,  for  it  is  seldom  that  such  proof 
is  attainable.  The  crime  is  one  where  the  guilty  parties, 
acting  in  unison,  take  every  precaution  to  prevent  discovery. 
Such  being  the  rule  of  human  nature,  it  may  safely  be  said 
that  concealment  of  the  opportunity  is  always  inconsistent 
with  innocence.  While  it  is  certain  that  circumstantial  evi- 
dence is  sufficient  to  establish  the  adultery,  yet  the  circum- 
stances must  be  examined  with  care  and  caution.  All  the 
facts  essential  to  the  inference  of  guilt  must  be  examined 
separately  and  eliminated  if  not  founded  upon  sufficient 
proof.  In  examining  circumstantial  evidence,  if  some  of  the 
facts  relied  upon  are  found  to  be  so  unfounded  or  so  im- 
probable that  a  court  or  jury  is  not  justified  in  believing 
them  to  be  true,  the  remaining  evidence  must  be  examined, 
for  that  may  still  be  sufficient.  For  circumstantial  evidence 
is  not  like  a  chain,  broken  when  one  link  fails,  but  it  is  like 
a  cable,  the  strands  of  which  are  made  of  minute  facts,  of 


1  Chase  v.  Chase,  19  N.  Y.  Supp.  268. 
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varying  strength.  Some  of  the  facts  may  fail,  and  yet  the 
strand  remains  unbroken.  Even  the  strand  may  part,  and 
the  cable  remain  adequate.^  The  evidence  to  be  consid- 
ered must,  of  course,  be  competent  and  applicable  to  legal 
charges.* 

§  139.  Adultery  not  Inferred  from  any  particular  cir- 
cumstances. —  In  detennining  the  suflBciency  of  the  evi- 
dence it  must  not  be  inferred  that  adultery  will  be  presumed 
from  any  combination  of  circumstances  or  because  such  in- 
ference has  already  been  made.  There  is  no  established 
presumption  of  fact  from  other  facts.  "What  may  be  sutR- 
cient  in  one  case  will  not  be  satisfactory  in  another,  as  the 
particulars  are  never  the  same  in  reaUty :  "  so  intricate  are 
human  affections,  desires  and  conditions.  So  courts,  while 
looking  at  all  established  precedents,  and  following  them  as 
much  as  possible,  must  always  be  governed  by  the  particu- 
lar circumstances  of  the  case." '  The  nse  to  be  made  of 
these  precedents  has  been  clearly  stated  by  Chief  Justice 
Shaw.  "  These  rules,"  said  he,  "  are  useful  and  convenient 
in  their  way,  in  suggesting  general  considerations  which 
are  applicable  to  many  cases;  but,  after  all,  they  are  to  be 
taken  with  so  many  exceptions  and  so  much  allowance  that 
in  the  result  each  case  must  depend  mainly  upon  its  own 
peculiar  circumstances.  It  is  impossible,  therefore,  to  lay 
down  beforehand,  in  the  form  of  a  rule,  what  circumstances 
shall  knd  what  shall  not  constitute  satisfactory  proof  of  the 
fact  of  adultery;  because  the  same  facts  may  constitute 
«uch  proof  or  not,  as  they  are  modified  and  influenced  by 
different  circumstances."  *  The  particular  facts  conmion  in 
cases  of  adultery  have  been  treated  by  the  writer  in  groups, 
not  for  the  purpose  of  furnishing  exact  precedents  and  tech- 

12  Thpmpson  on  Trials,  §  2512.  8  V^Uliams  v,  W^illiams,  1  Hagg. 

« Green  t?.  Green,  26  Mich.  487;    Con.  299. 
Caton  V.  Caton,  13  Jur.  431 ;  Sim-        *  Dunham  v.  Dunham,  6  Law  Rep. 
mons  V.  Simmons,  11  Jur.  830;  Foy    139.    To  the  same  effect  see  Names 
V.  Foy,  13  Ired.  90.  v.  Names,  67    la.  383;    Moiler   ^\ 

MoUer,  115  N.  Y.  466,  22  N.  E.  169. 
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nical  rules,  but  to  show  the  admissibility  and  effect  of  such 
evidence  and  to  show  what  inferences  have  been  drawn  by 
the  courts.  The  task  is  difficult,  for  manv  minute  facts  must 
be  omitted  which  are  often  vital  to  the  case.  But  the  treat- 
ment must  be  limited  to  principal  facts  and  only  those  which 
are  of  common  occurrence  in  the  reports. 

§140.  Safflciency  of  cireamstantial  evideiiee. —  There 
is  no  general  agreement  among  the  authorities,  upon  a  rule 
for  determining  the  sufficiency  of  circumstantial  evidence. 
Most  of  the  opinions  conmient  upon  the  evidence  and  deter- 
mine whether  the  adultery  was  committed  or  not  without 
reference  to  any  rule  of  sufficiency.  Some  courts  have  de- 
termined that  a  mere  preponderance  of  evidence  is  all  that 
is  necessary.^  Other  courts  have  required  something  more 
than  a  mere  preponderance,  as  "  full,  clear,  adequate  evi- 
dence; " '  or,  "  a  clear  and  satisfactory  preponderance  of  the 
evidence ; "  •  or, "  evidence  satisfying  the  mind  by  preponder- 
ance of  its  weight."  *  The  rule  requiring  a  preponderance 
of  the  evidence  has  no  application  to  circumstantial  evidence, 
except  in  determining  the  truth  of  certain  proximate  facts, 
from  conflicting  evidence.  It  is  after  determining  the  truth 
of  the  essential  facts  that  the  sufficiency  of  the  evidence 
must  be  determined.  Thus,  a  clear  preponderance  of  the 
evidence  may  yet  be  insufficient  to  establish  adultery  because 
such  evidence  may  be  consistent  with  innocence,  or  capable 
of  two  interpretations,  or  inadequate,  because  showing  mere 
imprudence  or  suspicious  circumstances.  For  additional 
illustration,  suppose  the  evidence  is  very  conflicting,  but  the 
plaintiff,  by  witnesses  superior  in  point  of  credibility,  satis- 
fies the  court  that  the  suspected  parties  were  together  alone 
under  circumstances  affording  an  opportunity  for  commit- 
ting adultery,  and  also  that  the  paramour  has  an  adulterous 

1  Smith  V,  Smith,  5  Or.  186;  Wag-       •  Poertner  v.  Poertner,  66  Wia. 
oner  v.  Wagoner,  76  Md.  811, 10  A.    644. 

221.  « Carter  v.  Carter,  62  IlL  439. 

2  Hampton  v.  Hampton,  87  Ya. 
148, 12  a  E.  840. 
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disposition.  This  might  be  a  preponderance  of  the  evidence 
and  yet  clearly  inadequate  to  establish  adultery — the  essen- 
tial element,  the  defendant's  inclination,  not  being  proved.* 
To  prove  adultery  the  evidence  must  be  consistent  with  the 
hypothesis  of  defendant's  guilt  and  so  convincing  as  to  sat> 
isfy  the  minds  of  the  court  or  jury.  The  legal  test  of  suffi- 
ciency is  that  the  evidence  produces  a  conviction  that  the 
offense  was  committed.  The  rule  stated  by  Lord  Stowell  in 
Loveden  v,  Loveden^  the  leading  case  upon  the  evidence  of 
adultery,  is  the  rule  most  followed  by  the  courts,  andy 
although  often  misunderstood  and  misapplied,*  is  perhaps  as 
accurate  ( s  possible  where  so  broad  a  rule  is  stated.  "  The 
only  general  rule,"  said  he,  "  that  can  be  laid  down  upon 
the  subject  is  that  the  circumstances  must  he  such  as  would 
lead  the  guarded  discretion  of  a  reasonable  and  just  man  to 
the  conclusion^  *  "  For  it  is  not  to  lead  a  harsh  and  intemper- 
ate  judgment,  moving  npon  appearances  that  are  equaUy 
capable  of  two  interpretations;  neither  is  it  to  be  a  matter 
of  artificial  reasoning,  judging  upon  such  things  differently 
from  what  would  strike  the  careful  and  cautious  considera- 

*  It  is  stated  in  Browne  on  Div.  71    N.  Y.  187,  with    Poertner  v, 

(p.  47)  that  adultery  maybe  proved  Poertner,  66  Wis.  644^  and  AUen  v, 

by  a  preponderance  of  evidence,  Allen,  101  N.  Y.  658. 
but  it  is  probable  the  author  is  re-       ^  This  rule  is  f oUowed  in  Hurtzig 

ferring  to  the  rule  that  all  doubt  v.  Hurtzig,  44  N.  J.  £q.  829,  15  A., 

need  not  be  excluded.    In  speak-  637;  Morrison  v,  Morrison,  95  Ala. 

ing  of  circumstantial  evidence  he  809,  10   Sa    648;    Ejremelburg  t;. 

says:  "Let  it  be  understood,  how-  Kremelburg,  52  Md.  558;  Poertner 

ever,  that  a  preponderance  of  evi-  v.  Poertner,  66  Wis.  644;  Mulock  v, 

dence  is  all  that  is  required,  and  Mulock,  1  Ed.  Ch.  14;   Culver  v. 

that  it  is  not  requisite  to  prove  the  Culver,  88  N.  J.  £q.  163;  Breckmans 

allegations   beyond  a   reasonable  v.  Breckmana»  16  N.  J.  Eq.  122;  Day 

doubt,  as  would  be  the  case  under  r.  Day,  4  N.  J.  Eq.  444;  Daily  v, 

a  criminal  indictment"   That  pre-  Daily,  64  DL  829;  Throckmorton  v, 

ponderance  of  circumstantial  evi-  Throckmorton,  86  Va.  768, 11  S.  E, 

dence  is  not  sufficient,  see  Jones  v.  289;  Richardson  v.  Richardson,  4 

Graves,  26  Ohio  St.  2.  Port  467;  MoUer  v.  MoUer,  115  N.  Y. 

« 2  Hag.  Con.  1,  4  Eng.  Ec.  461.  466,    22    N.    R    169;    Matchin   v. 

'Compare  Freeman  v.  Freeman,  Matchin,  6  Pa.  382. 
81  Wi&  285,  and  PoUock  v.  Pollock, 
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tion  of  a  discreet  man."  The  court  is  not  bound  to  be- 
lieve that  adultery  was  committed  because  a  witness  swears 
that  it  was;  but  the  court  must  be  satisfied  that  the 
witness  was  truthful  and  not  mistaken,  and  that  the  cir- 
cumstances were  not  incompatible  with  innocence.^  The 
rule  announced  by  one  of  our  courts  is  not  substantially 
different  in  effect.  Judge  Andrews,  speaking  for  the  court, 
said:  "We  understand  the  rule  to  be  that  in  a  civil  action 
the  fact  of  adultery  may  be  proved  by  such  facts  and  cir- 
cumstances as,  under  the  rules  of  law,  are  legal  evidence  ad- 
missible in  a  court  of  justice,  which  clearly  satisfy  the  mind 
of  the  tribunal  which  is  required  to  pass  upon  the  question 
of  the  conmiission  of  the  act.  In  weighing  the  evidence  and 
considering  the  facts  and  circumstances,  great  care  is  neces- 
sary, on  the  one  hand,  not  to  be  misled  by  circumstances 
reasonably  capable  of  two  interpretations,  into  giving  them 
an  evil  rather  than  an  innocent  one;  nor,  on  the  other  hand, 
by  refusing  to  give  them  their  plain  and  natural  significance, 
on  the  theory  that  a  different  standard  of  judgment  applies 
to  such  cases,  from  that  which  in  ordinary  transactions 
guides  the  conclusions  of  intelligent  and  conscientious  men. 
The  circumstances  must  be  considered  separately  and  as  a 
whole.  The  single  threads  of  circumstance  may  be  weak, 
but,  united,  they  often  lead,  with  assured  conviction,  to  the 
final  fact  which  is  the  subject  of  the  investigation."  * 

§  141.  The  circumstances  must  be  incompatible  with 
innocence* —  The  rule  for  determining  the  suificiency  of  cir- 
cumstantial evidence  of  adultery  in  suits  for  divorce  appears 
to  be  that  adultery  will  not  be  inferred  unless  the  circum- 
stances are  incompatible  with  innocence.  The  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  defendant  had 
the  opportunity  and  the  desire  to  commit  adultery,  and  that 
the  circumstances  are  incapable  of  an  innocent  interpreta- 
tion.   It  is  for  the  defendant  to  explain  his  conduct.    It  is 

1  O'Brien  v.  O'Brien,  —  N.  J.  Eq.    N.  K  341.    This  rule  is  foUowed  by 

— ,  80  A.  875.  Poertner  v.  Poertner,  66  Wis.  644; 

«  AUen  V.  AUen,  101  N.  Y.  658,  5    Pfeifler  v.  Pfeiffer,  9  N.  Y.  Supp.  38. 
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not  required  that  the  circumstantial  evidence  in  a  criminal 
case  shall  be  ahHolutely  incompatible  with  innocence;  or  that 
such  evidence  should  exclude  every  possible  hypothesis  save 
that  of  guilt ;  or  that  a  jury  should  be  entirely  satisfied^  or 
deem  such  evidence  equal  to  that  which  is  derived  from  the 
testimony  of  a  single  witness.  Nor  should  such  severe  test 
be  applied  to  the  evidence  of  adultery  in  a  suit  for  divorce 
which  does  not  have  to  be  proved  beyond  a  reasonable 
doubt.  The  whole  evidence  must  be  examined  upon  the  ^ 
hypothesis  of  defendant's  innocence.  If  it  cannot  be  rea- 
sonably reconciled  with  this  hypothesis,  then  guilt  may  be 
inferred.*  After  careful  review  of  the  evidence,  if  it  is  rea- 
sonably capable  of  two  interpretations,  that  interpretation 
which  favors  innocence  should  be  adopted.'*    Accusations, 

1  Homes  t?.  Carrier,  16  La.  An.  94;  where  the  circumstantial  evidence 

Kremelburg  v,  Kremelbnrg.  52  Md.  was  capable  of  two  interpretations. 

558;  PoweH  t;.  PoweU,  80  Ala.  595,  A  husband  and  wife  became  es- 

1  So.  549.  tranged    and    occupied    separate 

^  Hurtzig  u  Hurtzig,  44  N.  J.  Eq.  beds.   The  husband  for  some  eight 

329, 15  A.  587;  Powell  v.  Powell,  80  years  spent  much  of  his  time  with 

Ala.  595,  1  So.  549;  WiUiams  v,  a  widow  who  came  from  the  same 

WiUiams,  67  Tex.  198,  2  S.  W.  823;  locality  in  Germany  that  he  did 

Herberger  v.  Herberger,  16  Or.  327,  and  with  whom  he  had  boarded 

14  P.  70;  Burke  v.  Burke,  44  Kan.  prior  to  his  marriage.    He  kept  up 

307,  24  P.  466;  Pfeiffer  v.  Pfeiffer,  a    friendly  intercourse  with   her 

9  N.  Y.  S.  28;  Carter  v.  Carter,  62  both  before  and  after  the  death  of 

BL  439;  Chestnut  u  Chestnut,  88  her  husband,  caUing  Sunday  after- 

BL  549;  Throckmorton  i;.  Throck-  noons  as  weU  as  evenings  during 

morton,  86  Va.  768,  11  S.  E.  289;  the  week.     The    husband  would 

•Osbom  V,  Osbom,  44  N.  J.  Eq.  257,  take  his  supper  with  the  widow 

14  A.  217;  Steffen  17.  Steffen,ll  N.T.  after  closing  his  store,  remaining 

Supp.  424;  Jeter  v,  Jeter,  86  Ala.  alone  with  her  until  ten  o'clock 

891;  Mosser  V.  Mosser,  29  Ala.  318;  before  going  home.    He  did  not 

Clear  v,  Reasor,  29  la.  327;  Mehle  deny    these  visits,  but  wiUingly 

V.  LapheyroUe,  16  La.  An.  4;  Ins-  gave  the  details  of  the  occasions 

keep  1^  Inskeep,  5  la.  204;  Fergu-  and  told  how  the  time  was  spent, 

son  V.  Ferguson,  3  Sandf.  (N.  Y.)  and  when  told  by  the  wife  that 

^07;  lAngstaff  V.  lAngstaff,  Wright,  she  would  sue  for  divorce  for  such 

148;Harrisv.Harris,2Hag.Ec.376;  conduct   said:    "Go   ahead;    the 

Auld  V,  Auld,  16  N.  Y.  Snpp.  803.  sooner  the  better.    I  do  not  care. 

The  foUowing  case  is  an  instance  nor  will  I  oppose  it"    Koenig  v, 
18 
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neighborhood  rumors,  or  circumstances  merely  suspicious, 
are  not  satisfactory,  and  cannot  produce  that  conviction  of 
the  mind  which  is  the  true  test  of  the  sufficiencv.'  These 
facts  are  not  inconsistent  with  innocence  and  are  to  be  ex- 
plained upon  that  hypothesis. 

§  142.  Adultery  need  not  be  prored  beyond  a  reasonable 
doubt. —  The  doctrine  is  now  generally  approved  that  in  a 
civil  action,  where  the  issue  is  a  criminal  offense,  the  plaint- 
iff is  not  required  to  establish  the  same  beyond  a  reasonable 
doubt  as  in  a  criminal  prosecution.  It  is  sufficient  if  the 
plaintiff  establish  the  cause  of  action  by  a  preponderance  of 
the  evidence.*    It  has  been  held  in  some  divorce  cases  that 

Koenig,  9  A.  750.    Here  it  was  pos-  ity  maintaining  that^  a  criminal 

Bible,  and  even  very  probable,  that  act  aUeged  in  a  civil  suit  must  be 

adultery  was   committed.    There  established  beyond   a  reasonable 

was  no  attempt  at  secrecy  and  no  doubt  was  ThurteU  v.  Beaumont,  1 

evidence  of  guilty  affection;  only  Bing.  339,  where  the  crime  to  be  e»- 

a  friendly  relation  was  shown,  and  tablished  was  arson.  This  case  was 

the  facts  are  not  inconsistent  with  cited  with  approval  by  Greenleaf 

innocence.     Another   iUustration  (see  voL  2,  §  408),  but  it  has  received 

of  conduct  capable  of  two  inter-  no  support  in  Ehigland,  and  the 

pretations  is  where  the  defendant's  weight  of  authority  now  is  that 

actions  have  been  loose  and  un-  arson  may  be  established  in  a  civil 

guarded,   but   at    worst   nothing  case  by  a  preponderance  of  evi- 

more  than  unwise  from  the  stand-  denoe.     Washington   Ins.    Ca   v. 

point  of  purely  conventional  pro-  Wilson,   7   Wis.    169;    Blaeser   v. 

priety.    Pf eiffer  v.  Pfeiffer,  9  N.  Y.  Milw.  Ins.  Co.,  37  Wis.  31 ;  Behrens 

Supp.  28;  Steffens  v.  Steffens,  11  v.  (^ermania  In&  Co.,  68  la.  26; 

N.  Y.  Supp.  425.  Wightman  v.  Western  M.  &  F.  Ins. 

iPoUock  V.  Pollock,  71  N.  Y.137;  Co.,  8  Rob.  (La.)  442;  Schmidt  ff. 
a  v.  Waller,  80  N.  C.  401;  Smelser  N.  Y.  XJ.  M.  Ins.  Ca,  1  Gray,  534; 
t'.  S.,  81  Tex.  95;  Johnson  v.  John-  Kane  v.  Hibemia  In&  Ca,  39  N.  J. 
son,  Wright,  454;  Frazer  v.  Frazer,  L.  697;  Marshall  v.  Thames  Ins. 
6  Notes  Cas.  11;  Hunn  v,  Hunn,  1  Co.,  43  Mo.  586;  Rothschild  v.  Am. 
Thomp.  &  C.  499;  Conger  v.  Conger,  Ins.  Ca,  62  Ma  85&  And  by  the 
82  N.  Y.  603;  Cooper  v.  Cooper,  10  weight  of  modem  authorities  an 
La.  An.  249;  Grant  v.  Grant,  2  allegation  imputing  criminal  con- 
Curt  £a  16;  Denison  v,  Denison  duct  may  be  established  by  a  pre- 
(Wash.),  80  P.  1100.  ponderance  of  evidence.    See  re- 

'  See  lGreenLEv.,§  13;  Wharton,  view  of  authorities  in  each  state 

Ev.,  §  1246;  Cooley  on  Torts,  208;  respectively  in  the  following  cases: 

Kay,  Ins.  583.  The  earliest  author-  Poertner  v.  Poertner,  66  Wis.  644> 
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adultery  must  be  proved  "  not  only  by  a  decided  preponder- 
ance of  testimony  in  favor  of  the  charge,  but  to  the  aatufao- 
tion  of  the  court  heyond  a  reaaonahle  doubtP  *  In  both  these 
cases  the  language  used  was  with  reference  to  circumstantial 
evidence.  The  Breckmans  case  states  the  rule  without  much 
consideration,  and  has  not  been  followed  in  New  Jersev.^ 
The  rule  stated  in  Loveden  v.  Zoveden,  that  "the  circum- 
stances must  be  such  as  would  lead  the  guarded  discretion 
of  a  reasonable  and  just  man  to  the  conclusion,"  is  under- 
stood by  the  Wisconsin  court  as  requiring  proof  beyond  a 
reasonable  doubt.  It  is  true  that  in  establishing  a  fact  be- 
yond a  reasonable  doubt  the  circumstantial  evidence  must 
satisfy  the  mind  and  conscience  of  a  reasonable  man,  but 
this  is  only  one  point  of  similarity  with  the  rule  in  the  Lov- 

Jones  V,  Greaves,  26  O.  St  2;  Riley  overruled  in  Welch  v.  Jugenheimer, 

u  Norton,  65  la.  306;  Fulton  r.  Mo-  56  la.  11.    See,  also,  Pryce  v.  Sc- 

Bee,  47  Md.  428;  Welch  v.  Jugen-  Ins.  Ca,  29  Wis.  277,  overniled  in 

heimer,  56  la.  11;  Rippey  v.  Miller,  Poertner  v.  Poertner,  66  Wis.  644. 

1  Jones  (N.  C),  479;  Cont.  Ina  Co.  See  Thayer  v.  Boyle,  30  Me.  475. 

V.  Jachnicher  (Ind.),  10  N.  E.  636;  and  Butman  v.  Hobbs,  35  Me.  228, 

Express  Co.  v.  Copeland,  64  Tex.  overruled  in  EUis  v.  BuzzeU,  60 

354;  Mathews  v.  Huntley,  9  N.  H.  Me.  209;  Allison  v.  P.,  45  lU.  37; 

146;  EUiai  u  Buzzell,  60  Me.  209;  McConneU  v.  Mutual  Ins.  Co.,  18 

Davis  v.  Rome  R.  R.  Co.,  10  N.  Y.  Ill  228;  Ricker  v.  Hooper,  35  Vt. 

Supp.  334,  citing  the  New  York  457;  Brooks  v.  Clayes,  10  Vt  37; 

cases.    See,  also,   sustaining   this  White   v,    Comstock,    6   Vt.  405; 

proposition,  Neal  v,  Fesperman,  1  Chalmers  v.  Shackell,  6  C.  &  P. 

Jones  (N.  C),  446;  Lyon  r.  Fleak-  476;  Willmett  v.  Hanner,  8  C.  D. 

man,  34  O.  St.  157;  BisseU  v.  West,  695;   Mear  v.  Wells,  12  Met.  361 

35  Ind.  54;  Kincade  v.  Bradshaw,  3  Schultz  v.  Ins.  Co.,  14  Fla.  73;  Will 

Hawks,  63;  Ferry  Ca  v.  Moore,  112  iams  v.  Dickenson  (Fla.),  9  So.  847 

N.  Y.  667.    See  same  reported  in  Woodbeck  v,  Keller,  6  Cow.  118 

full,  6  N.  K  293;  P.  v.  Briggs,  47  Clark    v.    Dibble,    16  Wend.  601 

Hun,  266;  affirmed,  114  N.  Y.  56,  20  Hopkins  r.  Smith,  3  Barb.  599.   But 

N.  E.  820;  Indemnity  Co.  t'.Gleason,  see  Johnson  v.  Ins.  Co.,  25  Hun, 

78  N.  Y.  503.    The  early  authori-  251. 

ties,  and  some  recent  ones,  require  ^  Breckmans   u   Breckmans,  17 

proof  beyond  a  reasonable  doubt  N.  J.  Eq.  453;  Freeman  u  Freeman, 

in  such  cases.    Barton  v,  Thomp-  31  Wis.  235,  overruled  in  Poertner 

son,  46  la.  80;  Mott  v.  Dawson,  46  u  Poertner,  66  Wis.  644. 

la.  53^;  Fountain  v.  Wert,  23  la.  >  See  Hurtzig  v,  Hurtzig,  44  N.  J. 

9;  EUis  V.  Ldndley,  38  la.  461,  aU  Eq.  83a 
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eden  case.  The  rule  requiring  proof  beyond  a  reasonable 
doubt  goes  further  and  requires  that  the  circumstances  must 
be  such  as  to  exclude,  to  a  moral  certainty,  every  reasonable 
or  rational  hypothesis  of  innocence.  But  adulter}^  may  be 
proved  by  a  less  degree  of  evidence,  namely,  that  which 
satisfies  the  mind  and  convinces  the  understanding,  although 
not  sufficient  to  exclude  every  hypothesis  of  innocence.* 
iN^either  must  every  material  fact  be  proved  beyqnd  a  rea- 
sonable doubt,  nor  every  link  in  the  chain  of  evidence  be  of 
equal  strength.  The  same  degree  of  proof  is  not  reijuired 
as  in  criminal  cases.^  There  are  other  distinctions  between 
what  may  be  termed  satisfactory  evidence  and  that  degree 
of  evidence  which  proves  an  act  beyond  a  reasonable  doubt. 
These  distinctions  are  not  capable  of  brief  explanation,  but 
require  considerable  discussion.  The  authorities,  in  arriving 
at  the  conclusion  that  adultery  need  not  be  proved  beyond 
a  reasonable  doubt,  do  not  point  out  the  distinctions  be- 
tween these  two  rules  of  evidence. 

§  143.  Whether  it  must  be  a  necessary  eonclusion  from 
the  eyidence. —  Another  rule  is  that  the  circumstantial  evi- 
dence must  establish  the  offense  "  not  only  as  a  fair  inference, 
but  as  a  necessary  conclusion."  This  expression  is  used  in 
PoUock  V,  Pollocky  and  was  probably  founded  upon  the 
language  of  Sir  WiUiam  Scott  in  Loveden  v.  Loveden^  that 
"  In  every  case  ahnost,  the  fact  is  inferred  from  circumstances 
that  lead  to  it  by  fair  inference  as  a  necessary  conclusion." 
It  has  been  pointed  out  that  this  language  does  not  imply 
that  adultery  can  only  be  established  by  circumstances 
from  which  no  other  possible  conclusion  can  be  drawn. 
And  the  doctrine  that  the  offense  must  be  established  as  a 
neceasa/ry  conclusion  from  the  evidence  cannot  be  implied 
from  what  was  said  considering  the  whole  opinion.  Circum- 
stantial evidence  is  rarely  of  such  character  that  it  will  natu- 
rally lead  to  a  necessary  conclusion.    To  require  the  evidence 

1  Chestnut  v.  Chestnut,  88  la  548.        »  71  N.  Y.  137. 
2Best  17.  Best,  161  Pa.  515,  29  A 
1020. 
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which  establishes  a  fact  as  a  necessary  conclusion  is  to  re- 
quire sufficient  evidence  to  exclude  every  reasonable  hypoth- 
esis of  innocence.  The  doctrine  announced  in  the  case  of 
Pollock  V.  PoUoch  is  now  denied,  and  it  is  held  that  the 
oflfense  may  be  established  by  such  facts  and  circumstances 
as  clearly  satisfy  the  mind  of  the  tribunal  passing  upon  the 
evidence.^  The  rule  that  "  the  proxim^,te  facts  must  lead 
by  fair  inference  to  a  necessary  conclusion,"  though  differ- 
ing somewhat  from  the  doctrine  already  stated  in  this  sec- 
tion, is  yet  open  to  the  same  objection,  that  it  requires  evi- 
dence beyond  what  is  necessary  to  satisfy  the  mind  of  a 
reasonable  and  just  man.^  There  are  other  expressions 
found  in  the  opinions  which  cannot  be  f oUowed  as  rules,  but 
may  be  appropriate  as  comments  upon  particular  facts  of 
the  case;  as,  that  the  adultery  was  not  only  possible,  but 
that  the  "  circumstances  are  not  easily  accounted  for  on  any 
other  supposition;  "  '  or  that  the  adultery  is  "  not  only  a 
reasonable  but  necessary  inference."  *  In  one  case  the  court 
required  evidence  "  so  inevitable  that  any  supposition  of  in- 
nocence cannot  by  any  just  course  of  reasoning  be  recon- 
ciled with  it."  *  Such  a  rule  is  clearly  equivalent  to  requir- 
ing proof  beyond  a  reasonable  doubt,  as  in  effect  this  degree 
of  proof  must  exclude  every  reasonable  hypothesis  of  inno- 
cence. And  the  same  objection  applies  to  the  rule  that 
adultery  will  be  inferred  "  when  the  circumstances  proven 
lead  naturall}^  and  fairly  to  the  conclusion  of  guilt  and  are 
inconsistent  with  any  rational  theory  of  innocence."  • 
The  authorities  have  not  given  this  question  the  atten- 

1  AUen  V.  AUen,  101  N.  Y.  658.  Anon.,  17  Abb.  Pr.  48,  but  should 
The  rule  announced  in  PoUock  v,  not  be  followed  since  the  decision 
PoUock  was  foUowed  in  Herberger    of  AUen  v.  AUen,  suprcu 

V.  Herberger,  16  Or.  327,  U  P.  70;  'Mayer  v.  Mayer,  21  N.  J.  Eq. 

Burke  v,  Burke,  44  Kan.  307, 24  P.  246. 

466;    Kremelberg  v.  Kremelberg,  *  Morrison  v.  Morrison,  95  Ala. 

53  Md.  553;  Mosser  v.  Mosser,  29  309, 10  So.  648. 

Ala.  313.  *  Anon.,  17  Abb.  Pr.  48. 

2  This  rule  was  applied  in  Fergu-  ^  Names  v.  Names,  67  la.  883. 
son  V,  Ferguson,  3  Sand.  307,  and 
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tion  which  its  importance  demands.  But  the  rule  appears 
to  be  that  the  circumstantial  evidence  of  adultery  need  not 
be  sufficient  to  establish  adultery  beyond  a  reasonable  doubt, 
but  is  sufficient  if  it  satisfies  the  court  that  the  act  was 
committed  and  that  the  conduct  of  the  parties  was  incom- 
patible with  innocence.^ 

§  144.  The  elements  of  circumstautial  eyidence. —  Cir- 
cumstantial evidence  of  adultery  is  said  to  consist  of  three 
elements:  the  opportunity,  the  adulterous  intent  of  the  de- 
fendant, and  the  same  intent  on  part  of  the  paramour. 
Unless  all  three  of  these  elements  are  established,  adultery 
cannot  be  inferred  from  the  evidence.^  Adultery  cannot  be 
inferred  from  mere  opportunity,  or  from  opportunity  and 
the  adulterous  desire  of  one  party,  since  the  other  may  not 
have  yielded  to  the  temptation. 

This  classification  of  the  elements  of  circumstantial  evi- 
dence also  forms  a  convenient  method  for  the  introduction 
of  such  evidence  in  its  natural  order.  In  a  logical  order  of 
proof,  the  opportunity  should  be  sho\vn  first,  for  until  this  is 
shown  it  is  immaterial  whether  one  party  or  both  of  them 
had  an  adulterous  intent.  After  the  opportunity  is  shown, 
it  is  then  material  to  show  the  intent  of  the  defendant.  The 
intent  of  the  particeps  oriminis  is  not  material  unless  there 
was  both  an  opportunity  and  an  adulterous  desire  on  the 
part  of  defendant.  In  the  examination  and  review  of  the 
testimony  this  formula  may  also  be  useful.  For  convenience 
it  is  followed  in  the  treatment  of  this  subject. 

1  See  g§  140, 141.  Supp.  817;  Derby  v.  Derby,  21  N.  J. 

2  Freeman  v.  Freeman,  81  Wis.    Eq.  36;  McClung  v.  McClung,  40 
235;  Smith   v.    Smith,  13    N.    Y.    Mich.  49a 
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§  145.  In  general 

§  155.  When  adultery  is  presumed 

146.  Visiting  house  of  ill-fame. 

from  bigamy. 

147.  Same — With  other  circnm- 

stance^s. 

Other  Facts  Incompatible  with 

148.  Same  —  Facts  may  be  ex- 

Innocence. 

plained. 

§  156.  Acting  as  husband  and  wife. 

149.  Locking  doors. 

157.  Affection  for  jxirtioep«cnm- 

150.  Wife   visiting  lodgings  of 

inis. 

paramour. 

158.  Concealment  of  intimacy. 

151.  Receiving  visits  in  absence 

159.  Gifts  of  paramour. 

of  husband. 

160.  Conduct  after  discovery. 

152.  Living  in  same  house. 

161.  Venereal  disease. 

153.  Occupying  room  with  one 

162.  Birth  without  access  of  hus- 

bed. 

band. 

154.  Occupying  same  bed. 

§  145.  In  general. —  The  fact  must  not  be  overlooked 
that  the  opportunity  is  but  one  element  of  the  necessary 
formula.  Mere  proof  of  opportunity  is  always  insufficient 
evidence  of  adultery.*  For,  while  it  is  possible  that  parties 
may  haye  sexual  intercourse  without  previous  acquaintance, 
familiarity  or  affection,  yet  the  law,  proceeding  upon  the 
well-established  laws  of  human  nature,  does  not  presume 
that  the  carnal  act  took  place  under  circumstances  so  un- 
natural. In  examining  the  various  forms  of  opportunity  it 
has  not  always  been  pointed  out  that  the  opportunity  was 
insufficient  without  other  evidence.  The  sufficiency  of  the 
evidence  has  already  been  considered.^  It  is  an  evidence 
both  of  the  familiarity  of  the  parties  and  of  opportunity 
that  they  often  walk '  or  ride  together,*  or  go  on  lishing  ex- 
cursions unaccompanied.*    While  it  is  a  great  impropriety 

1  Blake    v.    Blake,    70    IlL    618;  « Blake  r.  Blake,  70  IlL  618;  Auld 

Burke  v.  Burke,  44  Kan.  307,  24  P.  v.  Auld,  16  N.  Y.  803;  Lawson  t?.  S., 

466;  Koenig  v.  Koenig,  9  A.  750;  20  Ala.  65. 

flayer  v,  Mayer,  21  N.  J.  Eq.  246;  *  Stickle  v.  Stickle,  48  N.  J.  Eq. 

Larrison  v.  Larrison,  20  N.  J.  Eq.  336,  22  A.  60. 

100.  s  Carter  v.  Carter,  152  IlL  434,  28 

*  See  §  140,  Sufficiency  of  circum-  N.  K  948;  P.  u  Girdler,  65  Mich.  68. 
stantial  evidence. 
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for  a  married  woman  to  so  conduct  herself,  yet  it  is  not 
so  gross  an  impropriety  that  adultery  will  be  inferred,  es- 
pecially if  their  associations  were  confined  to  public  places 
and  there  was  no  attempt  at  secrecy.^  The  fact  that  par- 
ties are  on  familiar  terms,  and  the  particeps  crimi7iisj  a  mar- 
ried man,  deserts  his  wife  and  home,  and  at  considerable 
expense  seeks  every  opportunity  to  be  with  defendant,  fol- 
lowing her  on  various  trips  about  the  country,  and  boards 
with  her  for  years  at  great  inconvenience  to  himself,  is  suffi- 
cient evidence  of  adultery.* 

§  146.  y isiting  hause  of  ill-fame. —  Proof  that  a  married 
man  has  visited  a  brothel  or  house  of  ill-fame  unattended  i& 
not,  alone,  sui&cient  prima  facie  evidence  of  adultery.'  Such 
proof  establishes  the  opportunity  and  also  the  lustful  dis- 
position of  the  particepa  criminis^  but  does  not  establish  the 
same  disposition  on  the  part  of  the  defendant.  He  may 
have  visited  the  place  on  business,  or  even  by  mistake;  or 
he  may  have  entered  the  building  out  of  curiosity,  or  from 
philanthropic  motives,  or  under  other  circumstances  equally 
consistent  with  innocence.  At  this  stage  of  the  proof  the 
evidence  is  not  sufficient,  for  the  circumstances  are  capable 
of  two  interpretations  and  therefore  innocence  will  be  pre- 
sumed. In  a  well-reasoned  opinion  it  was  held  that  such 
evidence  alone  does  not  lead,  by  fair  inference,  to  a  neces- 
sary conclusion  of  guilt.*    But  proof  of  other  circumstances 

^  Powell  V.  Powell,  80  Ala.  595, 1  of  the  earlier  authorities  on  this 

So.  549.  point    It  is  pointed  out  that  the 

*  Osborne  v.  Osborne,  10  A.  107.  opinion  of  LordStowell  in  Love- 
This  case  was  afterwards  reversed  den  v.  Loveden,  2  Hagg.  Ck)n.  1,  is 
(44  N.  J.  £q.  257,  14  A.  217),  but  no  not  a  direct  ruling,  but  the  often- 
satisfactory  reasons  were  assigned  quoted  langage  was  used  in  argu- 
in  the  latter  opinion.  ment  as  to  the  weight  of  certain 

'  Locke  V.  Locke  (Ky.),  18  S.  W.  letters  in  the  proof.     The  words 

233.    See,  also,  Patterson  r.  Patter-  were  as  foUows:  "  The  act  of  going 

son,  89  Tenn.  151.  to  a  house  of  ill-fame  is  character- 

*  Anonymous,  17  Abb.  Pr.  48.  ized  by  our  old  saying  that  jwople 
This  opinion  was  rendered  by  do  not  go  there  to  say  their  pater- 
Judge  Hoffman,  acting  as  referee,  noster;  that  it  is  imxx>8sible  they 
and  contains  a  valuable  criticism  can  have  gone  there  for  any  but^ 
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may  remove  this  presumption  of  imiocetice,  as  will  be  seen 
in  the  following  section. 

§  147.  Same  —  Other  circumstances. —  The  reputation 
of  the  house  must  be  shown.^  And  where  this  is  omitted 
the  lewd  character  of  the  inmates  will  not  be  presumed. 
The  fact  that  a  man  goes  into  the  house  with  a  male  com- 
panion and  does  not  remain  long,^  and  is  not  out  of  the  sight 
of  his  friend  or  of  witness,  or  is  not  seen  with  one  of  the  in- 
mates in  one  of  the  rooms,'  is  not  such  additional  proof  as 
to  establish  adultery.  But  the  authorities  agree  that  the 
going  to  a  brothel  accompanied  with  the  jparticeps  crimmis 
is  alone  sufficient  pri/tna  facie  evidence  of  adultery.*  If  a 
married  woman  goes  to  a  brothel  with  a  man  not  her  hus- 
band,* knowing  the  reputation  of  the  house,*  this  is,  if  unex- 
plained, sufficient  evidence  of  her  adultery.  Where  a  hus- 
band goes  to  a  brothel  and  remains  all  night,'  or  associates 
with  prostitutes  and  is  seen  on  a  bed  with  one  of  them,®  or 
goes  up  stairs  and  remains  alone  with  a  prostitute  at  least 
a  quarter  of  an  hour,  the  evidence  is  sufficient  to  establish 
his  guilt.^  The  admission  of  a  defendant  that  he  is  keeping 
a  prostitute  in  a  certain  hou^e  of  ill-fame,  and  the  fact  that 
he  is  seen  entering  that  building,  is  clearly  sufficient  to  es- 

improper  purposes;  and  that  it  is  Zorkowski  v.  Zorkowski,  27  How. 

universaUy  held  a  proof  of  adul-  Pr.  37. 

tery.    But  many  persons  would  go  ^  platt  u  Piatt,  5  Daly,  295. 

to  a  brothel  who  could  not  bring  *  Van  Name  v.  Van  Name,  2  N. 

themselves  up  to  writing  a  letter  Y.  Supp.  73.    See,  also,  remarks  in 

of  this  kind."    In  Elliot  v.  Elliot,  Matchin  v,  Matchin,6  Pa.8d2;  Van 

cited  in  Williams  v.  Williams,  1  Epps  r.  Van  Epps,  6  Barb.  820. 

Hagg.  Con.  299,  it  was  assumed  *  Williams  v.  Williams,  1  Hagg. 

that  the  character  of  the  house  Con.  299:    Kenrick  v,  Kenrick,  4 

was  known  to  the  woman.    "  It  is  Hagg.  114;  Wood  v.  Wood,  4  Hagg. 

almost  impossible,"  said  the  court,  Ec.  138. 

''that  a  woman  would  go  to  such  ^Best  v.  Best,  1  Addam,  411. 

a  place  except  for  a  criminal  pur-  "*  Cooke  v,  Cooke  (lU.),  38  N.  E. 

pose."  1026;  Evans  v.  Evans,  41  CaL  103; 

1  Hunn  V.  Hunn,  1  T.  &  C.  (N.  Y.)  Noel  v,  Noel,  24  N.  J.  Eq.  137. 

499;  Richardson  v,  Richardson,  4       ^Langstaft  v,  Langstaff,  Wright 
Port  (Ala.)  467.  (O.),  148. 

2  Betts  r.  Betts,  1  Johns.  Cli.  197 ;       »  Astley  v.  Astley,  1  Hagg.  Ea  714 
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tablish  his  adultery,  but  it  has  been  held  otherwise.^  "When 
the  husband  is  associating  with  prostitutes,  and  during  the 
absence  of  his  wife  allows  two  prostitutes  to  remain  in  the 
house  all  night,  he  will  be  presumed  to  have  committed 
adultery  -svith  them,  although  he  denies  that  he  knew  their 
real  character  or  committed  any  offense  with  them.^ 

§148.  Facts  may  be  explained. —  The  presumption  of 
guilt  which  arises  from  visiting  a  house  of  ill-fame  under 
suspicious  circumstances  is  prima  fade  evidence  of  guilt, 
which  may  be  explained  by  showing  that  defendant,  desiring 
more  comfortable  quarters,  entered  the  house  to  inquire 
about  rooms  which  were  advertised  by  a  sign  on  the  house 
which  read,  "  Kooms  to  let." '  Or  defendant  may  show  that 
he  entered  the  house  by  accident,*  or  from  motives  of  phi- 
lanthropy.^ A  wife  may  show  that  she  was  decoyed  into 
the  house  and  entrapped  there  by  detectives  employed  by 
her  husband  for  the  purpose  of  making  a  case  against  her.' 

An  opportunity  is  not  shown  unless  it  appears  that  the 
parties  were  together  a  sufficient  length  of  time  to  conmiit 
adultery ."^  The  defendant  is  entitled  to  explain  the  suspicious 
circumstance  by  any  competent  evidence  showing  proper 
motives,  or  which  negatives  the  opportunity  already  estab- 
lished by  the  evidence  for  the  plaintiff. 

§  149.  Locking  doors. —  In  every  case  where  the  adultery 
may  be  inferred  from  an  adulterous  desire  on  the  part  of 
both,  and  the  opportunity  shown  was  their  occupancy  of  a 
room  that  might  be  invaded  by  others,  the  fact  that  the 
doors  were  or  were  not  unlocked  is  often  commented  upon 
by  the  courts.  It  is  quite  improbable  that  parties  would 
commit  this  offense  in  a  lawyer's  office,*  or  in  a  drawing- 

1  Locke  V.  Locke  (Ky.),  18  S.W.  238.       «Cane  «.  Cane,  39  N.  J.  Eq.  148. 

2  Abel  r.  Abel  (la,),  56  N.  W.  442.       '  Weems  r,  S.  (Ga.),  11  &  E.  501; 
» Latham  t7.  Latham,  30  Gratt    S.  v.  Henderson  (la.),  50  N.  V^.  758; 

(Va.)  307.  Beadleston  v,  Beadleston,  2  N.  Y. 

^  Edwards  v,  Edwards,  6  Scotch  Supp.  800;  Hamerton  v,  Hamerton^ 

Cas.  125.  2  Hagg.  Ec  8-16. 

6  Ciocci  V.  Ciocci,  26  Eng.  Law  &  «  Blake  u  Blake,  70  III  6ia 
Eq.  604, 1  Spinks,  121. 
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room;  1  or  in  a  room  of  a  hotel  while  a  servant  was  waiting 
outside;^  or  in  a  bed-room  in  a  private  residence;'  or  in  a 
wash-house  near  servants,*  without  taking  the  ordinary  pre- 
-caution  to  lock  the  doors.  In  the  above  cases  the  facts  were 
held  compatible  with  innocence.  On  the  contrary,  if  the 
parties,  in  Uke  circumstances,  were  alone  and  protected  by 
bolted  doors,  their  guilt  will  be  inferred.* 

§  150.  Wife  visiting  lodgings  of  paramour. —  The  mere 
fact  that  a  married  woman  visits  the  lodgings  of  the  para- 
mour will  not  justify  the  conclusion  that  adultery  was  com- 
mitted. While  such  conduct  on  the  part  of  af  woman  is 
more  suspicious  than  if  the  situation  was  reversed,'  yet  it  is 
not  sufficient,  for  it  does  not  establish  the  adultery  by  neces- 
sary conclusion.''  But  the  evidence  is  clearly  sufficient  when 
the  wife  goes  to  the  house  and  gains  admittance  to  the 
paramour's  room  by  representing  herself  as  his  wife,  conceal- 
ing her  visits  from  her  husband  and  remaining  all  night,  and 
was  seen  dressing  in  his  presence.^ 

§  151.  Receiring  visits  in  absence  of  hnsband. —  That  a 
married  woman  frequently  receives  the  paramour  in  her 
house  while  the  husband  is  away  is  sufficient  proof  of  op- 
portunity,''  and  this,  in  connection  with  the  proof  of  adul- 

1  Grant  v.  Grant,  2  Curt.  Ec  16-55;  Id.  (1779).  See,  also.  Cane  v.  Cane, 
Breckmans  v.  Breckmans,  16  N.  J.  39  N.  J.  Eq.  148;  Best  v.  Best,  1  AdL 
Eq.  122;  Hamerton  v.  Hamerton,    Ec.  411, 

2  Hagg.  Ec.  8-16.  « Graham  r.  Graham,  50  N.  J.  Eq. 

2  Beadleston  v.  Beadleston,  2  N.  701,  25  A.  858.  The  evidence  is 
Y.  Supp.  809.  sufficient  where  it  is  shown  that 

'  Richard  v.  Richard,  9  Or.  168.  the  wife  engaged  rooms  for  her- 

*  Alexander  v.  Alexander,  2  Swab,  self  and  her  paramour,  represent- 

&  T.  95-102.  ing  herself  to  be  his  wife,  and  re- 

^  Daily  t\  Daily,  64111.  829;  Smith  mained  with   him   in   the    room 

V.  Smith,  13  N.  Y.  Supp.  817;  Wil-  nearly  every  day,  and  was  seen  in 

son  V.  Wilson,  154  Mass.  194,  28  the  room  with  him  while  she  was 

N.  R  167;  Jayne  v,  Jayne,  5  Misc.  imdressed.    Smith  v.  Smith,  13  N. 

307,  25  N.  Y.  Supp.  810.  Y.  Supp.  817. 

6  Astley  V,  Astley,  1  Hagg.  Ec  714.  »  Daily  v.  Daily,  64  Bl.  329;  White- 

'  Williams  v.  Williams,  1  Hagg.  nack  u  Whitenack,  36  N.  J.  Eq. 

Con.  299,  referring  to  Eliot  r.  Eliot,  476;  Kenrick  v.  Kenrick,  4  Hagg. 

Id.  (1775),  and  Ricketts  v.  Taylor,  Ec  137;    Patterson  v.  Patterson 
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terous  desire  of  both  parties,  is  sufficient  to  establish  their 
guilt.  Such  opportunity  is  alone  insufficient,  for  it  is  not 
altogether  inconsistent  with  innocence.  The  meeting  may 
be  explained  by  showing  that  the  parties  met  for  innocent 
purposes,  as  to  prescribe  for  a  patient,*  or  to  consult  a'  den- 
tist,^ or  that  the  paramour  called  on  business  of  any  kind 
with  the  wife  or  some  member  of  the  household  other  than 
tlie  husband.  The  excuse  that  a  man  called  to  collect 
weekly  insurance  and  pay  for  household  goods  was  not  con- 
sidered satisfactory  when  the  suspected  parties  had  been 
guilty  of  indecent  familiarities  and  had  been  seen  on  a  bed 
together  in  an  unbecoming  attitude.'  It  is  also  improbable 
that  a  man  who  was  found  in  a  dark  room  with  the  wife 
came  there  for  the  puq)ose  o^  fixing  a  stove,  when  there  had 
been  no  previous  agreement  to  that  effect,  and  the  excuse  is 
inconsistent  with  other  circumstances.* 

§  162.  Living  in  same  house. —  Proof  that  the  parties  are 
living  in  the  same  house  or  family  is  not  alone  sufficient.* 
But  the  presumption  is  otherwise  where  there  is  a  pretended 
marriage,  improper  intimacy  or  lascivious  conduct.*  If  in- 
tercourse may  be  inferred  from  the  evidence,  it  is  presumed 
to  continue  so  long  as  the  parties  are  living  together.* 

(N.  J.  Eq.),  30  A.  847;   Stickle  v.  Leyland  v.  Leyland  (N.  J.  Eq.),  1& 

Stickle,  48  N.  J.  Eq.  336,  22  A.  80.  A.  177. 

^Breckmans   v.    Breckmans,  16  » PoUock  v.  Pollock,  71  N.Y.  137; 

N.  J.  Eq.  122.  S.  r.  Crowley,  13  Ala.  172;  Inskeep 

'Mayo  V,  Mayo,  119  Mass.  290.  v.  Inskeep,  5  la.  204;  Freeman  v^ 

»  Dunn  V.  Dunn  (N.  J.  Eq.),  21  A.  Freeman,  31  Wis.  235;  Hart  v.  Hart, 

466.  2  Edw.  Ch.  207;  Mayo  v.  Mayo,  119 

^McGrail  v.  McGrail,48  N.  J.  Eq.  Mass.  290;  Welke  v,  Welke,  17  N. 
582,  22  A.  582.    The  plea  that  the  Y.  Supp.  298;  Chambers  v.  Cham- 
paramour  was  there  on  such  occa-  bei-s,  1  Hagg.  Con.  439. 
sion  for  the  purpose  of  protecting  ^  Morrison  v.  Morrison  (Ala.),  10 
the  wife  from  the  assaults  of  a  So.  648. 

jealous   husband    is    to  be  disre-  ^  Smith  r.  Smith,  4  Paige,  432; 

garded  where  the  pretended  hero  Armstrong  v.  Armstrong,  32  Miss., 

flees  precipitously  without  waiting  279;  Beeby  t\  Beeby,  1  Hagg.  Ec 

to  find  out  who  has  entered  the  789;  Turton  v,  Turton,  3  Hagg.  Ec^ 

house,  and  all  the  circumstances  338. 
are  inconsistent  with  innocence. 
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§  153.  Occupying  room  with  one  bed. — Where  it  is  shown 
that  the  suspected  parties  have  occupied  for  more  than  a 
day  a  room  with  but  one  bed,  their  guilt  is  established  by 
fair  inference  and  necessary  conclusion.*  And  the  same 
inference  may  be  made  where  the  parties  occupy  the  same 
bei-th  in  a  sleeping-car  during  one  night.^ 

§  154.  Occupf  ing  same  bed. — When  the  parties  are  found 
in  the  same  bed  and  there  is  no  mistake  as  to  their  identity, 
the  inference  of  adultery  is  almost  conclusive.'  "  It  is  pos- 
sible," said  Lord  Stowell,  "  that  persons  may  be  in  the  same 
bed  together  without  criminal  intercourse.  Courts  of  jus- 
tice, however,  cannot  proceed  on  such  ground.  Finding 
persons  in  such  a  situation  as  presumes  guilt  generally,  they 
must  presume  it  in  all  cases  attended  with  those  circum- 
stances." * 

Adultery  will  not  ordinarily  be  presumed  to  have  been 
committed  by  the  husband  in  the  same  bed  with  his  wife 
and  child,'  or  in  the  same  room  with  them.*  If  the  defend- 
ant sends  her  children  away  from  home  to  board,  it  is  a  sus- 
picious circumstance  where  the particeps  crimmis  is  boarding 
with  the  wife  and  is  found  in  her  rooms  under  circumstances 
not  satisfactorily  explained.' 

1  Van  Epps  v.  Van  Epps,  6  Barb.        <  Cadogan  v.  Cadogan,  2  Hagg. 

320;  Richardson  v.  S.,  34  Tex.  142;  Con.  6. 

Floval  V.  Floval,  89  lU.  Ap.  644;        » Smith  v.  Smith,  Wright^  644; 

Names  v.  Names,  67  la.  383;  Brom-  Scott  v.  Scott,  Wright,  469. 
wen  V,  BromweU,  3  Curt  E&  618;       «Rickard  v.  Rickard,  9  Or.  168. 
Schreiber  u  Schreiber,  3  Misc.  Rep.        '  Schreiber  v,  Schreiber,  23  N.  Y. 

411.  Supp.  299, 3  MisceL  Rep.  411.  Where 

^Rawson  v,  Rawson,  37  IIL  Ap.  the  evidence  relied  on  showe-d  that 

491.  there  were  two  beds  in  the  room 

3  Com.  V.  Mosier,  135  Pa.  221, 19  and  but  one  of  them  was  used,  and 

A.  943;  Auld  v,  Auld,  16  N.  Y.  Supp.  that  the  woman  was  stiU  in  bed  at 

803;  Bray  v.  Bray,  6  N.  J.  Eq.  628;  an  early  hour  and  the  man  about 

Leyland  r.  Leyland,  —  N.  J.  Eq.  — ^  the  premises,  the  adultery  wiU  not 

16  A.  177;  Dunn  v,  Dunn,  —  N.  J.  Eq.  be  presumed,  as  there  is  no  proof 

— ,  21  A.  466;  Van  Epps  v.  Van  that  the  man  occupied  the  same 

Epps,  6  Barb.  (N.  Y.)  320;   Rix  v.  room  during  the  night  S.v.WaUer, 

Rix,  3  Hagg.  Ec.  74;  Schreiber  v.  80  N.  C.  401. 
Schreiber,  23  N.  Y.  Supp.  299. 
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§  155.  When  adultery  is  presumed  from  bigamy. —  It  is 

not  sufficient  to  show  that  the  defendant  has  married  an- 
other and  is  therefore  guilty  of  bigamy.  The  intent  to  con- 
summate the  marriage  may  be  fairly  inferred,  but  the  law 
does  not  presume  on  mere  proof  of  a  marriage  that  the  par- 
ties cohabited.^  The  proof  must  go  further  and  show  an 
ostensible  living  together  as  man  and  wife,  and  then  the 
adultery  will  be  inferred.*  The  same  inference  should  be 
made  if  the  parties  claim  to  be  married,  and  are  reputed  to 
be  husband  and  wife.  Yet  we  have  one  opinion  to  the  con- 
trary. The  proof  was  that  the  woman  was  introduced  to 
witness  as  the  defendant's  wife,  and  was  reputed  to  be  his- 
wife  among  his  acquaintances,  and  that  she  had  charge  of 
defendant's  house,  and  acted  as  the  mistress  of  it.  The  court 
deoUned  to  infer  adultery  from  such  cohabitation,  but  it 
seems  clear  that  such  conduct  in  the  absence  of  the  wife  is 
inconsistent  with  innocence,  and  the  guilt  is  established  not 
only  by  fair  inference  but  by  necessary  conclusion.' 

Other  Facts  Incompatible  wrrn  Innocence. 

§  166.  Acting  as  linsband  and  wife. —  It  is  a  suspicious 
circumstance,  clearly  incompatible  with  innocence,  that  the 
parties  are  concealing  their  improper  relations  by  introduc- 
ing each  other  as  man  and  wife,  or  producing  that  impres- 
sion. The  fair  and  almost  necessary  inference  from  assuming 
a  cloak  so  broad  is  that  they  are  enjoying  rights  belonging 
to  the  marriage  relation  only.*  And  it  is  worthy  of  notice 
that,  where  parties  resort  to  this  deception,  adultery  has  been 

1  Wilfion  V.  Wilson,  Wright,  128;  Mar.  &  Div.,  §§  628,  646,  and  re- 
Reemie  v.  Reemie,  4  Mass.  586;  marks  in  Mar.,  Sep.  Sc  Div.,  §  1386. 
Home  V.  Home,  2  Swab.  &  T.  48.  See,  also,  comment  on  both  opinion 
See,  'also,  Cayf  ord's  Case,  7  Maine,  and  criticism  in  Pollock  v.  PoUock, 
57;  EUis  v.  Ellis,  11  Mass.  92.  71  N.  Y.  137,  see  page  146. 

2  Reemie  v.  Reemie,  4  Mass.  586;  *FlovaU  v.  Flovall,  39  HI.  App. 
Clapp  V.  Clapp,  97  Mass.  531 ;  Masten  643;  Graham  v,  Graham,  50  N.J. 
V.  Masten,  15  N.  H.  159.  Eq.  701,  25  A-  358;    WiUiams  v. 

'Hart  V.  Hart,  2  Edw.  Ch.  207.  Williams,  1  Hagg. Con. 299;  Smith 
See  criticism  of  this  case  in  Bishop,    v.  Smith,  13  N.  T.  Supp.  817. 
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inferred.*  No  such  inference  should  be  drawn,  however, 
when  the  parties  are  currently  reputed  to  be  married,  unless 
the  matter  is  brought  to  their  attention  and  confirmed  by 
them,  or  acquiesced  in  under  circumstances  such  as  amount 
to  a  virtual  confession  of  the  fact.* 

§  157,  Affection  for  particeps  criniinis. —  Where  an  oi>- 
portunity  for  adultery  is  shown  and  thus  a  foundation  for 
circumstantial  evidence  is  laid,  the  disaffection  of  the  parties 
may  be  shown.  Loss  of  conjugal  affection  is  a  common  re- 
sult of  infidelity.  It  is  improbable  that  a  husband  will  con- 
tinue an  adulterous  intercourse  without  withdrawing  his 
affections  from  his  wife ;  and  it  is  almost  certain  that  a  wife 
will  transfer  her  affections  from  her  husband  to  her  para- 
mour. So  where  there  is  proof  that  the  parties  continue  to 
retain  their  affection  for  each  other,  the  fact  of  adultery 
becomes  improbable.  Competent  evidence  of  the  conduct 
of  the  parties  is  admissible  to  show  the  state  of  their  affec- 
tions.' Evidence  of  a  wife's  withdrawal  of  affection  from 
her  husband  and  family,*  or  the  alienation  of  the  husband's 
feelings,*  is  admissible  against  the  accused.  And  the  fact 
that  one  of  the  parties  deserts  the  other  is  admissible  for 
like  reasons.*  When  the  evidence  of  guilt  is  almost  conclu- 
sive, the  additional  fact  of  the  bestowal  of  affection  on  a 
paramour,  the  hatred  of  the  husband  and  disregard  of  his 

iThis  inference  was  not  drawn  Arkley,  3  Phillim.  500;  Forster  v, 

in  Hart  v.  Hart,  2  Edw.  Ch.  207,  Forster,  1  Hagg.  Con.  144.    Lord 

but  should  have  been.    The  "  un-  StoweU  said  of  such  evidence,  **  it 

favorable  comment '*  on  this  case  adds  greatly  to  the  probability  that 

by  Bishop  in  his  last  work,  2  Bish.,  such  a  charge  is  weU^ounded,  if  it 

Mar.,  Sep.  &  Div.,  §  1386,  ip  well  appears  that  his  affections  were 

founded.    It  is  apparent  that  the  visibly  estranged  from  his  wife, 

court  erred  in  failing  to  draw  the  and  therefore  more  likely  to  be 

inference  of  adultery.  diverted  to  other  less  worthy  ob- 

2  Pollock  r.  Pollock,  71  N.  Y.  137;  jects." 

Trust  V,  Trust,  11  How.  Pr.  523.  ♦  Caton  v.  Caton,  13  Jur.  431. 

'Beach  v.  Beach,  11  Paige,  161;  ^Saunders  v.  Saunders,  10  Jur. 

Bray  v.  Bray,  6  N.  J.  Eq.  506;  Croft  143. 

V,  Croft,  3  Hagg.  Ec.  310;  Eldred  r.  "  Kenrick  v,  Kenrick,  4  Hagg,  Ea 

Eldred,  2  Curt  Ec.  376;  Arkley  v.  IK 
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advice  and  wishes,  and  vicious  comparisons  of  him  with  her 
paramour,  lead  to  the  necessary  conclusion  of  improper  in- 
timacy.* It  is  held  that  evidence  of  the  husband's  cruelty  is 
admissible  "  for  the  purpose  of  showing,  1st.  That  the  aifec- 
tions  of  defendant  were  alienated  from  the  wife.  2d.  A 
course  of  abuse  from  the  time  of  his  connection  with  other 
women  ...  to  the  separation.  3d.  That  such  cruelty 
.  .  .  was  a  part  of  a  plan  contrived  to  drive  the  wife  from 
the  house."  ^  But  a  confession  that  accuse<l  never  loved  her 
husband  and  that  she  could  keep  up  the  deception  no  longer 
is  not  alone  suflScient  evidence  of  her  guilt.' 

§  168.  Concealment  of  intimacy. —  Adultery  is  a  secret 
crime.  There  is  no  better  evidence  of  it  than  that  the  par- 
ties are  secretly  acting  in  unison  to  bring  about  an  oppor- 
tunity for  sexual  intercourse ;  as  by  concealing  their  corre- 
spondence,* and  destroj'ing  the  letters  and  telegrams  which 
passed  between  them.*  The  concealment  by  the  wife  of 
meetings  with  the  paramour;^  or  of  trips  and  excursions  to 
remote  places; '  or  of  the  fact  that  she  is  receiving  dramatic 
instruction  from  an  actor  at  his  lodgings;^  or  that  she  has 
made  new  acquaintances  and  receives  visits  from  them,*  is 
an  evidence  of  guilty  affection,  and  entitled  to  great  weight 
in  connection  with  other  circumstances.  Any  attempts  at 
concealment  are  strong  evidences  of  guilt,  for  such  circum- 
stances are  inconsistent  with  innocence."    But  if  the  famil- 

1  Hurtzig  V,  Hurtzig,  44  N.  J.  Eq.  «  Blake  v.  Blake,  70  DL  618;  Pat- 

829, 15  A.  537.  terson  v.  Patterson  (N.  J.  Eq.),  20 

2Mulock  V.  Mulock,  1  Edw.  Ck  A.  347;  Smith  v.  Smith,  13  N.  Y. 

14.                     •  Supp.817. 

•  Pf eiffer  v.  Pf eiffer,  9  N.  Y.  Supp.  ^  Graham  v.  Graham,  50  N.  J.  Eq. 

28.  701,  25  A.  35a 

«  Rice  V.  Rice,  47  N.  J.  Eq.  559,  » Carter  v.  Carter,  152  III  434^  28 

23  A,  946;  Stickle  v.  Stickle,  48  N.  N.  R  948. 

J.  Eq.  336,  23  A«60;  Marsh  v.  Marsh,  » Reading  v.  Reading  (N.  J.  Eq.), 

28  N.  J.  Eq.  196;  Loveden  v.  Love-  8  A.  809;  Elwes  r.  Elwes,  1  Hag. 

den,  2  Hag.  Con.,  p.  20;  Horse  v.  Con.  269. 

Morse,  2  Hag.  Ec.  608;  Bramwell  v.  w  Wheeler  v.  Wheeler,  18  Or.  271, 

BramweU,  3  Hag.  Ec.  6ia  24  P.  900. 

»Auld  t?.  Auld,  16  N.  Y.  Supp. 

aoa 
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iarities  are  before  others,  and  there  was  no  eflfort  at  conceal- 
ment, no  adulterous  desire  will  be  inferred.^ 

§  159.  Gifts  of  paramour. —  It  is  a  suspicious  circum- 
stance that  the  wife  receives  presents  of  dresses,  ornaments, 
money  or  furniture  *  from  the  paramour ;  and  thiS  fact  may 
be  shown  as  evidence  of  their  relations  to  each  other,  of  the 
affection  and  perhaps  of  the  sense  of  obligation  on  the  part 
of  the  paramour.  Such  gifts  must  be'  explained  by  the  de- 
fendant, or  this  inference  will  be  drawn  from  her  receiving 
and  retaining  them.'  Proof  that  the  defendant  paid  the 
midwife  for  her  services  at  the  birth  of  a  child  supposed  to 
be  his  is  admissible.*  It  may  be  shown  that  the  paramour  is 
contributing  money  to  assist  her  in  making  her  defense  in 
the  suit  against  her  for  divorce  on  the  ground  of  adultery,* 
or  that  she  requests  to  be  allowed  to  pay  the  costs  of  the 
prosecution  against  her  alleged  paramour.^ 

§  160.  Conduct  after  discovery. —  The  conduct  of  the 
suspected  parties  after  they  have  been  discovered  in  posi- 
tions inconsistent  with  common  propriety  is  to  be  consid- 
ered as  part  of  the  circumstantial  evidence.  Disarranged  ^ 
or  soiled  dress,^  and  the  haste  and  confusion  of  the  parties 
after  the  discovery,  are  all  circumstances  incompatible  with 
innocence.  An  attempt  to  conceal  the  surprise  and  events 
which  follow  is  not  always  an  evidence  of  guilt,  for  the 
parties  may  desire  to  avoid  scandal  and  unjust  accusation. 
But  the  court  may  consider  the  attempt  at  concealment  as 
part  of  the  circumstances.  It  was  considered  a  suspicious 
circumstance  that  a  man  should  account  for  a  severe  beat- 

1  Rickard  t?.  Rickard,  9  Or.  168.  *  Wimams  v.  S.,  63  Ala.  24. 

3  Cocksedge  v.  Cocksedge,  1  Bob.  ^  Patterson  i;l  Patterson  (N.  J. 

Eg.  90;  Daily  v.  Daily,  64  lU.  829;  Eq.),  20  A.  347. 

Richardson  v.  Richardson,  4  Port  ^  Toole  v.  Toole,  112  N.  C.  152,  16 

(Ala.)  467.  S.  R  912. 

'For  admissibUity  of  evidence  7 Barnes  v.  Karnes,  67  la.  888. 

showing  wife's  expenditures  after  >S.  v.  Marvin,  85  N.  H.  22-29; 

the  separation  from  her  husband,  Matchin  v.  Matchin,6  Pa.  832;  Ley* 

see  Carter  v.  Carter,  152  HL  484^  28  land  v.  Leyland  (N.  J.  Eq.),  16  A. 

N.  R  948.  177. 
14 
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ing  received  from  plaintifif  when  found  with  plaintiffs  wife^ 
by  saying  that  he  had  slipped  and  fallen  on  his  f aoe.^  Where 
the  parties  are  discovered  in  a  compromising  situation,  any 
conduct  or  conversation  of  the  suspected  parties  is  admis- 
sible whicS  tends  to  explain  the  situation.' 

§  161.  Tenereal  disease. —  In  most  but  not  in  all  cases^ 
venereal  disease  results  from  sexual  intercourse.  Where  it 
appears  long  after  the  marriage,  the  presence  of  this  disease 
was,  by  the  early  authorities,  deemed  prima  fade  proof  of 
adultery.'  But  it  is  now  well  established  that  the  existence 
of  venereal  disease  is  not  incompatible  with  innocence.  If 
the  disease  appears  soon  after  the  marriage,  adultery  cannot 
be  inferred,  because  it  may  have  resulted  from  ante-nuptial 
misconduct ;  *  or  it  may  be  due  to  secondary  syphilis,*  which 
may  break  out  again  after  marriage,  through  Hi-health  or 
other  innocent  causes,  and  without  adulterous  intercourse.* 
Kor  is  the  husband's  disease  inconsistent  with  his  innocence, 
as  he  may  have  contracted  it  from  the  wife  or  have  been  in- 
oculated by  some  accidental  means.*^  Stains  on  the  hus- 
band's linen  are  not  alone  sufficient  evidence  of  his  adultery^ 
as  the  discharge  may  have  emanated  from  other  sources, 
0uch  as  boils,  piles,  or  tumors,  the  discharges  of  which  very 
closely  resemble  those  of  venereal  disease.*  Or  the  discharge 
may  have  been  produced  by  gonorrhcsa  i/nipura  of  the  wif e^ 
which  is  sometimes  caused  by  inflammation  of  the  urethra 
or  vagina,  or  by  leucorrhcea.'    Balanitis,  or  inflammation 

1  McGrail  v.  McGrail,  48  N.  J.  Eq.  «  Ferguson  t?.  Ferguson,  3  Sandf . 

632,  23  A.  582.  (N.  Y.)  307. 

2Cook  V.  Cook  (N.  J,  Eq.),  27  A-  7 Mount  v.  Mount,  15  N.  J.  Eq. 

818.  162. 

>  Johnson  v.  Johnson,  14  WencL  ^  Evidence  that  a  shirt  found  in 

637;  North  v.  North,  5  Mass.  320;  the  hufiband's  room  was  stained 

Clark  V,  Clark,  7  Rob.  (N.  Y.)  276;  with  a  discharge  of  venereal  dis- 

Popkin  V,  Popkin,  in  note  to  Da-  ease  is  insufficient  where  there  is 

rant  v.  Durante  1  Hag.  Ec  765;  2  no  proof  that  the  shirt  was  worn 

Oreenl.  Ev.  44.  by  the  husband.    James  v.  James, 

^  Popkin  V.  Popkin,  ante.  29  Neb.  533,  46  N.  W.  777. 

^Morphett  V.  Morphett»lP.  &M.  *  Ferguson  v.  Ferguson,  1  Barh» 

702.  Chan.  604. 
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of  the  foreskin,  may  be  caused  by  intercourse  with  the  wife 
at  the  time  when  she  was  suffering  from  uterine  weakness, 
or  it  may  be  caused  by  an  acrid  condition  of  the  urine.  The 
possession  by  accused  of  suspicious  miistures,  supposed  by 
physicians  and  druggists  to  have  been  used  for  some  vene- 
real disease,  is  not  sufficient  to  establish  his  guilt,  in  absence 
of  other  testimony.^  Nor  can  it  fairly  be  inferred  that  the 
husband  has  committed  adultery  because  the  wife  has  a  vene- 
real  disease  and  denies  all  guilt  on  her  part,  and  there  is  evi- 
dence of  her  good  character.  If  her  complaint  is  gonorrhoea 
it  may  occur  from  causes  consistent  with  the  innocence  of 
both  parties.2  Even  if  the  disease  is  syphilis  it  has  been  de- 
cided that  no  adultery  of  the  husband  should  be  inferred 
from  the  presence  of  the  disease  in  the  wife,  because  she  may 
have  contracted  such  disease  in  three  ways :  from  her  own 
adultery,  from  the  husband,  or  from  accidental  conmiuni- 
cation.' 

The  fact  that  a  defendant  has  a  venereal  disease,  or  keeps^ 
medicine  to  cure  it,  or  has  discharges  on  his  linen  indicating 
the  disease,  or  has  communicated  the  malady  to  the  wife,  is 
not,  considered  separately,  sufficient  evidence  of  adultery. 
But  when  all  these  facts  are  considered  together  they  be- 
come the  most  convincing  of  circumstantial  evidence.    Es- 

^  Mack  V,  Handy,  89  La.  An.  491,  would  be  some  eTidence  of  the  phy- 

2  So.  181.  sician's  opinion  of  the  nature  of 

^Holthoefer    v,    Holthoefer,   47  the  malady.    Ordinarily  noinfer- 

Mich.  260;  Stone  v.  Stone,  3  Notes  ence  should  be  drawn  from  the 

Cas.  278;  Cook  v.  Cook,  82  N.  J.  Eq.  fact  that  the  physician  declines  to 

475;  N.  V,  N.,  3  Swab.  &  T.  234.  answer  such  questions,  as  at  beat 

s  Homberger  v.   Homberger,  40  it  is  but  negative  testimony  which 

How.  Pr.  346;  Collett  v.  CoUett,  3  might  be  inflicted  by  an  unscrupu- 

Curt.  Ec.  726,  overruling  Id.  1  Curt  lous  person  upon  an  innocent  party. 

Ec.  678.   The  defendant's  physician  But  in  some  instances  the  denial 

may  properly  refuse  to  answer  any  may  be  considered  with  other  tes- 

questions  concerning  the  existence  timony,  and  may   be  significant 

of  venereal  disease,  on  the  ground  where  there  is  evidence  tending  to 

of  professional  privilege.    He  may  prove  the  fact,  for  it  is  evident 

decline  to  answer  any  questions  that  the   privilege  would  not  be 

about  the  treatment  prescribed  for  claimed  if  defendant  was  innocent, 

defendant,   since    the   treatment  Young  v.  Young  (Ky.),  15  S,  W.  780, 
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pecially  is  this  kind  of  testimony  convincing  when  it  is 
shown  that  defendant  is  dissolute  and  has  associated  with 
lewd  women,  and  has  previously  suffered  from  venereal  dis- 
ease or  has  communicated  it  to  the  wife,  with  the  additional 
fact  that  ho  attempts  to  conceal  his  condition  and  avoids  or 
d*ef  uses  examination. 

The  suffering  of  mind  and  body  inflicted  by  a  dissolute 
and  adulterous  husband  upon  both  the  wife  and  her  children 
for  at  least  two  generations,  and  the  utter  inability  to  cure 
this  disease  and  to  restore  organs  of  the  body  destroyed  by 
it,  would  seem  a  conclusive  argument  in  favor  of  dissolving 
the  marriage  under  such  circumstances. 

§  162.  Birth  withoat  access  of  husband.— Adultery  may 
be  established  by  showing  that  the  husband  was  abroad 
without  his  wife,  and  that  six  months  after  his  return  she 
rhas  given  birth  to  a  child.^  In  any  case  where  a  child  is 
bom  under  such  circumstances  that  the  husband  could  not 
be  the  father  of  the  child,  adultery  will  be  inferred.*  The 
admission  of  the  mother  that  her  husband  is  not  the  father 
vof  the  child  is  not  conclusive,  but  may  be  considered  with 
the  proof  that  the  defendant  lived  in  another  place  eighteen 
months  before  the  birth  of  the  child ;  that  the  husband  had 
not  seen  her  during  that  time,  and  that  she  had  intercourse 
with  other  men  in  his  absence.  The  ancient  rule  that  the 
husband  must  be  presumed  to  be  the  father,  if  he  was  within 
4;he  four  seas  during  any  part  of  the  period  of  gestation,  is 
now  discarded.  The  modern  rule  permits  proof  of  non- 
access  of  the  husband  during  the  period  of  conception.' 

1  Heathcote's  Divorce  Bill,  1  Mac-  garet's  W.,  1  Salk.  123;  PendreU  v. 

queen's  Ap.  Cas.  277.  PendreU,  2  Stra.  926,  and  Sidney  v. 

aCaton  V,  Caton,  13   Jur.  431;  Sidney,  3  P.  Wma  275. 

Richardson  v,  Richardson,  1  Hag.  ^  Cross  v.  Cross,  8  Paige,  139.  Bee, 

'Ec.  6;  Com.  v.  Shepherd,  6  Binn.  also.  Van  Aemam  v.  Van  Aemam, 

:283,  citing  St  George  v.  St  Mar-  1  Barb.  Ch.  37Qw 
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§  163.  In  general 
164  Familiarities    of    the    sus- 
I)ected  parties. 

165.  Familiarities  with  other  x>er- 

sons. 

166.  Familiarities  with  relativea 

167.  Familiarities    with    physi- 

cians, pastors^  etc. 

168.  Familiarities  prior  and  sub- 

sequent. 

169.  When  too  remote. 


§  170.  Adulterous  intent  not  pre* 
sumed  during  sickness. 

171.  Acts  of  adultery  not  alleged.. 

172.  Character  of  accused. 

9 

173.  Ante-nuptial  unchastity. 

174.  Character  of  jpariicep^cn'm- 

inis. 

175.  Letters  of  the  accused  par- 

ties. 

176.  Intercepted  letters. 


§  163.  In  general. —  Having  shown  the  opportunity,  the^ 
next  object  of  proof  is  the  adulterous  desire  manifested  by 
the  accused  husband  or  wife.  In  its  logical  order  it  should 
be  shown  before  the  adulterous  desire  of  the  paramour,  be- 
cause that  is  immaterial  and  irrelevant  unless  in  some  way 
connected  with  defendant's  actions,  knowledge  or  consent. 
Ordinarily  the  circumstances  are  so  interwoven  that  the 
evidence  cannot  be  separated^  and  even  in  this  treatise  it 
is  found  impractical  to  make  separate  comment  upon  the 
mutual  conduct  of  the  suspected  parties.  The  intent  or 
adulterous  desire  must  ordinarily  be  established  by  circum- 
stantial evidence  such  as  would  prove  a  criminal  intent  in  a 
prosecution  for  crime.  The  fact  that  adultery  is  both  a  statu- 
tory crime  and  a  cause  for  divorce  leads  to  the  correct  infer- 
ence that  the  same  rules  of  evidence  should  be  applied  so  far 
as  the  admission  or  exclusion  of  testimony  is  concerned. 

§  164.  Familiarities  of  the  suspected  parties.—  The  con- 
duct of  the  suspected  parties  before  and  after  the  act  charged 
is  very  material  to  show  their  mutual  relations.  The  court 
must  be  convinced  that  there  was  an  adulterous  desire  on  the 
part  of  both.  Sometimes  the  conduct  of  the  parties  is  such  as 
to  convince  the  court  that  the  intimacies  shown  are  capable- 
of  innocent  interpretation;  *  or  it  may  happen  that  the  famil- 

1  Brecktnans  t\  Breckmans,  16  N.  J.  Eq.  122. 
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iarities  permitted  by  the  wife  extend  so  far  as  to  evince  a 
disregard  of  all  duties  and  even  decency,  and  to  convince  the 
court  that  there  has  been  a  complete  surrender  of  her  virtue.* 
Although  the  familiarities  are  not,  standing  alone,  suflScient 
evidence  from  which  adultery  may  be  inferred,  yet  they  are 
admissible  as  part  of  the  requisite  proof  and  are  almost  in- 
dispensable to  show  the  acquaintance  and  friendly  intimacy 
of  the  parties.* 

Proof  that  the  parties  were  alone  under  such  circum- 
stances as  to  make  adultery  possible  is  not  sufficient  to  es- 
tablish the  offense.  After  such  evidence  is  introduced  it 
must  ordinarily  be  followed  by  some  proof  of  an  adulterous 
disposition  on  the  part  of  both  accused  and  particepa  crim- 
ifhia.  This  may  be  shown  by  evidence  of  the  depraved 
character  of  the  parties,  as,  that  defendant  is  lewd  and  the 
paramour  of  a  prostitute.  Then  evidence  of  familiarities,  or 
even  of  intimacy,  is  not  required.  But  in  all  other  cases 
adultery  will  not  be  inferred  where  the  conduct  of  the  ac- 
cused parties  does  not  disclose  improper  familiarities.*  "  For," 
said  one  court,  ''  it  is  contrary  to  the  usual  experience  of 
mankind,  not  only  as  gathered  in  one's  own  observation,  but 
as  disclosed  by  the  reports  of  such  cases,  that  if  such  rela- 
tions existed  between  these  two  persons  as  are  charged, 
they  should  not  at  some  time  during  the  period  have  incau- 
tiously or  recklessly  betrayed  the  fact."  *  The  effect  of  such 
evidence  is  well  stated  by  Chief  Justice  Shaw.  "  Suppose," 
said  he,  "  a  married  woman  had  been  shown,  by  undoubted 
proof,  to  have  been  in  an  equivocal  position  with  a  man  not 
her  husband,  leading  to  a  suspicion  of  the  fact.    If  it  were 

1  Hurtzig  V.  Hurtzig,  44  N.  J.  Eq.  »  Conger  v.  Conger,  83  N.  Y.  608; 

339, 15  A  537.  Burk  v.  Burk,  44  Kan.  807,  24  P. 

»P.  V.  Girdler,  65  Mick  68,  81  N.  466;  Williams  v.  Williams,  1  Hag. 

W.  624;  P.  V.  Montague,  71  Mich.  Con.  299;  Harris  v.  Harris,  2  Hag. 

447,  39  N.  W.  585;  Adams  v,  Adams,  Ec  876;  Grant  v.  Grant,  2  Curt  Ec 

17  N.  J.  Eq.  324;  Steffins  v.  Steffins,  la 

11  N.  Y.  Supp.  424:  Clare  v.  Clare,  *PoUock  v.  Pollock,  71  N.  Y.  137. 
19  N.  J.  Eq.  37;  Morrison  v.  Morri- 
son, 95  Ala.  309, 10  So.  648. 
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proved  that  she  had  previously  shown  an  unwarrantable 
predilection  for  that  man;  if  they  had  been  detected  in 
clandestine  correspondence,  had  sought  stolen  interviews, 
made  passionate  declarations;  if  her  affection  for  her  hus- 
band had  been  alienated ;  if  it  were  shown  that  the  mind 
and  heart  were  already  depraved,  and  nothing  remained 
wanting  but  an  opportunity  to  consummate  the  guilty  pur- 
pose,—  then  proof  that  such  opportunity  had  occurred  would 
lead  to  the  satisfactory  conclusion  that  the  act  had  been 
committed.  But  when  these  circumstances  are  wanting, 
when  there  has  been  no  previous  unwarrantable  or  indecent 
intimacy  between  the  parties,  no  clandestine  correspondence 
and  stolen  and  secret  interviews,  the  fact  of  opportunity 
and  equivocal  appearances  would  hardly  raise  a  passing  cloud 
of  suspicion  over  the  fair  fame  of  such  a  woman."  *  The 
good  character  and  conduct  of  the  wife  may  often  acquit 
her  of  all  suspicion  of  guilt.  The  lack  of  evidence  of  any 
loose  conduct  is  thus  commented  upon  by  Cresswell,  J.: 
**  There  is  not  a  tittle  of  evidence  to  show  that,  during  the 
whole  period  of  their  cohabitation,  she  has  done  anything 
to  raise  the  slightest  suspicion  of  her  infidelity  in  the  miud 
of  her  husband,  or  that  up  to  the  time  of  the  alleged  adul- 
tery she  had  in  any  way  misconducted  herself.  The  court 
is  now  called  upon  to  believe  that  Mrs.  A.  at  once,  without 
any  preparation,  condescended  to  disgrace  herself  with  a 
groom  who  had  been  about  two  months  in  her  husband's 
service,  with  so  little  regard  for  delicacy,  with  so  little  re- 
gard as  to  whether  she  was  discovered  or  not,  that  she  was 
guilty  of  acts  of  adultery  with  him  in  the  face  of  day,  with- 
out taking  the  precaution  of  pulling  down  a  window  blind 
or  closing  a  wash-house  door."  * 

Where  the  suspected  parties  are  on  such  familiar  terms 
that  they  change  dress  or  undress  in  the  presence  of  each 

1  Dunham   v.  Dunham,  6  Law    man,  81  Wi&  285;  Inskeep  v,  Ins- 
Reporter,  189,  cited  in  Blake  v.    keep,  6  la.  204 
Blake,  70  BL  618 ;  Freeman  v.  Free-       '^  Alexander  v.  Alexander,  2  Swab. 

&  T.  95, 101. 


216  ADULTEBT.  [§  165. 

other,  there  is  a  strong  inference  of  guilt.  After  such  cir- 
cumstances, where  a  satisfactory  opportunity  is  shown,  adul- 
tery has  always  been  inferred.*  Such  gross  indecency  is 
incompatible  with  innocence,  and  would  be  most  diflBcult  for 
the  parties  to  explain  upon  any  theory  consistent  with  vir- 
tuous conduct  and  propriety.* 

§  165,  Familiarities  with  other  persons. —  In  reason  it 
would  seem  that  a  lustful  disposition  might  be  proven  by 
showing  that  defendant  had  been  guilty  of  familiarities  with 
other  parties  as  well  as  with  the  alleged  paramour,  as  .this 
would  show  a  depraved  character  and  a  lustful  disposition^ 
and  have  great  weight  in  connection  with  other  circumstan- 
tial evidence. 

But  in  some  recent  and  well-considered  cases  the  opposite 
view  was  taken.  Evidence  having  been  admitted  of  grossly 
improper  conduct  of  the  wife  with  a  person  not  named  in 
the  complaint,  the  defendant  moved  to  strike  it  out  for  that 
reason.  The  plaintiff  offered  the  testimony  to  show  the  in- 
clination of  the  defendant,  but  the  evidence  was  held  inad- 
missible for  that  purpose.*  "  It  could  not  be  logically  urged,, 
because  the  defendant  had  been  familiar  in  this  manner  with 

,  and  had  accepted  these  demonstrations  of  attaoh- 

ment  from  him,  that  she  was  guilty  of  adultery  with  either 
of  the  other  persons.  The  evidence  had  no  relation  or  con- 
nection with  the  charge  of  adultery  to  either  of  such  per- 
sons, and  the  referee  was  not  at  liberty  to  infer,  because  of 
this  conduct  with ^  that  she  had  committed  adul- 
tery with  either  one  of  the  other  individuals  mentioned  in 
the  complaint  and  in  the  evidence."  In  following  this  case 
it  was  held  that  evidence  of  a  lustful  disposition  is  not  ad- 
missible.*   It  was  reasoned  that,  as  other  acts  of  adultery 

^  Graham  v.  Graham  (N.  J.  Eq.),  the  fact  that  parties  are  on  famiUar 

29  A.  358;  Smith  v.  Smith,  13  N.  Y.  terms  and  had  been  seen  together 

Supp.  817;  Auld  v.  Auld,  16  N.  Y.  in  night  dress.    Warren  v.  Warren, 

Supp.  803;  Carter  v.  Carter,  152  HL  8  Misc.  R.  189,  29  N.  Y.  Supp.  813. 
434,  28  N.  E.  948 ;  Langstaff  v.  Lang-       <  Beadleston  v.  Beadleston,  2  N.  Y. 

€taff,  Wright  (Ohio),  14a  Supp.  809. 

'-*  Adultery  wiU  be  inferred  from       *  Stevens  v.  Stevens,  64  Hun,  490,. 
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not  charged  cannot  be  proved,  the  same  principle  would  ex- 
clude evidence  of  familiarities  leading  to  such  acts. 

But  this  conclusion  is  wrong.  The  fact  that  a  woman  is 
unchaste  may  raise  a  presumption  that  she  has  yielded  again. 
It  is  for  the  court  or  the  jury  to  consider  her  conduct  in  the 
past  in  forming  an  estimate  of  her  character.  This  will  en- 
able them  to  understand  her  conduct  under  the  circum- 
stances proven.  To  this  extent  the  character  of  the  defend- 
ant is  in  issue. 

§  166.  Familiarities  with  relatiyes.—  Adultery  is  not 
so  readUy  inferred  from  improper  familiarities  between  near 
relatives.  There  is  naturally  a  greater  degree  of  affection 
existing  between  those  near  of  kin,  and  the  adulterous  in- 
tent is  not  so  readily  presumed  under  these  circumstances. 
But  evidence  of  improper  familiarities  may  be  sufficient 
where  the  conduct  is  clearly  inconsistent  with  innocence. 
Adultery  is  not  inferred  from  attentions  bestowed  by  the 
wife  on  the  brother-in-law,*  or  the  social  intercourse  of  uncle 
and  niece.'  A  husband,  during  his  wife's  illness,  occupied  a 
bed  in  the  same  room  with  his  half-sister  and  his  children. 
There  was  evidence  of  familiarities  that  were  very  improper 
between  even  relatives,  but  there  was  no  attempt  at  conceal- 
ment. It  was  held  that  the  evidence  of  opportunity  and  the 
familiarities  were  not  sufficient  to  establish  adultery  when 
the  relation  of  the  parties  and  their  mode  of  life  were  con- 
sidered.' 

§  167.  Familiarities  with  physicians^  pastors.— The 
conduct  of  the  parties  must  be  viewed  in  the  light  of  the 

8  N.  Y.  Supp.  47,  following  McDer-  tions,  see  Carpenter  v.  Carpenter,  & 

mott  V.  State,  13  Ohio  St  834,  and  N.  Y.  Supp.  58a 

Washburn  v.  Washburn,  5  N.  H.  iPeavy  v.  Peavy,  76  la.  443,  41  K 

195,  and  criticising  Derby  V.  Derby,  W.  67;  Hampton  v,  Hampton,  87 

21  N.  J.  Eq.  36-60;  Forster  v.  Fors-  Va.  148,  12  8.  K  340. 

ter,  1  Hag.  Ec.  144;  Soilleux  v.  Soil-  *Herberger  r.  Herberger,  16  Or. 

leux,  1  Hag.  Eo.  37a    For  later  327,  14  P.  70;  Garrett  v,  Garrett, 

opinion  admitting  OTidence  of  de-  12  Ind.  407;  Kenrick  v.  Kenrick,  4 

fendant's   character  and  inclina-  Hagg.  Ec.  136. 

» Rickard  v.  Rickard,  9  Or.  168. 
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relation  which  they  sustain  to  each  other,  and  the  suspi- 
cious behavior  of  the  wife  may  be  explained  by  showing  that 
the  suspected  person  was  her  attorney,*  physician*  or  pas- 
tor.' If  a  clergyman  is  detected  embracing  a  woman  in  some 
secret  place,  this,  according  to  the  old  canonists,  does  not, 
ss  with  ordinary  people,  prove  adultery,  for  "  he  is  not  pre- 
sumed to  do  it  on  account  of  adultery,  but  rather  on  the 
score  of  giving  his  benediction  or  exhorting  her  to  penance."  * 
§168.  Familiarities  prior  and  subsequent. —  The  evi- 
dence is  not  confined  to  the  improper  famfliarities  which 
lead  up  to  and  are  connected  with  the  specific  act  charged. 
But  where  a  foundation  has  been  laid  by  evidence  tending 
to  prove  the  offense,  it  is  competent  to  give  in  evidence  the 
defendant's  improper  familiarities  both  beforehand  subse- 
quent to  the  alleged  adultery.*  While  the  fact  to  be  proved 
is  an  adulterous  disposition  at  the  time  of  the  alleged  offense, 
y^et  the  acts  which  evince  such  disposition  extend  over  a 
period  of  time  prior  and  subsequent  to  it.    Thus  the  letters 

1  Blake  v.  Blake,  70  lU.  6ia  (N.  C),  18  a  K  90;  &  t?.  Wheeler, 

2Breckmans   v.    Breckmans,  16  104  N.   C.   898,   10   a  R  491;    & 

N.  J.  Eq.l22;  Dunham  v.  Dunham,  v.  Guest,  100  N.  C.  410,  6   a  £. 

6   Law   Reporter,    189;    Mayo   v.  258,  and  cases  cited;   Lockyer  v. 

Mayo,  119  Mass.  290.  L^kyer,  1  Ed  SeL  Cas.  (N.  Y.)  107; 

>  King  V,  King,  4  Scotch  Se&  Ca&  Cole  v.  Manning,  2  Q.  R  D.  611. 

(2d  Ser.)  567;  Freeman  t;.  Freeman,  Such   eyidence   is  admissible  in 

31  Wis.  285.  bastardy  proceeding&    Thayer  v, 

^ Ayl.  Parer,  51.    "A  good  iUus-  Davis,  88  Vt  16a 
tration    of    the    principle,"   says       ^  Smith  v.  Smith,  13  N.  Y.  Supp. 

Bishop,  ''but  few  in  modem  times  817;  S.  i7.Way,  6'  Neb.  288,  foUow- 

will  concede  so  much  to  clerical  ing  Thayer  v.  Thayer,  101  Mas& 

virtue  as  this  application  of  it  im-  111,  referring  to  Com.  v,  Horton,  2 

plies."    Bishop,  Mar.,  Sep.  &  Div.,  Qray,  854;    Com.  v.  Merriam,  14 

§1892.  Pick.  518;    Com.  v.  Thrasher,  11 

«FlaveU  v.  Flavell,  20  N.  J.  Eq.  Gray,  450.  See,  also.  Fuller  v.  Ful- 
fil; a  V.  Wallace,  9  K.  R  515;  ler,  17  CaL  605;  Cole  u  a,  65  Tenn. 
Patterson  v.  Patterson  (N.  J.  Eq.),  289;  Morrison  v,  Morrison,  96  Ala. 
20  A.  847;  Brooks  v.  Brooks,  145  809, 10  Sa648,  citing  Lawson  v.  a, 
Mass.  574;  a  v.  Marvin,  85  N.  H.  20  Ala. 65;  Alsabrooks  v.  a,52  Ala. 
^2;  Com.  v.  Lahey,  80  Mass.  91,  24;  Smitherman  «  a,  40  Ala.  85S. 
2  Green.  Ev.,  sea. 47;  a  v.  Stubbe 
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and  gifts  of  the  pa/rticeps  criminis^  after  the  offense,  are 
often  the  best  proofs  of  the  guilty  affection.* 

§  169.  When  too  remote. —  The  evidence  of  familiarities 
must  be  confined  within  reasonable  limits.  The  defendant 
cannot  be  prepared  to  rebut  evidence  of  all  familiarities  of 
which  he  may  have  been  guilty.  But  the  authorities  are 
not  agreed  upon  a  limit.  In  the  trial  of  an  indictment  for  • 
adultery,  one  court  excluded  evidence  of  acts  occurring 
more  than  one  year  before  the  alleged  offense,  and  limited 
the  evidence  to  the  statutory  period  within  which  the  prose- 
cution could  be  commenced.^  In  other  courts  such  evidence 
is  admitted,  although  the  acts  occurred  before  the  statutory 
period.*  The  fact  to  be  shown  by  such  evidence  is  the  char- 
acter of  the  accused  as  well  as  his  adulterous  intent,  and  evi- 
dence to  prove  character  must  be  confined  to  a  reasonable 
time  before  the  act  charged.  The  doctrine  stated  by  Green- 
leaf  is  undoubtedly  correct.  "  When  the  fact  of  adultery  is 
alleged  to  have  been  committed  within  a  limited  period  of 
time,  it  is  not  necessary  that  the  evidence  be  confined  to  that 
period;  but  proof  of  acts  anterior  to  the  time  alleged  may 
be  adduced,  in  explanation  of  other  acts  of  the  like  nature 
within  that  period.  Thus,  when  the  statute  of  limitations 
was  pleaded,  the  plaintiff  was  permitted  to  begin  with  proof 
of  acts  of  adultery  committed  more  than  six  years  preceding, 
as  explanatory  of  acts  of  indecent  familiarity  within  the 
time  alleged."  *  In  actions  for  divorce  on  account  of  adul- 
tery, the  plaintiff  is  entitled  to  prove  the  whole  course  of 
familiarities ;  and  the  general  rule  is  that  the  conduct  of  the 
suspected  parties  may  be  shown,  unless  it  occurred  so  long 
before  or  after  the  act  charged  as  to  afford  no  reasonable  in- 
ference of  guilt.* 

1  Smith  V.  Smith,  18  N.  Y.  S.  817.    929-045;   Gardiner  tx.  Hadeira,   S 

2  P.  V.  Sharp,  53  Mich.  525;  P.  v.    Yeates,  4i^.    See,  also,  S.  v.  Kemp, 
Davis,  52  Mich.  569.  87  N.  O.  538;  a  v.  Pippin,  88  N.  C. 

s  State  V.  Guest,  100  N.  C.  410,  6  64a. 

a  K  258.  ^Stewart  v.  State,  64  Misa  626,  2 

*2  Green.  Ev.,  §  47,  citing  Nor-  So.  7a 
folk  V,  Germaine,  12  How.  St.  Tr. 
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§  170.  Adnlteroas  intent  not  presumed  daring  sick- 
ness,—  Although  the  parties  are  found  in  situations  ordi- 
narily considered  equivocal,  the  adulterous  intent  will  not 
be  presumed  if  one  of  the  parties  is  ill;  even  if  they  are 
found  on  the  same  bed,*  or  occupying  the  same  room.*  The 
wife  may  prove,  as  a  defense,  that,  at  the  time  of  the  oppor- 
tunity shown  by  the  plaintiflTs  testimony,  she  was  in  such 
iU  health  as  to  negative  any  presumption  of  an  adulterous 
disposition  on  her  part.* 

§  171.  Acts  of  adultery  not  alleged. —  In  proving  the 
relation  of  the  parties  and  their  undue  familiarities,  it  is  no 
objection  to  the  evidence  that  it  discloses  an  act  of  adultery 
not  alleged,  if  such  act  tends  to  establish  the  act  in  .issue. 
Proof  of  other  acts  of  adultery  prior  and  subsequent  to  the 
acts  alleged  may  be  adduced,  to  illustrate  and  characterize 
the  relation  of  the  parties.*  As  great  latitute  in  proof  is 
allowed  in  suits  for  divorce  as  in  criminal  causes.  The 
offense  is  the  same,  and  may  be  established  by  the  same  kind 
of  evidence.*  An  adulterous  disposition  is  generally  of  grad- 
ual development  and  does  not  suddenly  terminate.  The  sub- 
sequent conduct  of  the  parties,  and  even  a  subsequent  act  of 
adultery,  justifies  an  inference  that  adultery  occurred  on  a 
former  opportunity.  For  this  reason  evidence  of  adultery 
of  the  suspected  parties  is  admissible  although  it  occurred 
since  the  alleged  adultery  and  since  the  filing  of  the  bill.* 
Evidence  of  acts  of  adultery,  like  the  evidence  of  familiari- 
ties, must  be  confined  within  a  reasonable  period  of  time 
before  and  after  the  offense  alleged,  and  are  excluded  if  so 


1  Beadleston  v.  Beadleston,  2  N. 
Y.  Supp.  809;  Peavy  v,  Peavy,  76 
la.  443,  41  N.  W.  670. 

2  Adams  v.  Adams,  20  N.  H.  299; 
Van  Epps  v.  Van  Epps,  6  Barb.  320. 

^Breckmans  v.  BreckmaDs.  16 
N.  J.  Eq.  122;  Anon.,  3  Abb.  N.  C. 
161. 

«2  Green  Ev.,  §  47;  Thayer  v. 
Thayer,  101  Masa  111;  a  v.  Way, 


5  Neb.  288;  Stewart  v.  S.,  64  Miss. 
626,  2  Sa  78;  S.  v.  Bates,  10  Ck>nn. 
872;  Cole  v.  S.,  65  Tenn.  239;  S.  r. 
Bridgman,  49  Vt  202;  Carotti  v.  S., 
42  Mis&  334;  Boddy  v.  Boddy,  28 
L.  J.  Mat  Cas.  160. 

ft  But  see  Flovall  v.  Flovall,  39  111. 
644. 

8 Thayer  v.  Thayer,  101  Mass.  111. 
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remote  as  not  to  aflford  any  reasonable  inference  that  the 
alleged  offense  was  committed.^  But  the  decree  cannot  be 
based  upon  any  act  not  alleged,  unless  the  defendant  fails 
to  object  to  the  introduction  of  such  evidence  and  the  peti- 
tion is  amended  to  conform  to  it.  The  plaintiff  cannot  be 
permitted  to  allege  one  case  and  prove  another. 

§  172.  Character  of  accused. —  In  civil  actions  the  gen- 
eral character  of  the  parties  is  not  admissible  unless  it  is  in- 
volved in  the  issue.'  But  where  the  character  of  a  witness 
becomes  involved,  as  where  the  issue  is  adultery,  fraud,  or  a 
crime,  then  evidence  of  his  good  character  is  admissible. 
The  rule  as  stated  by  Chancellor  "Walworth  is  generally  ap- 
proved :  ^  "  If  a  party,"  said  he,  "  is  charged  with  a  crime, 
or  any  other  act  involving  moral  turpitude,  which  is  en- 
deavored to  be  fastened  upon  hun  by  circumstantial  evi- 
dence, or  by  testimony  of  witnesses  of  doubtful  credit,  he 
may  introduce  proof  of  his  former  good  character  for  hon- 
esty and  integrity,  to  rebut  the  presumption  of  guilt  arising 
from  such  evidence,  which  it  may  be  impossible  for  him  to 
contradict  or  explain.'*  *  In  criminal  prosecutions  the  pre- 
vailing trend  of  the  party's  mind,  his  habits,  disposition  and 
associates,  as  shown  by  his  previous  habits  of  life,  is  mate- 
rial to  show  the  intent  in  the  act  charged ;  and  the  issue  being 
the  same  in  a  civil  case,  it  is  clear  that  the  same  testimony 
should  be  admissible.  In  actions  for  divorce  this  kind  of 
evidence  is  admissible  for  the  same  purpose,  the  rules  of 
evidence  being  the  same.  Thus,  where  the  defendant  is  ac- 
cused of  adultery,  and  the  evidence  shows  that  the  parties 
have  had  frequent  opportunities  to  oonmiit  the  offense,  the 
real  question  then  presented  is  the  adulterous  desire  on  the 
part  of  accused,  and  the  defendant  should  be  allowed  to 
prove  his  good  character  and  explain  circumstances  other- 
wise suspicious.    Such  proof  is  very  material  and  affects  the 

1  See  Familiarities  too  remote,  *Id. ;  2  Bishop's  Mar.,  Sep.  &  Div. 
§  169.  §  1425. 

*  1  Qreen.  Ev.,  §§  54,  55.  *  Townsend  v.  Graves,  3  Paige, 

455. 
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probability  that  the  ofifense  was  committed.  Where  the 
evidence  of  adulterous  desire  is  not  clear,  it  will  be  decisive.' 
There  are  some  early  authorities  to  the  contrary ;  ^  but  the 
above  considerations  seem  to  have  been  overlooked.' 

From  an  examination  of  the  authorities  it  appears  that 
the  character  of  accused  is  not  admitted  as  substantive  proof 
of  the  offense;  but  after  a  foundation  has  been  laid  by  show- 
ing opportunity  to  commit  the  offense,  such  evidence  is  ad- 
missible to  prove  or  disprove  an  adulterous  intent  and  to 
explain  and  account  for  the  conduct  of  the  parties  toward 
each  other.*  For  instance,  the  offense  cannot  be  proven  by 
mere  gossip  and  idle  rumors  of  a  neighborhood.*    The  adul- 

lO'Bryan  v.  O'Bryan,  18  Ma  Ifi.  bad  reputation  for  chastity  was 

^Htimphrey    v.    Humphrey,    7  some  corroboration  of  the  testi- 

Conn.    116    (1828);    Washburn   v.  mony  of  the  witness  as  to  undue 

Washburn,  5  N.  H.  195  (1830).  familiarities  with  the  paramour,, 

s  In  Evan  v.  Evans  (Ky.),  20  S.  and  of  the  testimony  of  the  para- 

W.  605,  the  court  passed  upon  this  mour  that  wife  offended  with  him. 

point,  although  it  did  not  properly  In  Harper  v.  Harper,  Wright  (O.), 

arise  in  the  case.    "  The  charge  was  283,  it  was  said  that  the  complain- 

adxdtery  by  her.    She  could  not  be  ant's  reputation  for  chastity  is  al- 

convicted  of  such  an  act  upon  pre-  ways  in  issue  in  a  divorce  suit  and 

sumption.    It  was  not  a  proceed-  not    the   defendant's   reputation, 

ing  which  put  her  general  char-  The  words  were  spoken  in  refers 

acter  in  issue,  and  the  admission  ence  to  facts  before  the  court  not 

of  such  evidence  for  the  purpose  of  fuUy  reported,  but  it  appears  that 

raising  a  presumption  of  her  g^lt  the  ruling  was  not  in  conformity 

would  lead  to  more  of  uncertainty  to  doctrine  announced  in  this  sec- 

and  disadvantage  than  benefit  in  tion. 

the    administration    of    justice."  The  character  of  accused  may 

Citing  Humphrey  v,  Humphrey,  7  be  shown  by  proving  that  he  spe- 

Conn.  116;  BerdeUi;.Berdell,80IlL  ciaUy  delights  in  coUecting  and 

604;  Washburn  v.  Washburn,  5  N.  exhibiting   obscene   pictures  and 

H.  195.    The  character  of  accused  carries  tliem  to  his  home.    Noel  v. 

is  in  issue  in  a  proceeding  for  di-  Noel,  24  N.  J.  Eq.  187. 

vorce  as  much  as  in  a  criminal  <  Clement  v.  Kimball,  98  Mass. 

prosecution  for  adultery,  and  it  is  535;   Marble  v.  Marble,  36  Mich, 

submitted  that  adultery  may  be  386.    For  comments  on  the  weight 

established  upon  the  presumption  of  evidence  of  good  character  of 

which  arises  from  circumstantial  party  accused  of  adultery,  see  S. 

evidence.     The    court    evidently  v.  Donovan,  61  la.  278,  16  N.  W.  130. 

overlooked  the  fact  that  the  wife's  ^Soper  v.  Soper,  29  Mich.  805. 


§  173.]  THB  mrsNT.  223 

terous  act  must  be  proved  by  evidence  of  time  and  place, 
and  it  is  not  sufficient  to  prove  that  the  wife  keeps  a  house 
of  ill-fame,^  or  that  she  is  absent  from  home  when  her  hus- 
band  is  away,  and  that  her  reputation  for  chastity  is  bad.^ 
Jt  is  competent  to  show  the  visits  of  defendant  to  other 
houses  of  ill-fame  than  those  in  which  the  adultery  is 
charged  to  have  been  committed,  and  his  lewd  conduct  while 
there;  for  such  evidence  shows  the  character  of  accused,  and 
affects  the  probability  of  the  specific  acts  charged.'  Courts^ 
in  protecting  the  interest  of  the  state,  may,  and  ordinarily 
do,  enter  into  an  investigation  of  all  the  circumstances  of 
the  offense,  and  may  inquire  into  the  reputation  of  the  par- 
ties.* • 

§  173.  Ante-nnptial  VBcliastity. —  In  proving  the  crime 
of  adultery  the  ante-nuptial  nnchastity  of  the  wife  may  be 
shown,  and  this,  together  with  proof  of  her  continued  af- 
fection for  the  alleged  paramour  and  the  opportunity  subse- 
quent to  the  marriage,  will  establish  adultery.*  There  is  no 
good  reason  why  evidence  of  ante-nuptial  unchastity  is  not 
admissible  in  a  suit  for  divorce  to  prove  the  familiarity  and 
affection  of  the  suspected  parties  and  their  adulterous  intent 
at  the  time  of  the  opportunity.  It  is  said  that  marriage 
operates  as  an  obUvion  of  all  that  is  passed,  and  it  is  rea- 
soned that  as  the  innocent  party  can  obtain  no  relief  for 
such  offense,  no  evidence  of  it  should  therefore  be  received.* 
But  the  better  doctrine  is  that  while  marriage  is  in  effect  a 
forgiveness  of  the  past,  such  forgiveness  is  upon  the  condi- 
tion of  fidelity  to  the  marriage  vows.  One  who  has  com- 
mitted adultery  cannot  plead  the  marriage  as  a  bar  to  all 
proof  of  adultery  with  a  former  lover.  Evidence  of  sexual 
intercourse  with  the  paramour  is  admissible  to  show  the 

iMiUer  v.  Mmer,  20  N.  J.  Eq.  » Hicks  v.  a,86  Ala.  80;  Cross  v. 

216.  a,  78  Ala.  480. 

>  Thomas  v.  Thomas,  51  IlL  162.  ^  Hedden  v,  Hedden,  6  C.  E.  Green, 

*  Carpenter  r.  Carpenter,  9  N.  Y.  61, 21 N.  J.  Eq.  61 ;  Graves  v.  Graves, 

Suppw  584,  56  Hun,  64a  8  Curt  Ec  285;  Perrin  u  Perrin,  1 

4McMahan  v,  McMahan,  9  Or.  Add.Eal;  DevaU  v.  Devall,  4  Des. 

C2S,  79;  Best  v.  Best,  8  Curt  Ec.  28a 
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adulterous  disposition  of  the  parties,  where  a  proper  founda- 
tion has  been  laid,  by  showing  their  continued  affection  and 
opportunity  since  the  marriage.*  The  fact  that  the  intimacy 
existed  before  the  marriage  leads  to  the  inference  that  it 
continued  where  the  parties  associate  and  occupy  the  same 
room  for  several  nights.*  Where  a  husband  is  charged  with 
adultery  with  a  servant,  evidence  is  admissible  to  show  that 
he  had  intercourse  with  her  before  the  marriage,  and  had 
subsequently  retained  her  in  his  service.' 

§  174,  Character  of  particepscriminis. —  After  a  founda- 
tion has  been  laid  by  evidence  tending  to  prove  the  offense, 
the  character  of  the  jHirtieeps  criminia  may  be  shown  for 
reasons  analogous  to  those  stated  in  the  foregoing  section. 
For  if  the  evidence  of  familiarities  is  slight  and  does  not  es- 
tablish an  adulterous  intent,  the  proof  may  be  augmented  by 
showing  that  the  particeps  criminis  is  a  prostitute  or  un- 
chaste. Where  the  evidence  is  conflicting,  or  the  facts  are 
not  altogether  consistent  with  innocence,  the  good  character 
of  the  co-respondent  is  often  decisive.*  For  instance,  if  the 
evidence  shows  that  the  particeps  criminis  was  employed  by 
defendant  as  a  housekeeper,  her  good  character  has  great 
weight  with  the  courts.*  Such  evidence  weighs  against  the 
probability  that  the  accused  parties  committed  adultery  on 
the  occasion  when  they  are  shown  to  have  had  the  opportu- 
nity. Dissolute  character,  on  the  other  hand,  wUl  strengthen 
the  presumption  that  the  parties  had  an  adulterous  intent, 
and  their  actions  wiU  be  interpreted  in  that  light*    Some 


1  Brooks  V,  Brooks,  145  Mass.  674, 
14  N.  £.  770;  Simmons  u  Simmons, 

5  Notes  Cas.  324;  Letham  v.  ProTen, 
'2  Scotch  Sess.  Cas.  250;  Ciocci  v, 
Ciocci,  1  Spinks,  121;  Bray  v.  Bray, 

6  N.  J.  Eq.  62a 

'<2  Van  Epps  v.  Van  Epps,  6  Barb. 
820. 

'Weatherby  v.  Weatherby,  1 
Spinks,  193. 

^  Evans  v.  Evans,  41    CaL  103; 


Daily  v.  Daily,  64  DL  329;  U.  S,  v, 
Bredemeyer,  6  Utah,  143,  22  P. 
110;  Musick  i;.  Musick,  88  Ya.  12, 
13  S.  K  302. 

•Pullen  V.  Pullen,  2  Stew.  Ch. 
541,  20  A.  215;  Welke  v.  Welke,  17 
N.  Y.  Supp.  298,  63  Hun,  625;  Pol- 
lock V.  PoUock,  71  N.  Y.  137. 

•Abel  V.  Abel  (la.),  56  N.  W.  442; 
B.  V.  B.,  10  Pa.  Ca  Ct  558;  Daily  r. 
Daily,  64  DL  829;  McQung  v.  Me- 


§  175.]  THE  INTENT.  225 

courts  exclade  such  evidence  because  the  general  reputation 
of  the  particejps  criminis  is  not  in  issue.*  This  is  no  doubt 
true,  but  the  admissibility  of  such  evidence  ought  to  be  de- 
termined by  its  eflPect  in  combination  with  all  the  other 
facts  and  circumstances  of  the  case,  and  not  by  its  tendency 
to  establish  guilt  when  considered  apart  from  the  evidence. 
A  proper  foundation  for  such  testimony  must  be  laid  before 
it  becomes  admissible.^  If  the  evidence  should  disclose  that 
the  husband  was  seen  at  a  late  hour  of  the  night  to  accom- 
pany a  common  prostitute  to  a  house  of  ill-fame,  and  to  leave 
that  house  in  the  morning,  the  reputation  both  of  the 
woman  and  of  the  house  would  be  important  and  material ; 
and  the  character  of  the  woman,  though  not  directly  in 
issue,  becomes  one  of  the  circumstances  of  the  case,  as  neces- 
sary as  any  of  the  principal  facts.' 

§  175.  Letters  of  the  accused  parties. —  Letters  written 
by  either  the  accused  or  the  paramour  are  admissible.*  They 

Olimg,   40   Mich.    494;    Ciocci   v.  each  other.  In  such  cases  evidence 

Ciocci,  26  £ng.  Law  &  Eq.  604;  of  the  reputation  of  one  of  the 

Cook  V.  Cook,  32  N.  J.  Eq.  475;  jxarties,  especiaUy  if  notorious  or 

Finley  t?.  Finley  (Ky.)>  2  S.  W.  554  known  to  the  other,  may  help  to 

1  Cowan  V,  Cowan,  16  Cola  835,  explain  their  conduct  towards 
35  P.  547;  Carter  v.  Carter,  62  lU.  each  other.  It  is  admitted  in  aid 
489;  Berdell  u  Berdell,  80  lU.  605.  of,  and  incidental  to,  the   other 

2  "  Evidence  of  the  bad  reputation  circumstantial  evidence;  and  not 
for  chastity  and  virtue  of  two  or  as  in  itself  evidence  to  prove  adul- 
more  men,  from  whom  the  defend-  tery.  A  foundation  must  be  laid 
hint's  wife  received  visits  while  by  the  other  evidence  before  such 
boarding  with  the  plaintiff,  would  testimony  can  be  permitted  to  be 
not,  of  itself,  tend  to  prove  that  introduced  at  alL  The  mere  fact 
she  was  living  there  in  adultery;  that  a  married  woman,  though 
nor  that  she  committed  adultery  separated  from  her  husband,  te- 
with  either  of  those  men.  Such  ceives,  at  her  boarding  house,  visits 
testimony  often  becomes  compe-  from  two  or  more  men,  wiU  not 
tent  when  there  is  other  evidence  warrant  the  introduction  of  such 
in  the  case  to  show  relations  of  an  testimony."  Clement  v.  Kimball^ 
eqtiivocal  character  between  per-  98  Mass.  585. 

sons  of  opposite  sex  either  in  the  '  Com.  v.  Gray,  129  Mass.  474 

manner  of  their  association  or  in  ^The  letters  are  not  admissible 

the  time,  place  and  circumstances  where  the  statute  provides  that 

in  which  they  are  shown  to  be  with  "the  cause  shall  be  heard  inde- 
15 


226  ADULTEBY.  [§  175^ 

show  the  intimacy  and  affection  of  the  parties  better  than 
any  other  testimony;  for  the  intent  of  a  party  is  more  ac- 
curately and  clearly  expressed  by  his  writing  than  by  his 
actions.  If  the  letter  contains  nothing  more  than  expres- 
sions of  affection,  it  is  relevant  to  show  that  affection  as  part 
of  the  circumstances.  But  often  the  letters  contain  explicit 
references  to  past  offenses,  giving  the  details,  so  that  the  in- 
ference of  their  guilt  is  direct ;  but  since  the  decree  cannot 
be  based  upon  admissions  and  confessions  alone,  the  letters 
will  not  establish  the  offense  unless  corroborated  by  evi- 
dence showing  that  the  pai*ties  were  together  at  the  time 
stated  in  the  letters.  If  the  letters  contain  only  words  of 
affection  and  professions  of  love,  the  inference  of  guilt  is  not 
a  necessary  conclusion.^  But  where  the  parties  have  shown 
some  affection  for  each  other,  and  have  had  opportunity  to 
commit  the  offense,  their  guilt  is  most  clearly  established, 
n^t  only  hyfair  vnferetice  Jmt  hy  necessary  condysion^  if  the 
parties  in  the  correspondence  admit  their  guilt.^  Letters 
from  a  young  lady  shown  to  have  been  intimate  with  the 
accused,  referred  to  their  criminal  intimacy  and  claimed 
that  it  produced  pregnancy.  This  was  held  suflScient  proof 
where  defendant  did  not  deny  the  offense  but  only  denied 
that  it  had  produced  the  result  claimed.'  Where  a  paramour 
admits  his  love  for  defendant  and  adds,  '^  but  there  caai  be  no> 
resuming  the  past  life  you  and  I  have  led,  at  least  not  now." 
•  .  .  If  we  meet  again,  the  same  leaping  heart  and  pas- 
sionate love,  and  aU  that  this  implies,  will  greet  you,*'  the 
court  could  draw  no  other  inference  from  the*  letters  than 
that  of  guilt.*    Letters  of  the  suspected  parties  may  also  be 

pendently  of   the   admissions   of  plans  future  opportunities,  and  in- 

either  party  in  their  pleadings  or  dicates  the  dates  when  intercourse 

otherwise."  Hampton  v,  Hampton,  would  be  impossible  on  account  of 

87  Va.  148, 12  S.  K  340.  her  physical  condition.    These  let- 

1  Hamerton  v,  Hamerton,  2  Hagg.  ters  were  held  admissible. 

Ea  a  »  Noel  v,  Noel,  24  N.  J.  Eq.  187. 

^  In  Loveden  v.  Loveden,  2  Hagg.  ^  Smith  v.  Smith,  18  N.  T.  Sup. 

Con.  1,  the  wife  not  only  refers  in  817. 

her  letters  to  the  past  offense,  but  In  Stickle  v.  Stickle,  48  N.  J.  Eq* 
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introduced  for  the  purpose  of  corroboration  or  impeachment 
as  in  other  cases.  ^  Where  the  husband  and  wife  are  per- 
mitted to  testify  against  each  other  in  a  suit  for  divorce,  the 
conversations  to  each  other  are  privileged  and  are  excluded, 
unless  the  conversation  was  in  the  presence  of  a  witness  who 
may  testify  concerning  it.  For  the  same  reason  the  letters 
of  the  husband  or  wife  cease  to  be  privileged  after  falling 
into  the  possession  of  a  third  person.^ 

§  176.  Intercepted  letters.— Letters  of  defendant  are 
admissible,  of  course,  as  direct  admissions  against  his  or  her 
interest.  And  it  is  immaterial  that  defendant's  letter  was 
not  received  by  the  paramour,  but  was  intercepted  before 
placed  in  the  mails,*  or  taken  from  the  paramour's  mail  before 
he  received  it.*  IJefore  letters  of  the  paramour  are  admis- 
sible as  implied  admissions  of  defendant,  it  must  be  shown 
that  such  letters  were  taken  from  defendant's  possession.* 
Otherwise  such  letters  are  excluded  as  the  mere  declaration 
of  Siparticeps  crimiiiis  not  made  in  the  presence  of  accused.* 

336,  22  A.  60,  the  paramour,  in  an-  In  order  to  prove  the  contents 

8wer  to  a  letter  from  defendant  of  a  letter  from  a  paramour  to  the 

stating  that  she  had  escaped  preg-  wife,  which  was  destroyed  by  her 

nancy,  wrote:  " I  am  glad  of  your  after    reading    it,  the    witnesses 

being  out  of  all  danger  of  getting  must  agree  substantially  as  to  the 

into  any  trouble  from  our  being  contents,  and  if  their  testimony  is 

together; "  and  added  in  another  doubtful  or  conflicting  the  court 

part  of  his  letter:   "  I  agree  with  is  warranted  in  disregarding  such 

you  that  we  might  as  well  have  evidence.     Farmer  v.  Farmer,  86 

the  '  game  as  the  name '  of  being  Ala.  322,  5  So.  484. 

bad."     The  court,  unable  to  find  >  Crary  v.  Crary,  18  N.  Y.  Supp. 

the  offense  from  the  opportunity  753;  Hobby  v.  Plobby,  64  Barb.  277. 

and  imprudent  intimacy  of    the  2  gee  §  782,  Privileged  commu- 

suspected  parties,  said  of  the  let-  nications   between   husband  and 

ters:  "I  feel  constrained  to  give  wife. 

them  the  full  force  of  implied  ad-  *  Loveden  v.  Loveden,  2  Hagg. 

missions  by  defendant  against  her  Con.  1. 

interest,  in  proof  not  only  of  the  *  Grant   v.    Grant,  2   Curt  Ec. 

adulterous  desire  which  is  neces-  16-^. 

sary  to  inferential  proof  of  her  ^  Razor  v.  Razor,  42  HL  Apw  504. 
Kuilt,  but  also  of  the  very  crime  of  •See  §  781,  Admissions  of  para- 
adultery  itself;  for  I  can  read  the  mour;  P.  v.  Montague,  71    Mich, 
language  in  no  other  light  than  as  447,  39  N.  W.  585, 
an  admission  of  adultery." 


228  ADULTERY.  [§  176. 

The  implication  that,  because  a  party  retains  a  letter,  he 
admits  the  contents  of  it  against  his  interest,  is  but  slight  in 
any  case.  The  party  offering  the  letter  is  therefore  required 
to  show  how  he  recovered  the  letter  from  the  possession  of 
the  defendant,  unless  the  correspondence  is  long  continued 
and  voluminous,  and  the  parties  associate  with  each  other 
after  the  time  the  letters  were  received.^  It  has  been  held 
the  paramour's  letter  is  admissible  to  prove  his  continuing 
adulterous  desire  towards  the  defendant,  although  such  let- 
ter was  intercepted  before  it  reached  the  wif e.^  In  this  case 
previous  acts  of  familiarity  had  been  shown,  and  the  letter 
was  admitted  as  evidence  that  further  interviews  continued 
to  be  encouraged.  It  would  seem  that  adulterous  intent  of 
the  paramour  might  be  established  as  a  part  of  the  circum- 
stantial evidence  by  his  letter,  even  if  it  was  intercepted 
before  it  reached  the  wife.  His  intent,  like  his  character, 
might  be  established  by  direct  evidence,  and  without  refer- 
ence to  any  admissions  of  the  wife,  inferred  from  her  receiv- 
ing his  letter.  But  it  is  held  that  such  letter  is  not  admissible 
to  prove  the  adulterous  intent  of  the  paramour,  because  it 
would  be  dangerous  to  admit  evidence  of  any  act  or  declara- 
tion of  the  paramour  without  showing  the  knowledge  or 
participation  of  defendant.  It  would  open  the  way  for 
manufactured  testimony.' 

1  Stickle  V,  Stickle,  48  N.  J.  Eq.  24  N.  J.  Eq.  137, 2  Taylor  Ev.,  §  769 ; 
336,  22  A.  60.  Lord  EUenborough's  Case,  Macq. 

2  Rice  V.  Rice,  47  N.  J.  Eq.  559,  Pr.H.L.650;  Dunda8'Case,id,610; 
23  A.  946,  citing  Hamerton  v,  Bogdell  Case,  id.  651. 
Hamerton,  2  Hagg.  Ea  8 ;  Caton  v.  ^  Hobby  v.  Hobby,  64  Barb.  (N.  Y.) 
Caton,  7  Notes  Caa  15-17;  Tucker  277;  Tillison  v.  Timson,  63  Vt  411, 
V.  Tucker,  11  Jur.  898;  Grant  v.  22  A.  531,  citing  Pond  v.  Pond,  132 
Grants  2  Curt  Eg.  16;  Noel  v.  Noel,  Mass.  219. 
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PLEADING  AND  PRACTICE. 


§  177.  In  generaL 
)  178.  Illustrations  of  vague  and 
indefinit'O  pleading. 

179.  Rule  of  sufficiencj. 

180.  Time  must  be  within  rea- 

sonable limits. 

181.  Name  otparticeps  criminis, 

when  not  required. 

182.  Indefinite  pleading —-Bill of 

particulars. 


§  183.  Same  — Waiver. 

184.  Varianoe,  time  and  place. 

185.  Same — Person. 

186.  Proof  by  judicial  record. 

187.  Identity. 

188.  Confrontation  or  presence 

of  defendant  at  the  triaL 

189.  Obscene  and  indelicate  evi- 

dence. 


§  177.  In  general. —  The  usual  form  of  alleging  the  carnal 
act  is  that  the  defendant  "  commiUed  adultery P  This  alle- 
gation is  not  free  from  the  criticism  that  it  is  a  blending  of 
law  and  fact  inconsistent  with  good  pleading.  Under  the 
rules  of  code  pleading  it  is  objectionable  as  alleging  a  con- 
clusion of  law  as  distinguished  from  issuable  facts.^  It  is 
permissible  to  allege  the  conclusion  of  fact,  but  not  the  facts 
from  which  this  conclusion  is  inferred,  for  these  minor  facts 
are  but  evidence.  Applying  these  rules  to  the  circumstan- 
tial evidence  of  adulterv,  we  find  that  all  the  circumstances 
cannot  be  alleged,  for  they  are  the  probative  facts;*  but  in- 
stead of  all  these,  we  may  allege  the  conclusion  of  fact  that 
the  parties  had  sexual  intercourse.  Whether  this  sexual 
intercourse  was  adultery  is  a  conclusion  of  law,  not  to  be 
alleged  in  so  many  words,  but  to  be  determined  from  all  the 
allegations  of  the  petition.  We  can  thus  avoid  a  violation 
of  the  well-established  rule  of  code  pleading,  that  a  conclu- 
sion of  fact  must  not  be  alleged  if  it  is  also  a  conclusion  of 
law.  The  allegation  that  defendant  "  committed  adultery '' 
has,  however,  been  held  sufficient  under  the  various  systems 
of  pleading  in  our  states.'    In  criminal  law  the  term  "  com- 

iSee  Bliss,  Code  Pleading,  §  210.  40  N.  W.  167;  Codd  v.  Codd,  3  John. 

2Mitchen  V.  Mitchell,  61  N.  Y.  Ch.  224;   3fitchell  v.  Mitchell,  61 

398-412.  N.  Y.  398;  Bokel  v,  Bokel,  8  Edw. 

'Hawes  v,  Hawes,  33  IlL  286;  Ch.  376. 

Freeman  v.  Freeman,  39  Minn.  370,  Under  the  late  Divorce  Act  of 
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mit  adultery  "  is  a  sufBcient  averment  of  the  crime.-  "  Had 
carnal  knowledge "  is  a  usual  but  not  an  essential  form  of 
the  charge;  for,  in  the  language  of  one  court,  "'Commit 
adultery '  does  not  merely  imply  but  expresses  carnal  knowl- 
edge, for  that  is  its  very  meaning."  *  The  averment  of  adul- 
tery should  be  positive,  and  not  upon  information  or  belief 
that  defendant  had  committed  adultery.*  The  term  "living 
in  adulterv"  must  be  used  if  that  is  the  form  of  the  statute.* 
In  the  absence  of  such  statute  this  f  onn  of  allegation  should 
be  avoided  because  it  requires  a  greater  degree  of  proof.* 
Such  form  is  not,  however,  erroneous,  and  if  the  facts  of  the 
case  are  ample  to  show  such  living  together,  but  are  not 
sufficient  to  prove  any  particular  act  of  adultery  at  a  speci- 
fied time  or  place,  it  would  be  correct  to  allege  the  "  living 
in  adultery,"  or  a  living  together  as  husband  and  w^ife,  and 
thus  present  the  real  issue  in  the  pleadings.  An  allegation 
that  defendant  was  "  living  in  adulterous  intercourse "  is 
sufficiently  definite  and  does  not  require  a  bill  of  particulars.* 
"Where  such  are  the  facts,  it  is  not  error  to  plead  that  "  the 
defendant  is  now  a  common  prostitute,"  but  it  will  require 
more  proof  to  sustain  an  allegation  so  unnecessarily  broad.^ 
There  are  numerous  instances,  which  cannot  all  be  enu- 
merated here,  where  a  general  allegation  of  adultery  will 

.England  the  court  has  power  to  ^Maull  t?.  S.,37  Ala.100;  lAwson 

make  necessary  rules  and  regula-  v,  S.,  20  Ala.  65;  S.  v.  Hinton,  6 

tions,  and  in   pursuance    of  this  Ala.  864. 

power  lias  fixed  f ornots  of  petitions  2  Helf rich  t\  Com.,  9  Casey  (Pa.), 

for  divorce.    The  averment  of  adul-  68. 

tery  is  in  these  words:  "Tliat  on  'Dismukes  v.  Bismukes,  1  Tenn. 

the day  of and  on  other  Ch.  366;  Spilsbury  v,  Spilsbury,  3 

days  between  that  day  and ,  Swab.  &  T.  210. 

the  said  C.  B.,  at ,  in  the  county  *  Morris  v.  Morris,  75  N.  C  168. 

of ,  committed  adultery  with  *  Marble  v.  Marble,  86  Mich.  386. 

R.  S.     That  in    and    during  the  *  Carpenter  v.  Carpenter,  17  N.  Y. 

months  of  January,  February  and  Supp.  195. 

March,  the  said  R  S.  frequently  ^Dismukes  v.  Dismukes^  1  Tenn. 

visited  tne  said  C.  h.  at ,  and  Ox  3^ 

on  divers  of  such  occasions  com- 
mitted adultery  with  the  said  C.  B." 
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not  present  the  real  issue  to  be  tried.  In  such  case,  in  the 
•code  states,  the  safest  practice  is  to  allege  the  facts  as  in 
other  cases.  Thus,  where  one.  of  the  parties  has  procured  a 
void  decree  of  divorce  and  married  another;  or  is  living  in 
adulterous  cohabitation;  or  has  married  another  under  a 
belief  that  the  husband  or  wife  is  dead ;  or  where  the  second 
marriage  is  void  for  any  reason, —  all  the  circumstances  show- 
ing the  illicit  intercourse  should  be  alleged.  Where  the 
wife  becomes  pregnant  in  the  absence  of  her  husband,  the 
only  logical  method  of  pleading  is  not  to  allege  that  the 
wife  committed  adultery,  but  to  allege  the  facts  from  which 
the  adultery  may  be  inferred,  as  the  absence  of  the  husband 
during  the  period  when  the  child  was  begotten.^ 

§  178.  Illustrations  of  vague  and  indefinite  pleading.— 
The  defendant  cannot  be  required  to  defend  his  conduct 
during  his  whole  married  life.*  A  pleading  is  indefinite 
which  in  eflfect  requires  such  proof  of  defendant  by  charging 
that  defendant  has  committed  adultery  "  at  divers  times  and 
with  persons  whose  names  are  to  the  plaintiff  unknown ; " ' 
or  "at  sundry  times  and  with  snndry  persons;*'*  or  "at 
various  times  and  upon  various  occasions  since  his  mar- 
riage;"* or  "  at  divers  other  times  and  places  in  said  city  ;"• 
or  during  "  December,  January,  April,  May  and  June,  and 
the  autumn  of  1867,  in  township  of  Dundee." "  Such  alle- 
gations are  indefinite  because  they  do  not  inform  the  defend- 
ant of  the  time  and  place  with  sufficient  certainty  to  enable 
him  to  make  a  defense. 

iln  ecclesiastical  practice  it  was  'Conant  v.  Conant,  10  Cal.  249; 

not  necessary  to  allege  particular  Adams  v,  Adams,  33   Mass.  254; 

facts  showing  any  separate  offense  Home  t?.  Home,  1  Tenn.  Ch.  260; 

under  these  circumstancea     Du-  Kane  v,  Kane,  3   Edw.  Ch.  389; 

rant  r.  Durant,  1  Hagg.  Ec.  733.  Anon.,  17  Abb.  Pr.  48. 

But  where  the  adultery  was  in-  <  Harrington  v.  Harrington,  107 

f erred  from  a  void  marriage,  the  Mass.  329. 

facts  showing  the  marriage  to  be  ^  Farr  v.  Farr,  34  Miss.  597. 

void  were  set  out  in  the  pleading.  ^Pramagiori    v.    Pramagiori,    7 

ToUemache  v.  ToUemache,  1  Swab.  Robt.  302. 

4fe  T.  557.  '  Dunn  v.  Dunn,  11  Mich,  284. 

2  Clutch  r.  Clutch,  1  N.  J.  Eq.  474. 
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§  179.  Rule  of  sufflciencjr. —  An  allegation  of  adultery 
is  sufficiently  definite  when  the  plaintiflf  has,  to  the  extent 
of  his  information,  stated  the  name  of  the  particeps  crim  i- 
nis  and  the  time  and  place  with  such  reasonable  certainty 
that  the  defendant  may  be  able  to  anticipate  what  evidence 
can  be  introduced  against  him  and  enable  him  to  prepare  his 
defense.*  The  object  being  to  apprise  the  defendant  of  a  par- 
ticular offense  to  be  proved,  the  pleader  may  omit  the  name 
of  th^po/rticeps  criminis  and  identify  the  offense  by  time  and 
place.  Or  time  may  be  stated  as  within  a  wide  limit  if  the 
person  and  place  are  given  with  particularity.  Place  is  not 
absolutely  essential  if  the  offense  is  identified  without  it. 
Thus  person,  time  and  place  are  not  the  essential  facts  in  an 
allegation,  but  only  descriptive  averments  which  may  be 
omitted  by  the  pleader  if  he  state  that  any  of  these  are  un- 
known  to  him.«  This  rule,  while  easily  stated  and  compre- 
hended,  is  a  most  difficult  one  in  its  application  when  testing  a 
pleading  before  trial,  on  a  motion  to  make  the  same  more 
definite  and  certain  or  a  motion  for  a  bill  of  particulars.  For 
the  court  may  err  in  requiring  more  certainty  than  is  within 
the  power  of  plaintiff  to  give.  If  the  plaintiff  is  not  pre- 
pared to  prove  the  essential  facts,  that  is  his  misfortune,  for 
which  the  law  is  not  responsible.  But  if  he  can  prove  es- 
sential facts,  the  court  ought  not  to  deny  him  justice  be- 

^Conant  v.  Conant,  11  CaL  240;  anticipate  the  proof  against  him.. 

Trubee   v.  Trubee,  41    Conn.  96;  but  that  he  may  know  to  what 

Marsh  v.  Marshy  16  N.J.  Eq.  391;  particular  time  and  place  he  should 

Codd  V.  Codd,  2  Johns.  Ch,   224;  direct  his  own  proof.    The  jury, 

Cliristianberry  v.  Christianberry,  3  however,  need  not  be  satisfied  of 

Blackf.  202.  the  act  at  a  particular  time,  but  it 

This  rule  is  very  clearly  stated  suffices  for  them  to  be  convinced 
and  commented  upon  in  Brown  on  of  the  occurrence  at  some  time.** 
Divorce,  page  23.  The  law  on  this  ^  The  charge  must  be  so  definite 
point,  says  the  writer/' may  be  nar-  and  certain  *' as  to  enable  the  de- 
rowed  down  to  this:  The  cliarge  fendant  to  know  what  he  wiU  be 
should  be  stated  with  such  reason-  called  upon  to  meet  by  proof  at 
able  certainty  as  to  time,  place  the  trial"  Pramagiori  v.  Prania- 
and  circumstances  that  the  de-  g^ori,  7  Robt  302. 
fendant  may  not  only  be  able  to 
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cause  he  cannot  give  the  name  of  the  particeps  C7*imin{sy 
the  time  or  place,  which  are  not  the  essential  facts,  but  are 
in  the  nature  of  probative  facts,  ordinarily  improper  in  plead- 
ing, but  necessary  here  for  identification  and  directness  of 
issue.  The  defendant,  if  guilty,  knows  the  time,  place  and 
circumstances  of  the  oflfense,  and  is  not  often  misled  by 
indefinite  pleading.  If  in  fact  he  is  misled,  or  the  evidence 
of  plaintiff's  witness  is  false  or  of  such  a  nature  that  a  wrong 
inference  may  be  made  from  it,  the  error  of  the  court  in 
admitting  proof  under  an  allegation  now  shown  to  be  too 
broad  is  not  irremediable.  A  continuance  or  a  new  trial 
may  be  granted  to  enable  the  defendant  to  meet  an  issue 
now  squarely  presented.  The  difficulty  is  increased  where, 
in  a  spirit  of  unfairness,  the  plaintiff  seeks  to  avoid  direct 
issues  and  desires  to  keep  the  defendant  in  the  dark  as  to 
particular  evidence  in  plaintifFs  possession  or  within  his 
easy  reach.  A  defendant  may  be  guilty,  and  to  avoid  a  di- 
vorce may  be  trying  to  hedge  the  plaintiff  to  certain  boun<^y 
and  at  the  trial  endeavor  to  exclude  competent  evidence  be- 
cause not  within  the  allegations  unwisely  chosen  by  plaint- 
iff. So  that  the  court  is  pursuing  the  safest  course  in  allow- 
ing a  wide  latitude  of  time  and  place  in  the  allegation  and 
proof.  The  plaintiff  should  not  be  required  to  state  non- 
essential facts  for  the  purpose  of  informing  defendant.  As 
we  shall  see,  he  is  excused  from  giving  the  name  of  parti- 
ceps  crtminis,  or  the  time,  or  the  exact  locality,  if  he  alleges 
that  the  facts  are  unknown  to  him.  If  he  is  able  to  fix  a 
reasonable  period  of  time  within  which  the  act  was  com- 
mitted, and  state  the  city  where  it  was  committed,  other 
particularity  will  not  be  required  if  he  has  no  more  definite 
information  and  so  alleges.^ 

The  danger  of  surprising  or  misleading  a  defendant  is 
well  illustrated  in  the  case  of  Germond  v.  Oermond,^  where 
a  defendant  was  surprised  by  testimony  (admissible  under 
an  allegation  that  she  had  committed  adultery  with  per- 

iMitcheU  v.  Mitchell,  61  N.  Y.       2  6  Johns.  Ch.  347. 
398. 


I 
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sons  unknown  and  in  New  York)  that  she  committed 
adultery  at  a  different  place  and  with  a  man  then  dead. 
But,  a  new  trial  having  been  granted,  the  wife's ,  inno- 
cence was  afterwards  established,  and  the  testimony  which 
surprised  her  on  the  first  trial  was  shown  to  be  false.*  The 
necessity  of  definite  pleading  to  prevent  surprise  such  as 
occurred  in  this  case  is  often  referred  to  in  later  opinions.* 
In  speaking  of  this  case  Chancellor  Walworth  said:  "The 
only  safe  and  prudent  course  is  to  require  the  charge, 
whether  of  crimination  or  recrimination,  to  be  stated  in  the 
pleadings  and  in  the  issue  in  such  a  manner  that  the  ad- 
verse party  may  be  prepared  to  meet  it  on  the  trial.  If  the 
person  with  whom  the  adultery  was  committed  is  known, 
he  must  be  named  in  the  defendant's  answer  (recrimination), 
and  the  adultery  must  be  charged  with  reasonable  certainty 
as  to  time  and  place.  If  they  are  unknown  that  fact  should 
be  stated  in  the  answer  and  in  the  issue,  and  the  time,  place 
and  circumstances  under  which  the  adultery  was  committed 
should  be  set  forth.  Neither  party  has  a  right  to  make 
such  a  charge  against  the  other  on  mere  suspicion,  relying 
upon  being  able  to  fish  up  testimony  before  the  trial  to  sup- 
port the  allegation.' 

§180.  Time  must  be  within  reasoBable  limits. —  The 
exact  day  need  not  be  alleged,*  but  some  definite  and  rea- 
sonable period  of  time  must  be  stated.*  It  is  sufficient  to 
allefire  that  the  adultery  occurred  within  a  certain  month  of 
a  given  year.'  But  under  certain  circumstances  it  may  be 
necessary  to  allow  even  greater  latitude;  as  within  three ^ 
or  four  months,®  or  one  year,*  or  two  years.**    But  in  none 

1  Id.,  1  Paige,  82.  '  Scheffling  v.  Scheffling,  ante. 

2  See  Dunn  v.  Dimn,  11  MicK       »  MorreU  t?.  Morrell,  1  Rob.  <N.  Y.) 
384;  Shoemaker  v.  Shoemaker,  20    318. 

Mich.  222;  MitcheU  n  Mitchell,  61  »  Black  v.  Bla<»k,  26  N.  J.  Eq.  431, 

N.  Y.  404.  affirmed  in  27  N.  J.  Eq.  664;  Car- 

»  V^ood  V.  Wood,  2  Paige,  108.  rillo  n  Carrillo,  6  N.  Y.  Sup.  305. 

4  Marsh  v.  Marsh,  16  N.  J.  Eq.  391.  lo  Goodwin  v,  Goodwin,  23  N.  J. 

*Truboe  v.  Trubee,  41  Conn.  36.  Eq.  210.   But  see,  contra^  Dismukes 

«  Scheffling  v.  Scheffling,  44  N.  J.  v.  Dismukes,  1  Tenn.  Ch.  266. 
Eq.  438,  15  A.  577. 
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of  these  decisions  is  a  period  of  a  year  held  to  be  a  definite 
period.  So  long  a  period  as  two  years  is  held  snflBcient, 
upon  the  theory  that  no  definite  time  need  be  alleged,  and 
that  any  oflfense  within  the  statute  of  limitations  and  during 
the  marriage  will  suffice.  The  reasoning  of  one  court  was  as 
follows :  "  In  equity,  where  there  are  no  technical  rules  as 
to  the  form  of  allegations,  as  there  are  at  law,  I  see  no  rea- 
son to  make  a  rule  that  the  allegations  shall  be  as  to  a  time 
•certain,  either  as  to  a  day,  month  or  year,  when  it  is  not 
required  to  prove  the  fact  at  the  time  alleged.  Such  allega- 
tion would  be  a  mere  form  — ^  a  fiction  which  would  do  no 
good  and  might  mislead."  *  The  court  is  evidently  confus- 
ing the  two  rules :  one  that  the  substance  of  the  issue  is 
sufficient  proof,  and  it  is  not  necessary  to  prove  the  adultery 
as  alleged ;  and  the  other  that  the  allegation  must  be  of 
sufficient  certainty  to  apprise  the  defendant  of  the  case  to 
be  established  against  him.  One  is  a  rule  of  proof,  and  the 
other  a  rule  of  pleading.  The  time  should  be  narrowed  to 
a  month,  and  not  be  left  to  so  wide  a  range  as  months  and 
years.  A  wider  limit  will  leave  the  defendant  to  the  mercy 
•of  any  evidence  which  the  plaintiff  can  prepare  and  spring 
upon  him  at  the  trial.  The  time  is  not  definite  where  the 
issue  is  whether  the  adultery  was  committed  "at  any  time 
before  the  commencement  of  this  action."  '^    The  allegation 

"  at  divers  times  between and  the  commencement  of 

this  suit  ..."  has  been  held  sufficient ; '  but  it  is  clearly 
indefinite  and  uncertain  under  the  rule  heretofore  given.* 
A  charge  that  defendant  "  has  lately  and  repeatedly  been 
guilty  of  adultery "  is  to  be  avoided  as  uncertain,  but  has 
been  held  sufficient  after  verdict.*  A  long  period  of  time 
may  not  render  a  pleading  uncertain,  where  the  name  of  the 

1  Goodwin  v,  Goodwin,  23  N.  J.  3  MitcheU  v.  MitcheU,  61  N.  Y. 

Eq.  210,  cited  in  Black  v.  Black,  26  898. 

N.  J.  Eq.  433.    This  doctrine  was  *  Freeman  v.  Freeman,  39  Minn, 

not  fonowed  in  Scheffling  v,  Schef-  370,  40  N.  W.  167. 

fling,  44  N.  J.  Eq.  438, 15  A.  577.  *Home  u  Horne,  1  Tenn.  Ch.  259. 

^Strong  V.  Strong,  3  Rob.  719. 
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particeps  criminis  and  the  place  are  distinctly  pointed  out; 
for  an  illicit  cohabitation  mav  have  extended  over  the  whole 
period  alleged.  Thus  it  was,  on  motion  for  further  specifi- 
cation, held  sufficient  to  allege  that  defendant  had  been 
guilty  of  "  various  acts  of  adultery  with  E.  M.  during  and 
within  the  time  said  E.  M.  lived  at  Northampton  and  in  the 
house  of  libelee;  to  wit,  in  the  years  1867, 1868  and  1869."^ 
§  181.  Name  of  partlceps  criminis^  when  not  required. — 
It  may  sometimes  happen  that  the  plaintiff  is  unable  to  as- 
certain the  name  of  the  particeps  crirainia.  The  offense  is 
generally  committed  in  secret,  and  the  plaintiff  after  learning 
of  it  must  get  together  such  proofs  as  he  can.  The  wit- 
nesses may  be  able  to  describe  the  particeps  criminis  but 
not  know  his  name.  Or  the  case  may  be  one  where  the  in- 
ference of  adultery  .arises  from  the  defendant  having  a  vene- 
real disease  or  from  the  birth  of  a  child  without  access 
of  the  husband.  The  name  of  a  particeps  criminis  is  not 
an  essential  element  of  the  proof.  The  plaintiff  must  allege 
the  name  if  he  knows  it.  If  he  does  not  know  the  name 
he  must  state  such  fact  in  the  petition,  otherwise  the  alle- 
gation is  not  sufficiently  certain.*  Where  the  name  is  un- 
known, the  usual  form  of  averment  is  that  the  defendant  com- 
mitted adultery  (or  had  sexual  intercourse)  "  with  a  person 
whose  name  is  to  your  libelant  unknown,"  or  "  with  per- 
sons whose  names  are  unknown  to  the  plaintiff."*  When  the 
pleading  does  not  allege  the  name  of  the  person,  or  state  that 
the  name  of  such  person  is  unknown,  the  usual  course  is  to 

1  Harrington  v.  Harrington,  107  Conn.  36;  Black  v.  Black,  12  C.  E. 

Mass.  329.    The  court  stated,  how-  Green,  664;    Choate   v,  Choate,  3 

ever,  that  the  libelee  should  be  af-  Mass.    391;  Church   v.  Church,  3 

forded  relief  if,  in  the  course  of  l^Iass.  157;  Germond  v.  Germond,  6 

the  trial,  the  evidence  should  sur-  Johns.  Ch.  347;  Sanders  v.  Sanders^ 

prise  hinoL.  25    Vt.    713;    Bunlap   v.   Dunlap.. 

2MitcheU  v.  Mitchell,  61  N.  Y.  "Wright,  210. 
398;  Farley  r.  Farley,  94  Ala.  501,  3  Freeman  r.  Freeman,  89  Minn. 
10  So.  646;  Morrell  v,  MorreU,  1  370,  40  N.  W.  167;  Conant  v.  Co- 
Barb.    318;    Garrat   r.    Garrat,   4  nant,  10  Cal.  349. 
Yeates,  244;  Trubee  r.  Trubee,  41 
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grant  leave  to  amend  by  stating  that  the  names  are  un- 
known.^ Where  the  name  is  unknown,  the  plaintiff  is  not 
relieved  from  all  identification;  but  on  the  contrary  is  r^ 
quired  to  relieve  this  uncertainty  by  alleging,  as  specifically 
as  he  is  able,  a  description  of  time,  place  and  circumstances 
in  such  a  manner  as  will  apprise  the  defendant  of  the  par- 
ticular occasion.*  Accordingly  where  one  averment  was 
that  defendant  had  committed  adultery  with  certain  persons 
named  "  and  also  with  divers  persons  in  the  states  of  New 
York  and  Pennsylvania  whose  names  are  unknown,"  it  was 
held  to  be  so  indefinite  that  no  divorce  could  be  granted 
upon  it;  there  being  no  statement  of  time,  place  and  circum- 
stances sufKcient  to  identify  the  oflfense  and  the  person  with 
whom  it  was  committed.*  For  the  same  reasons  the  follow- 
ing allegation  was  held  insuflBcient:  "The  defendant,  since 
the  marriage,  viz.,  in  the  month  of  November,  1851,  com- 
mitted adultery  with  a  female  in  the  city  of  New  York, 
whose  name  is  unknown  to  the  plaintiff  and  the  particular 
circumstances  whereof  are  unknown  to  the  plaintiff,  but 
which  she  expects  to  be  able  to  prove  at  the  trial  of  this 
cause."  "If,"  said  the  court,  "the  party  has  information 
sufKcient  to  warrant  the  belief  that  the  offense  has  been 
committed,  or  the  expectation  that  it  can  be  proven  at  the 
trial,  that  information  must  extend  at  least  to  the  particular 
place  or  locality  where  it  occurred,  though  the  name  of  the 
person  with  whom  may  be  unknown."  *  The  reason  here 
assigned  has  been  held  "  unsatisfactory  and  unfounded,"  be- 
cause there  are  many  cases  where  the  information  does  hot 
extend  to  the  particular  place  where  it  occurred;  "  as  in  the 
development  of  a  disease,  or  the  pregnancy  of  a  wife,  after 
the  absence  of  the  husband,  showing  non-intercourse  for  a 
year  or  upwards."    But  such  allegation  was  not  sufficient 

1  Richards  v.  Richards,  Wright»  v.  Morrell,  1  Barb.  318;  MiUs  v. 
802;  Bird  v.  Bird,  Wright,  88.  MiUs,  18  N.  J.  Eq.  444 

«  Hyde  v.  Hyde,  4  Sandf.  622;  Tim  »  Mmer  v.  Miller,  20  N.  J.  Eq.  21«. 
i;^.  Tiniy  47  How.  Fr.  253;  Morrell       ^Sandford,  J.,  inHeyde  v.Heyde» 

4  Sandf.  692. 
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because  it  did  not  contain  an  averment  that  she  could  not 
state  with  more  particularity  in  what  jklH  of  the  city  of  New 
York  the  offense  occui^red;  but  only  stated  that  the  particu- 
lar circumstances  thereof  were  unknown  to  her.  And  the 
conclusion  was  reached  in  this  case,^  that  even  if  the  name 
of  the  person  is  unknown,  the  time  and  place  are  not  re- 
quired to  be  stated  with  particularity,  but  it  is  sufficient  if 
the  time  be  stated  as  between  certain  specified  dates,  and 
the  place  as  in  a  certain  city,  if  the  plaintiff  further  alleges^ 
that  he  is  unable  to  state  more  particularly  the  times  and 
places;  and  this  appears  to  be  the  correct  rule. 

The  proof  must  of  course  follow  the  allegations  of  the 
petition,  and,  if  the  name  is  alleged  to  be  unknown,  the 
proof  must  establish  that  fact.-  If  the  name  is  given  in 
the  petition,  a  finding  that  adultery  was  committed  with 
persons  whose  names  are  unknown  will  not  support  a  decree.* 
If  there  is  an  allegation  giving  the  name  of  particeps  crimi- 
ni-s  and  another  allegation  of  adultery  with  persons  unknown, 
and  this  latter  allegation  is  insufficient,  proof  of  adultery 
with  persons  unknown  will  not  suffice.*  In  one  case  the 
defendant  prepared  to  disprove  any  evidence  that  she  had 
committed  adultery  with  a  certain  person  in  a  certain  county. 
But  on  the  trial  evidence  was  admitted  under  a  vague  and 
indefinite  allegation  that  she  had  committed  adultery  in 
said  county  with  another  person.  Chancellor  Kent  allowed 
a  new  trial  for  this  surprise.*    Afterwards  on  the  second 

^MitcheU  v.  MitcheU,  61  N.  Y.  How.  Pr.  258,  and  the  opinion  of 

398.    In  this  case  the  various  aUe-  Hoffman,  referee,  is  not  considered 

gations  passed  upon  in  the  foUow-  an  authority.    The  rule  stated  in 

ing  cases  have  been  set  out  in  full,  his  opinion,  Anon.,  17  Ab.  48^  is 

and  discussed,  criticised  and  dis-  overruled. 

tinguished,  viz.:  Codd  v.  Codd,  2  « Miller  r.  MiUer,  20  N.  J.  Eq.  216. 

Johns.  Ch.  224;  Germond  v,  Ger-  »Bokel  v.  Bokel,  8  Edw.  Ch.  876; 

mond,  6  Johns.  Ch.  347;  Wood  r.  Becker  r.  Becker,  Daily  Reg.  (N.  Y.) 

Wood,  2  Paige,  108 ;  Bokel  r.  Bokel,  Jan.  29, 1887. 

3  Edw.  Ch.  876;  Heyde  v.  Heyde,  4  <  Shoemaker  v.    Shoemaker,   20 

Sandf.  Ch.  692;  Strong  v.  Strong,  Mich.  222. 

8  Robt.  719;  Pramagiori  v,  Prama-  ^Germond  v,  Germond,  6  John, 

giori,  7  Robt  302;  Tim  v,  Tim,  47  Ch.  847. 
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and  third  trial  of  the  issue  it  was  found  that  plaintiflTs  testi- 
mony was  false  and  the  wife  was  innocent.^ 

§  182.  Indefinite  pleading— Bill  of  partienlars.—  If  the 
libel  or  petition  is  defective  because  the  terms  are  too  gen- 
eral and  uncertain,  the  plaintiff  may  voluntarily,  or  on  order 
of  the  court,  file  a  bill  of  particulars  stating  time  and  place 
more  definitely.*  The  defendant  applying  for  a  bill  of  par- 
ticulars must  make  a  showing  of  his  inability  to  meet  the 
allegations  set  out  in  the  complaint.'  He  is  not  entitled  to 
it  as  a  matter  of  course.  The  action  of  the  court  in  grant- 
ing or  refusing  such  order  is  discretionary.^  A  bill  of  par- 
ticulars is  sometimes  ordered  in  the  English  Divorce  Court, 
but  not  to  supply  defects  in  a  pleading.*  Under  the  rules  of 
code  pleading  the  proper  remedy  for  indefinite  pleading  is 
obtained  by  a  motion  to  make  the  pleading  more  definite 
and  certain,^  and  a  bill  of  particulars  should  not  be  applied 
for  unless  the  code  has  provided  for  it.^ 

§  183,  Same  —  Waiver. —  It  is  a  rule  of  code  pleading 
that  the  objection  that  a  pleading  is  indefinite  or  uncertain 
must  be  made  b^ore  answer  or  demurrer.  The  objection  is 
waived  by  the  filing  of  an  answer  or  demurrer  to  the  de- 
fective pleading.*  In  divorce  proceedings,  always  governed 
by  principles  of  its  own,  this  rule  ought  not  to  be  enforced 
where  it  is  obvious  that  a  pleading  is  too  indefinite.  The 
interest  of  the  state  is  paramount  to  the  rights  of  the  par- 
ties, and  such  interest  demands  that  the  truth  be  established 

^Oermond  v,  Gennond,  1  Paige,  596;  Codrington  v,  Codrington,  4 

S2.  Swab.  &  T.  68;  Hunt  v.  Hunt,  3 

«Realf  v.  Realf,  77  Pa.  31;  Gar-  Swab.  &  T.  574. 

rat  V,  Gsmt,  4  Yeates,  244;  Adams  ^  Freeman  v.  Freeman,  d9  Minn. 

V.  Adams,  16  Pick.  254;  Harrington  370. 

V.  Harrington,  107  Mass.  329;  Han-  'Tilton  v.  Beecher,  59  N.  Y.  176. 

cock's  Appeal,  64  Pa.  470;  CardweU  This  opinion  contains  a  discussion 

V,  CardweU,  12  Hun,  92.  of  the  law  of  bills  of  particulars  in 

'  Carrillo  r.  Carrillo,  6  N.  Y.  Supp.  civil  action& 

305.  8  CarriUo  v.  CarriUo,  6  N.  Y.  Supp. 

*  Harrington  v.  Harrington,  107  305.    And  see  Holston  v,  Holston, 

Mass.  329.  23  Ala.  777. 

*Pori»r  V,  Porter,  8  Swab.  &T. 
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by  a  fair  trial,  and  that  every  precaution  against  surprise  be 
taken.  Where  the  allegation  was  "  that  the  said  defendant 
hath  in  numerous  instances,  both  before  and  since  their  sep- 
aration, committed  adultery  in  this  state  and  elsewhere,"  it 
was  held  defective;  but  Chancellor  Kent  refused  to  send  the 
case  to  the  jury  until  it  was  amended,  although  the  defend- 

ft 

ant  had  answered  and  plaintiff  had  filed  his  replication.^ 
This  precedent  is  not  to  be  followed,  of  course,  where  the 
petition  is  not  obviously  uncertain  and  the  objection  is  tech- 
nical or  hypercritical. 

§  184.  Variance — Time  and  place. —  The  general  rule  in 
civil  cases,  that  time  and  place,  "  when  not  descriptive  of  the 
identity  of  the  subject  of  the  action,  will  be  found  immate- 
rial, and  need  not  be  proved  strictly  as  allegeil,''  ^  is  appli- 
cable to  divorce  proceedings.  Under  the  subject  of  evi- 
dence, it  will  be  seen  that  the  proof  need  not  conform  to  the 
time  and  place  alleged,  but  it  is  sufficient  if  the  evidence  es- 
tablishes the  offense  at  some  time  and  at  some  place.  The 
variance  of  the  proof  becomes  immaterial,  unless  the  defend- 
ant has  been  misled  by  it,  and  makes  a  showing  of  that  fact. 
This  would  seem  to  be  a  disregard  of  the  rules  of  pleading 
and  proving  an  issue,  but  it  must  be  remembered  that  the 
substance  of  the  issae  is  all  that  is  needful.  A  plaintiff  must 
succeed  if  he  has  proved  this  substance  of  the  issue,  although 
he  has  failed  to  prove  the  exact  time  and  place  alleged. 
Unless  the  defendant  shows  surprise,  the  variance  in  proving 
place  is  immaterial.'  A  variance  of  time  is  not  fatal.  It  is 
sufficient  if  the  proofs  bring  the  offense  within  the  statute 
of  limitations,*  and  during  the  marriage  of  the  parties.* 

In  the  trial  of  an.  indictment  for  adultery  it  is  not  neces- 
sary to  prove  the  precise  day  on  which  the  crime  was  com- 
mitted.*   Nor  is  it  necessary  to  prove  the  place  except  that 

1  Codd  17.  Godd,  2  Johns  Ch.  224  Eq.  210;  Black  v.  Black,  26  K.  J. 

« 1  GreenL  Ev.,  §  61.  Eq.  43a 

'  Washburn  v.  Washburn,  8  Mass.       ^  Patterson  v.  Patterson,  89  Tenn. 

181.  151, 14  a  W.  485. 
^Goodwin  v.  Goodwin^  23  N.  J.        cCom.  v,  Dacey,  107  Mass.  206. 
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it  occurs  within  the  jurisdiction  of  the  court.  The  same  is 
true  in  actions  for  divorce.  "  It  is  not  necessary  to  prove 
that  the  adultery  with  which  a  party  is  charged  should  have 
occurred  at  any  particular  time  and  place.  The  court  must 
be  satisfied  that  a  criminal  attachment  subsisted  between 
the  parties,  and  that  opportunities  occurred  when  the  inter- 
course, in  which  it  is  satisfied  the  parties  intended  to  in- 
dulge, might  have  taken  place."  *  There  may  not  be  sufficient 
evidence  standing  alone  to  prove  any  one  act,  and  the  evi- 
dence may  disclose  quite  enough  to  justify  the  inference 
that,  during  a  specified  period,  the  parties  were  living  in 
adultery.  In  such  case  adultery  wiU  be  inferred,  although 
there  is  no  proof  of  any  particular  act.^  The  reason  for  this 
rule  is  that  such  proof  is  often  the  best  obtainable  in  the 
nature  of  the  case.  In  some  instances  to  require  more  evi- 
dence would  be  asking  for  something  impossible  in  the 
nature  of  things.  The  place,  like  the  time,  is  immaterial, 
as  the  adultery  is  the  substance  of  the  charge.'  On  the 
other  hand,  the  proof  must  not  degenerate  into  proof  of  mere 
suspicious  circumstances  without  pointing  to  any  time  and 
place  whatever;  especially  when  the  plaintiff  has  knowledge 
of  specific  times  and  places  which  he  expects  to  prove.  The 
evidence  may  even  become  so  indefinite  as  to  fail  to  con- 
vince the  cQurt  that  the  offense  has  been  committed.^  The 
defendant  may  find  it  difficult  to  explain  such  indefinite 
evidence,  especially  if  it  is  false;  or,  if  there  is  no  definite 
time  pointed  out,  he  may  find  it  impossible  to  prove  an 
<ilihi^  even  if  he  was  absent  the  greater  portion  of  the  time. 
A  reasonable  rule,  under  such  circumstances,  is  to  require 

1  Dr.  Lushington  in  Davidson  v,  898;  Dailey  v,  Dailey,  Wright,  514; 

Davidson,  D.  &  S.  132.  Bokel  v.  Bokel,  8  Edw.  Cli.  876. 

>  Scheffling  v,  Scheffling,  44  N.  J.  >  Washburn  v.  Washburn,  8  Mass. 

Eq.  488, 15  A.  577;  Burdick  v.  Free-  181. 

man,  120  N.  Y.  420;    Walker   v,  « Denison  v.  Denison  4  Wash.  St 

Fraser,  9   Scotch  Ses.  Gas.  1091;  705,8OP.110O;  Kiieale  t7.Kneale,28 

Bramwell  v.  Bramwell,  8  Hagg.  Mich.  844;  Carter  v.  Carter,  62  lU. 

Ec  618;  Tucker  v.  Tucker,  11  Jur.  489. 
16 
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proof,  not  of  the  precise  time  alleged,  but  so  near  that  time 
that  tbe  variance  shall  not  operate  to  defendant's  prejudice.*' 

§  185.  Same  —  Person. — But  a  variance  of  person  is  fataV 
because  the  identity  of  the  offense  is  established  by  the  per- 
son. To  prove  adultery  with  a  person  not  named  is  depart- 
ing from  the  issue.  The  particular  offense  alleged  must  be 
proved."  If  adultery  with  a  particular  person  is  alleged,  the 
pleading  is  not  sustained  by  proof  of  adultery  with  some 
other  person.'  If  the  name  of  a  person  is  given,  proof  of  an 
unknown  person  wiU  not  suffice.* 

§  186.  Proof  by  judicial  records. —  It  is  a  general  rule^ 
the  exceptions  to  which  need  not  now  be  considered,  that  a 
person  cannot  be  affected,  much  less  concluded,  by  any  evi- 
dence, decree  or  record  to  which  he  was  not  actually,  or  by 
legal  implication,  a  privy.  Accordingly,  in  divorce  proceed- 
ings, the  defendant  is  not  affected  by  a  decree  in  another 
divorce  suit  finding  that  the  paramour  committed  adultery 
with  her.  Although  the  same  act  of  adultery  may  havo 
been  in  issue  in  the  former  suit,  yet  the  decree  rendered 
therein  is  not  admissible  against  the  wife  who  was  not  a 
party  to  the  proceeding.*  A  record  of  a  conviction  in  a 
criminal  prosecution  for  adultery  is  admissible  to  prove  the 
adultery,  in  an  action  for  divorce,*  although  the  conviction 
may  have  been  obtained  in  another  state.^  Such  evidence 
is  clearly  admissible,  because  the  accused  was  a  defendant  in 
the  prosecution  and  had  opportunity  for  making  a  defense. 
And  it  is  admissible  for  the  further  reason  that  the  state, 
being  a  party  to  the  prosecution,  is  also  a  party  in  every  suit 


1  Scheffliiig  V,  Scheffling,  44  N.  J. 
Eq.  488, 15  A.  577. 

2  Bennett  v.  Bennett,  24  Mich.  482. 
•  Prince  v.  Prince,  25  N.  J.  Eq. 

810;  Adams  v.  Adams,  20  N.  H. 
299 ;  Germond  v.  Germond,  6  Johna 
Oh.  347;  Green  v.  Green,  26  Mich. 
487. 

4  Bokel  V.  Bokel,  8  Edw.  Ch.  876; 
Kane  v.  Kane,  8  Edw.  Ch.  889;  Dun- 


lap  V.  Dunlap,  Wright,  210;  Beadle- 
ston  V,  Beadleston,  2  N.  T.  Supp. 
809. 

»  Rice  V.  Rice,  47  N.  J.  Eq.  559,  23 
A.  946;  Brisco  v.  Brisco,  cited  in 
Bray  v.  Bray,  1  Hagg.  Ea  163-5w 

•Randan  v.  RandaU,  4  Me.  82f. 
See  1  Green.  Ev.,  §  587. 

7  Burgess  v.  Burgess»  47  N.  H.  395. 
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for  divorce.  Since  the  marriage  is  an  essential  fact  to  be 
established  by  the  state  in  a  prosecution  for  adultery,  the 
record  of  the  conviction  establishes  the  marriage  as  well  as 
the  offense.^  Since  evidence  of  polygamy  is  not  evidence  of 
a  subsequent  adulterous  intercourse,  the  record  of  a  convic- 
tion for  polygamy  is  not  alone  sufficient  evidence  of  adul- 
tery.' The  attempt  to  commit  sodomy  being  a  cause  for 
divorce  in  ecclesiastical  law,  proof  of  a  conviction  of  that 
offense  is  sufficient  evidence  to  sustain  a  decree  of  divorce.* 
§  187.  Identity. —  In  proceedings  for  divorce  the  identity 
of  accused  must  be  established  by  satisfactory  evidence  or 
the  suit  will  be  dismissed.*  When  a  husband  is  charged  with 
adultery,  it  must  be  shown  that  he  was  the  party  that  was 
seen  on  the  occasion  related;  and  the  testimony  of  a  witness 
that  he  knew  the  husband,  and  was  certain  that  the  husband 
was  there  at  the  time,  is  not  sufficient  evidence  of  identity 
where  the  witness  is  not  corroborated  and  admits  that  he 
had  seen  the  husband  but  once,  and  that  was  four  or  five 
years  bef ore.*  "Where  the  proof  of  adultery  depended  upon 
the  question  of  identity  of  the  person  seen  in  bed  with  the^ 
wife  in  her  room,  the  testimony  of  one  witness  of  good  char- 

1  Anderson  v.  Anderson,  4  Me.  lips,  1  Eob.  Ec.  144;  Evans  v.  Ev- 
100.  In  ecclesiastical  courts  the  ans,  1  Eob.  Ec.  165;  Elwesv.  Elwes^. 
verdict  in  an  action  for  crim-  1  Hagg.  Con.  269.  In  New  York 
inal  conversation  was  admissible  the  verdict  of  crim,  con.  is  said  to^ 
against  the  wife  to  prove  the  hus-  afford  not  even  presumptive  evi- 
band's  honesty  of  purpose  and  to  dence  of  the  offense.  Williams  v. 
negative  collusion.  This  evidence  WiUiams,  3  Barb.  Ch.  628. 
Heems  to  have  been  considered  by  *  Wilson  v.  Wilson,  Wright,  128* 
the  court  in  connection  with  the  The  conviction  of  polygamy  is 
other  proofs;  but  the  plaintiff  was  some  evidence,  though  not  con- 
required  to  establish  the  offense  by  elusive,  of  the  nuUity  of  a  second 
other  competent  evidence.  Will-  marriage.  Pktterson  v.  Gaines,  6 
iams  V.  Williams,  1  Hagg.  CJon.  144;  How.  (U.  S.)  550. 
Chambers  v.  Chambers,  1  Hagg.  >  Bromley  v.  Bromley,  2  Add.  Ec 
Con.  439;  DiUon  v.  Dillon,  8  Curt  158;  Mogg  v.  Mogg,  2  Add.  Ec.  292. 
Ec.  Q6;  Halford  v.  Halford,  Poyn-  *  Prince  v.  Prince,  25  N.  J.  Eq. 
ter,  M.  &  D.  200;  Grindall  v.  Grind-  310. 

all,  3  Hagg.  Ec.  259;  Price  t?.  Clark,  *  Reid  v.  Reid,  17  N.  J.  Eq.  101» 
8  Hagg.  Ec.  265;  Phillips  v.  Phil- 
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acter  that  she  passed  by  the  room  occupied  by  the  wife  and 
saw  the  man  in  bed  with  her,  the  door  being  open  and  suf- 
ficient moonlight  to  enable  her  to  see  the  parties,  and  that 
the  bed  in  the  room  occupied  by  the  man  was  vacant  at  the 
time,  and  that  the  husband  was  away  from  home  at  the  time, 
is  sufficient  evidence  of  identity.*  It  is  suflScient  proof  of 
identity  that  the  person  committing  the  offense  passed  by 
-defendant's  name,  and,  when  asked  for  his  name,  gave  the 
name  of  defendant  and  also  delivered  his  card  with  that 
name  printed  upon  it.'  Under  ordinary  rules  of  evidence 
the  identity  of  the  party  may  be  established  by  photographs 
of  the  defendant.* 

§  1S8.  Oonfrontatton  or  presence  of  defendant  at  the 
trial. —  It  will  sometimes  happen  that  plaintiff's  witnesses 
are  not  acquainted  with  defendant,  and  while  they  testifj^ 
that  they  saw  a  certain  person  on  the  occasion  related,  yet 
they  cannot  identify  the  defendant  as  being  that  person 
until  he  is  before  them.  In  such  a  case  it  is  within  the  power 
of  courts  having  jurisdiction  in  equity  to  compel  the  attend- 
ance of  the  party  for  the  purpose  of  identification.  In  ec- 
'Olesiastical  practice  the  court,  upon  proper  showing,  granted 
.  an  order  upon  defendant,  called  a  ^^  decree  of  confrontation," 
notifying  him  to  appear  before  the  court  ^^and  there  to 
abide,  if  occasion  require,  during  the  sitting  of  said  court, 
and  then  and  there  to  undergo  a  confrontation  with  divers 
creditable  witnesses  to  be  in  this  cause  then  and  there  pro- 
duced and  sworn.  .  .  ."  The  witnesses  could  then  iden- 
tify the  defendant  as  the  party  committing  the  offense.^ 
This  form  of  decree  is  still  granted  in  suits  for  separation, 
but  in  suits  for  dissolution,  under  the  Divorce  Act,  a  different 

iBray  v.  Bray,  6  K  J.  Eq.  638;  but  the  point  is  not  directly  de- 

>  overruling  Id.,  6  N.  J.  Eq.  606,  on  cided. 

-qHestion  of  identity.  ^  Hooke  v.  Hooke,  4  Swab.  A  T. 

s  HuLse  17.  Hulse,  2  P.  &  M.  357.  296;  Entioknap  v,  Bioe,  4  Swab.  & 

<  See  Hnrtzig  u  Hurtzig,  44  N.  J.  T.  186;  Cnrtis  v.  Curtis,  6  Moore, 

Eq.  329, 15  A.  537.   In  Robertson  v.  252;  Searle  v.  Price,  2  Hagg.  Con. 

Robertson,  9  Daly,  44^  such  evi-  187. 

^dence  is  spoken  of  as  inadmissible. 
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method  has  been  provided.  In  our  courts  *he  party  may  be 
compelled  to  attend  for  the  purpose  of  identification  by  the 
usual  subpoena  for  witnesses,  or  by  a  direct  order  of  the  court, 
served  upon  the  party  and  enforced  by  proceedings  in  con- 
tempt, should  such  drastic  measures  be  necessary.  Such 
order  may  be  granted  although  the  party  is  incompetent  as- 
a  witness,  being  a  party  to  the  suit.  The  defendant  is  not 
brought  before  the  court  to  testify,  but  simply  to  enable  the 
witnesses  to  say  whether  or  not  he  is  the  party  to  whom 
their  testimony  refers.'  Other  means  may  be  adopted  by 
the  court  to  compel  the  attendance  of  the  party.  The  court 
may  deny  any  relief  not  a  matter  of  strict  right  unless  the 
party  comply  with  the  order  to  attend.  In  such  case  the 
court  may  refuse  to  allow  the  defendant  the  right  to  answer- 
after  time.* 

§  189.  Obscene  and  indelicate  evidence. —  No  evidencer 
should  be  excluded  by  a  court  because  it  may  be  of  an  in- 
delicate nature  or  offensive  and  obscene,  for  the  rights  of 
the  parties  must  be  determined,  and  a  court  cannot  refuse 
to  entertain  the  evidence  on  any  "  fastidious  notions  of  its 
own."  But  vulgar  and  obscene  language  must  be  avoided 
and  the  witnesses  examined  in  as  direct  a  manner  as  is  con- 
sistent  with  the  nature  of  the  subject.' 

^See  Jacobson  v.  Jacobson,  14  zHindmarsh    «i   Hindmarsh,   1 

Daly  (N.  Y.),  255.    In  this  case  the  P.  M.  24    The  order  granted  in 

address  of  the  wife  was  known  to  this  case  was  for  the  party  to  ap- 

her  attorney,  who  refused  to  re-  pear  or  make  an  appointment  with 

veai  it  to  the  plaintiff  or  his  wit-  petitioner's  solicitor  for  the  pur- 

nessesy  and  the  court  refused  to  pose  of  being  confronted  with  the 

compel  him  to  make  such  disclos-  witnesses. 

ur&    In  a  similar  case  the  court  'Abernathy  u  Abemathy,  8  Fla. 

ordered  the  -jpeaty  to  disclose  the  243;  Melvin  v.  Melvin,  58  N.  H.  569; 

address  or  attend  at  the  hearing.  Da  Costa  v.  Jones,  Ck>wper,  729;. 

Lloyd  V.  JAojd,  1  P.  &  M.  221.  Briggs  v.  Morgan,  3  Phimm.  325. 
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WITNESSES  AND  THEIR  TESTIMONY. 


§  190.  In  general 

191.  Confessions. 

192.  Denial  by  defendant 

193.  Effect  of  denial  by  accused 

and  partic&ps  criminis, 
194  Testimony  of  xxiramonr. 

195.  Necessity  of  corroboration. 

196.  Paramour's    confession    of 

guiltb 


§  197.  Declaration    of   paramour, 
not  in  presence  of  accused. 

198.  Testimony  of   husband   or 

wife  of  particeps  criminis, 

199.  Detectives. 

200.  Prostitutes. 
201  Pimps. 

202.  When  testimony  of  witness 

disregarded. 

203.  Opinion  of  witness. 


§  190.  Itt  general. —  The  competency  of  the  parties  as 
witnesses  in  a  divorce  suit  is  treated  of  elsewhere.^  What  is 
said  here  will  be  confined  to  questions  relating  peculiarly  to 
this  subject,  and  the  credibility  of  various  classes  of  wit- 
nesses and  the  weight  and  suflBciency  of  their  testimony. 
The  evidence  of  adultery  generally  consists  of  circumstantial 
evidence  related  by  witnesses.  The  sufficiency  of  the  circum- 
stantial evidence  has  been  treated,  and  it  now  remains  to 
examine  the  testimony  of  the  witnesses.  The  reports  con- 
tain a  great  variety  of  cases  calling  for  careful  examination 
of  testimony  to  determine  the  preponderance  of  the  evidence 
where  it  is  conflicting.  The  cases  are  valuable  as  illustra- 
tions of  general  principles  relating  to  the  evidence  of  adul- 
tery, but  are  worthless  as  exact  precedents. 

§  191.  Confessions. — Voluntary  confessions  of  adultery 
are  admissible,  and  are  often  most  convincing  when  consid- 
ered with  the  whole  testimony.  But  they  must  be  corrob- 
orated by  other  circumstances,  and  the  weight  which  they 
wiU  receive  is  justly  proportioned  to  this  corroboration. 
The  law  governing  the  admissibility  of  confessions  of  iewiul- 
tiery  is  treated  elsewhere.*  The  confession  by  a  defendant 
that  he  is  the  father  of  a  child  of  the  particeps  oriminis  is 
entitled  to  great  weight,  being  an  admission  strongly  ad- 


1  §  778,  Husband  and  wife  as  wit-       ^  See  §  781,  Confessions  and  ad- 
nessea  missions. 
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Terse  to  his  interests,  as  it  may  subject  him  to  a  suit  for 
divorce  as  well  indictment  for  the  crime  and  proceedings 
for  the  child's  support.^  In  some  states  this  kind  of  evidence  • 
is  excluded,  although  it  would  seem  to  be  admissible  if  cor- 
roborated in  some  important  particulars. 

§  192.  Denial  by  defendant. — Adultery  will  not  be  in- 
ferred against  the  positive  and  explicit  denial  of  the  ac- 
cused and  a  full  explanation  of  the  circumstances  showing 
them  to  be  consistent  with  innocence.'  But  if  the  denial  is 
not  explicit,'  and  the  explanation  of  the  circumstances  is 
f alse,^  or  is  at  least  improbable ;  *  or  the  defendant  does  not 
testify  in  his  own  behalf,*  the  weakness  of  the  defense  will 
strengthen  the  case  already  established  by  the  plaintiff.'' 
For  adultery  is  not  only  a  criminal  offense,  but  in  divorce 
proceedings  is  followed  by  loss  of  alimony  and  property, 
and  the  record  of  the  case  will  brand  the  accused  as  an 
adulterer,  so  that  it  is  presumed  that  a  party  who  is  innocent 
will  not  only  deny  the  allegations  but  interpose  a  vigorous 
defense.  The  non-production  of  evidence  apparently  within 
the  power  of  the  party  is  a  circumstance  of  more  or  less 
significance,  and  is  frequently  commented  upon  by  the  courts 
in  divorce  cases.  The  party  charged  with  adultery  should 
produce  the  paramour  as  a  witness,  or,  if  this  is  not  practical, 
an  effort  should  be  made  to  procure  his  deposition.  A  fail- 
ure to  do  so  is  alluded  to  as  a  lack  of  a  full  denial.' 

IS.  V.  Chanoj,  110  N.  C.  507, 14  Kan.  807,  24  P.  466;  Osborne  17.  Os- 

S.  K  780;  Musick  v.  Musick,  88  Va.  bome  (N.  J.  Eq.),  9  A.  69a 

18, 13  S.  R  802;  Stewart  v.  S.,  64  *Dunn  v.  Dunn  (N.  J.  Eq.),  21  A- 

Miss.  626;  Cayford's  Case,  7  Maine,  466;  McGrail  r.  McGrail,  48  N.  J. 

57.  See  contra,  Holland  v.  Holland,  Eq.  582,  22  A.  582;  reversed  in  Mo- 

2  Mass.  154  Grail  v,  McGrail,  49  N.  J.  Eq.  848. 

2Van  Voorhisv.  Van  Voorhis,94  ^Patterson  v.  Patterson  (N.  J. 

Mich.  60,  53  N.  W.  694;  Koenig  v.  Eq.),  20  A.  847. 

Koenig  (N.  J.  Eq.),  9  A-  750;  Throck-  «  Sigel  v.  Sigel,  20  N.  Y.  Supp.  877. 

morton  v,  Throckmorton,  86  Va.  7  stickle  v.  Stickle,  48  N.  J.  Eq. 

768, 11  S.  R  289.  886, 22  A-  60;  Whitenack  t%  White- 

>  Chapman  v.  Chapman,  129  HI  nack,  80  N.  J.  Eq.  474;  Graham  v. 

386,  21  N.  E.  806;  Noel  v.  Noel,  24  Graham,  50  N.  J.  Eq.  701. 25  A.  858. 

N.  J.  Eq.  187;  Burk  t;.  Burk,  44  ^Bray  v.  Bray,  6  N.  J.  Eq.  628f 
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The  testimony  of  a  defendant  must  be  carefully  consid- 
ered, not  overlooking  the  fact  that  the  interest  of  such  wit- 
ness is  a  strong  incentive  to  false  swearing.  But  if  his  tes- 
timony is  consistent,  and  his  attitude  and  manner  while 
testifying  do  not  impress  the  court  adversely,  his  testimony 
should  be  given  some  weight.  It  should  certainly  be  suffi- 
cient to  determine  the  case  in  his  favor  if  the  inference  of 
adultery  is  not  clear,  or  the  circumstances  may  fairly  be 
said  to  be  capable  of  two  interpretations.*  The  explana- 
tions of  the  defendant  are  entitled  to  great  weight  if  con- 
sistent with  the  circumstances.  But  the  mere  denial,  where 
defendant  testified  as  a  witness,  will  not  overcome  the 
weight  of  circumstantial  evidence.  Great  allowance  must 
be  made  for  the  motives  and  interest  of  the  defendant.  It 
was  formerly  thought  to  be  the  best  policy  to  exclude  the 
testimony  of  an  interested  party,  for  fear  that,  in  the  in- 
firmity of  human  nature,  he  would  not  testify  to  the  truth. 
Criminals  were  not  allowed  to  testify  because  it  was  be- 
lieved that  one  who  committed  a  crime  was  unworthy  of 
belief.  It  was  once  supposed  that  all  men  who  committed 
adultery  would  swear  that  they  were  innocent,  to  shield  him- 
self, and,  under  a  false  sentiment  of  honor,  to  screen  his 
paramour.  At  the  present  time,  however,  interested  parties 
are  allowed  to  testify,  but  these  considerations  still  affect 
the  weight  of  their  testimony.* 

§  198.  Effect  of  denial  by  accused  and  particeps  crimi- 
nlH, —  Both  accused  and  the  paHicepa  criminis  are  inter- 
ested witnesses.  Not  only  the  result  of  the  suit  and  their 
reputations  are  at  stake,  but  there  is  also  danger  of  in- 

Pond  V.  Pond,  182  Mass.  219;  Bibby  deny  the   adultery,  and  thought 

V,  Bibby,  83  N.  J.  Eq.  66;  Hunt  v.  she  had  so  sworn  until  she  read 

S.,  7  S.  E.  142.  the  conclusions  of  the  court,  the 

1  Mount  V.  Mount,  18  N.  J.  Eq.  decree  may  be  opened  for  further 

162.    Discovery  should  not  be  re-  prool    Osborne  ix  Osborne,  9  A. 

quired  from  a  party  in  a  divorce  698. 

suit  for  the  purpose  of  proving  'An  instruction  to  a  jury  com- 

adultery.    Redfern  u  Redfem,  90  menting  upon  the  weight  of  the 

Law  T.  120.    If,  while  testifying  testimony  of  a  party  in  a  divorce 

as  a  witness^  the  defendant  fails  to  case  is  not  erroneous  as  invading 
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dictment  for  the  offense.  While  their  testimony  is  admis- 
sible and  entitled  to  some  consideration,  yet  it  is  most  diffi- 
cult to  determine  its  correct  weight.*  It  is  clear  that  where 
the  case  rests  upon  the  uncorroborated  testimony  of  one 
witness  and  he  is  not  clear  as  to  the  identity  of  the  accused,^ 
or  the  details  of  his  testimony  are  improbable,'  or  evidently 
false  in  some  particulars,^  the  evidence  is  not  suflBcient  to  es- 
tablish a  charge  of  adultery  against  the  full  and  explicit 
denials  of  the  defendant  and  paramour.  And  if  their  adul- 
tery was  said  to  have  taken  place  fifteen  years  before,  and 
the  witness  admits  the  event  had  so  faded  from  his  memory 
that  he  did  not  at  first  recall  it,  their  positive  denial  is  de- 
cisive of  the  issue.^  A  most  difiicult  question  is  presented 
where  the  witness  has  no  corroboration  other  than  circum- 
stances established  by  satisfactory  testimony  of  others,  and 
both  the  accused  parties  deny  the  guilty  act  at  that  time. 
In  such  a  case  the  whole  testimony  must  be  reviewed,  and  the 
character  of  the  accused  parties  and  their  credibility  as 
well  as  that  of  the  witness  must  be  carefully  considered.* 
Where  the  husband  had  long  associated  with  prostitutes, 
and  a  witness  testified  in  effect  that  defendant  bought  liquor 
and  took  a  notorious  prostitute  into  the  woods  at  night  and 
remained  there  a  considerable  time,  the  denial  of  both  waa 
not  sufficient  rebuttal,  the  court  disregarding  the  testimony 
of  the  prostitute.' 

the  pio'dnce   of  the  jury.    Har-  <  Main  v.  Main,  50  N.  J.  Eq.  713, 24 

rington  t;.  Harrington,  107  Ma8&  A.  1024. 

329.  *  Cane  v.  Cane,  89  N.  J.  Eq.  148. 

1  See  effect  of  denial  in  WiUce  The  testimony  of  disinterested 
V,  Wilke,  17  N.  Y.  Supb  298;  Burk  witnesses  that  the  wife  was  seen 
r.  Burk,  44  Kan.  807,  24  P.  466;  in  bed  with  a  man  not  her  hus- 
Van  Voorhia  v.  Van  Voorhis,  94  band  is  not  overcome  by  the  ex- 
Mich.  60,  53  N.  W.  964  press  denial  of  the  suspected  par- 

2  Reid  V,  Reid,  17  K.  J.  Eq.  101.        ties.    McGrail  v.  McGrail   (N.   J. 
'  Breckmans  v,  Breckmans,   16    Eq.),  28  A.  511. 

N.  J.  Eq.  122;  8.  a,  17  N.  J.  Eq.  453;  «See  analysis  by  court  in  Rick- 
Meyer  V.  Meyer,  21  N.  J.  Eq.  246;  ard  v.  Rickard,  9  Or.  168. 
Schetaing  v,  Scheffliilg,  44  N.  J.  Eq.  ^Musick  v.  Musick,  88  Va.  13,  la 
438;  Larrison  v,  Larrison,  20  N.  J.  S.  E.  308. 
Eq.  100. 
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§  194.  Testimony  of  paramour.— The  paramour  is  a  com- 
petent witness,^  and  his  or  her  testimony  is  admissible.*  Such 
witness  may  refuse  to  answer  any  questions  which  in  any 
way  have  a  tendency  to  criminate.'  And  unless  the  protection 
as  a  witness  is  claimed,  the  paramour  may  be  interrogated 
concerning  the  adultery  with  defendant.*  The  testimony  of 
the  particeps  criminis^  like  that  of  an  accomplice,  should 
always  be  listened  to  with  caution.*  For  many  reasons  this 
kind  of  testimony  is  regarded  as  having  less  weight  than  the 
testimony  of  disinterested  witnesses  of  good  character.*  But 
where  the  evidence  is  otherwise  doubtful,  such  testimony, 
although  not  untainted,  is  decisive.^  If  the  paramour  resides 
near,  or  his  testimony  might  have  been  obtained,  the  failure 
of  the  accused  to  procure  such  party  as  a  witness  or  obtain 
his  testimony  may  be  alluded  to  as  a  lack  of  denial,^  and  cer- 
tainly furnishes  good  grounds  for  distrusting  the  evidence 
offered.* 

§  196.  Necessity  of  corroboration.— The  testimony  of  a 
paramour  that  adultery  was  committed  should  be  corrobo- 
rated.*® The  courts  are  reluctant  to  grant  a  decree  without 
some  corroboration,  and  may  refuse  to  do  so.^    But  while 

1  Rapalje  on  Witnesses,  seca  21,  ^  Mayer  v.  Mayer,  21  N.  J.  Eq.  248. 
42,  48,226.  8 Bray  v. Bray,  2  Halst  Ch.  628. 

2  Brown  v.  Brown,  5  Mass.  820;  *Pond  v.  Pond,  182  Mass.  219; 
Lawson  v.  S.,  20  Ala.  65;  a  v.  Crow-  Bibby  u  Bibby,  83  N.  J.  Eq.  66. 
ley,  18  Ala.  172;  Moulton  v.  Moul-  i<^  Emmons  v.  Emmons,  Walker 
ton,  13  Me.  110;  2  Green.  Ev.  46;  (Mich.),  582;  Van  Cort  v.  Van  Cort» 
Soilleanz  v.  Soilleauz,  1  Hagg.  Con.  4  Edw.  Ch.  621 ;  Anon.,  5  Rok  (N.  Y.) 
:37s.  611;  Don  v.  Douglass,  10  Scotch 

sMayo  v.  Mayo,  119  Mass.  290.  Sess.  Cas.  (2d  Ser.)  1046;  Simmons 

4nebblethwaitet;.Hebblethwaite,  v,  Simmons,  11  Jur.  880;  Best  «. 

id  P.  &  M.  29.  Best,  see  Poynter,  Mar.  &  Div.  198, 

^  Herrick  v,  Herrick,  81  Mich.  298 ;  note. 

Van  Epps  v.  Van  Epps,  6  Barb.  820;  "  Beadleston  v.  Beadleston,  2  N. 

Hunt  V.  Hunt  Dean  &   S.  121;  Y.  Supp.  809;  Payne  v.  Payne,  42 

Thompson  n,  Thompson,  10  Rich.  Ark.  285;  dine  v.  Cline,  10  Or.  474, 

Eq.  416.  16  P.  282;  Evans  u  Evans  (Ky.),  20 

« Lewis  V.  Lewis,   9   Ind.   105;  a  W.  60S. 
Scheffllng  v.  Scheffling,  44  N.  J.  Eq. 
483, 15  A.  577. 
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fluch  testimony  should  be  corroborated,  yet  it  is  not  abso- 
lutely necessary,*  It  is  said  that  corroboration  is  required 
more  as  a  precaution  than  as  a  rule  of  law,  and  such  precau- 
tion was  founded  on  the  inability  of  the  party  charged  to 
contradict  the  testimony  of  the  paramour.^  Corroboration 
is  usually  required  where  the  jpa^tioeps  crimims  is  a  prosti- 
tute.' Corroboration  was  at  one  time  required  when  the  tes- 
timoily  of  the  paramour  could  not  be  contradicted  by  husband 
or  wife,  they  being  incompetent  to  testify  in  divorce  cases.* 
The  correct  doctrine  is  believed  to  be  that  the  court  may 
admit  such  testimony  without  corroboration,  and  instruct 
the  jury  to  receive  such  evidence  with  caution,  but  that  they 
are  to  determine  the  credibility  of  the  witness  and  the  weight 
of  such  testimony.*  It  is  error  for  the  court  to  instruct  the 
jury  that  the  testimony  of  the  partio^s  criminisy  who  has 
been  convicted  of  a  like  crime,  is  insufficient  to  sustain  the 
charge  unless  his  testimony  is  corroborated,  as  this  would 
deprive  the  jury  of  the  right  to  determine  the  weight  of  such 
testimony.'  In  ecclesiastical  courts  the  testimony  of  one 
witness  was  never  sufficient  to  establish  any  fact,  but  this 
rule  is  not  followed  in  this  country  unless  required  by  stat- 
ute. If  the  accused  declines  to  testify  on  his  own  behalf,  the 
verdict  of  a  jury  may  be  based  upon  the  uncorroborated  tes- 
timony of  the  co-respondent.'' 

§  196,  Paramonr's  confession  of  gnilt. — It  frequently 
happens  that  the  paramour  admits  that  the  offense  has  been 
committed  VTlth  the  defendant.  But  such  admissions  are 
invariably  disregarded,  unless  they  are  corroborated  in  some 

1  Crary  v.  Crary,  18  N.  Y.  Supp.  Ev.,  §§  880, 881;  Stew.  Mar.  &  Div., 

75a  g§  247,  85a 

^Steffens  v.  Steffens,  11  N.  Y.  ^See  Cautionary  Instrootions,  2 

Supp.  424,  Compare  2  Bishop,  Mar.  Thompson  on  Trials.    But  such  in* 

A  Div.,  sea  642,  with  his  late  work,  struction  must  not  invade    the 

Bishop,  Mar.,  Sep.  &  Div.,  sec  1419.  province  of  the  jury. 

sBanta  v.  Banta,  8  Edw.  Ch.  295;  ^Poertner  v.  Poertner,  06  Wis. 

Bishop  V.  Bishop,  17  Mich.  21t  644. 

*  See  Taylor,  Ev.,  §  967;  1  Green.  7  Crary  v.  Crary,  18  N.  Y.  Suppw 

758. 


252  ADULTERY.  [§  197. 

way.^    It  is  sufficient  corroboration  to  prove  lewd  conduct 
and  an  adulterous  intent  on  the  part  of  both.^ 

§  197.  Declarations  of  paramour  not  in  presence  of  ac- 
cnsed. —  The  declarations  and  confessions  of  a  paramour^ 
not  made  in  the  presence  of  the  accused  and  not  communi- 
cated to  him,  are  not  admissible.'  In  order  that  he  may  be 
held  as  admitting  what  the  paramour  said,  accused  must 
have  known  and  fully  understood  the  language  used  and 
have  been  in  a  position  to  deny  the  confession,  if  the  oc- 
casion would  ordinarily  and  naturally  call  for  such  denial.* 
For  instance,  the  paramour,  while  registering  the  names  of 
himself  and  defendant  on  the  hotel  register,  asked  the  clerk 
for  connecting  rooms.  The  defendant  was  standing  near 
at  a  stairway  some  fifteen  feet  away  and  made  no  objection. 
It  was  held  that  this  request  of  the  paramour  was  not  admissi- 
ble, it  not  appearing  that  the  wife  heard  the  conversation.* 
And  so  a  letter  from  the  paramour,  not  received  by  defend- 
ant and  therefore  not  adihissible  as  an  admission  of  hers,  is 
not  admissible,  because  the  wife  has  in  no  way  participated 
in  the  act  of  writing  and  sending  the  letter.® 

1  Evans  v.  Evans  (Ky.),  20  S.  W.  with  innocence,  and  the  court  re- 

(K)5;  Cline  v.  Cline,  10  Or.  474^  16  fused  to  believe  the   paramour's 

P.  282.  testimony. 

^Steffens  v.  Steffens,  11  N.  Y.  'Lawson  r.  S.,aO  Ala.  65;  Leary 
8up|x  424, 19  avil  Proa  R  267.    In  v.  Leary,  18  Ga.  696;  Matcbin  v. 
this  case  the  evidence  relied  on  was  Matcbin,  6  Pa.  332;   Fairchild  r. 
the  admission  of  one  B.  that  he  Fairchild,  1  Kulp  (Pa.),  400;  Hurt- 
had  intercourse  with  the  wife  in  zig  v.  Hurtzig,  44  N.  J.  Eq.  829, 15 
the  open  fields  in  the  night.    There  A.   537;    Doughty  v.  Doughty,  5 
was  no  attempt  to  prove  a  criminal  Stew.  Ch.  82.    See,  also,  Burgess  r. 
attachment  between  them  or  that  Burgess,  2  Hag.  Con.  228;  Harris 
they  were  together  or  absent  on  v,  Harris,  2  Hag.  Ea  376,  note; 
that   night     The   only   evidence  Croft  v.  Croft,  3   Hag.    Ec   810; 
tending  to  show  undue  intimacy  Faussett  v,  Faussett,  13  Jur.  688. 
was  that  the  wife  was  seen  reclin-  ^  1  Green.  Ev.  197. 
ing  on  the  lawn  with  her  head  ^  Pond  v.  Pond,  132  Mass.  219. 
upon  Bb    But  there  were  others  «TiUison  t?.  TiUison,  68  Vt  411. 
present,  and  there  was  no  attempt  22  A.  531 ;    Hobby  tt  Hobby,  04 
to    conceal   their   conduct    This  Barb.  277. 
conduct  was  held  to  be  consistent 
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§  196.  Testimony  of  husband  or  wife  of  particeps  crim- 
inis. —  Where  adultery  is  an  indictable  oflFense  the  husband 
or  wife  of  the  particeps  criminis  cannot  testify  in  a  divorce 
case  to  establish  the  offense,  for  this  would  be  a  violation  of 
the  common-law  prohibition  of  an  accusation  of  crime  by 
one  of  the  married  parties  against  the  other.*  But  if  adul- 
tery is  not  indictable,'  or  the  statute  permits  the  parties  to 
testify  where  the  indictment  is  for  adultery,'  the  husband  or 
wife  of  ihe^  particeps  criminis  may  testify. 

§  199.  Detectives. — The  testimony  of  detectives  ^nployed 
to  watch  the  suspected  party  is  admissible,  but  should  be  re- 
ceived with  caution.  There  is  an  incentive  to  shade  the  tes- 
timony to  suit  the  employer's  purpose,  and  when  the  amount 
of  the  detective's  pay  depends  upon  the  extent  of  his  em- 
ployment, which  depends  upon  the  discoveries  he  is  able  to 
make,  his  testimony  is  spoken  of  as  ^^  a  most  dangerous  in- 
strument."* There  are  instances  reported  where  the  sus- 
pected party  has  been  induced  by  false  representations  of 
detectives  to  enter  a  house  of  ill-fame  in  order  to  manufact- 
ure testimony  for  a  divorce  suit.*  In  one  instance  a  detective, 
by  paying  the  expenses  of  an  outing  and  laying  the  plans 
for  staying  over  night  at  a  hotel,  actually  brought  about  the 
adultery  complained  of.*  Experience  has  shown  that  such 
testimony  should  be  corroborated,  but  it  is  doubtful  if  such 
corroboration  is  required  by  any  rule  of  law.''  In  ordinary 
circumstances  there  is  no  reason  why  the  testimony  of  a 

iBioe  V.  Sioe  (N.  J.  Eq.),  18  A.  *Caiie  t?.  Cane,  89  N.  J.  £q.  148; 

467;  Com.  v.  Welch,  es  Me.  410.  Van  Voorhis  v.  Van  Voorhis,  94 

«Van   Court  v.   Van   Court,  4  Mich.  «0,  68  N.  W.  964 

Ed w.  Ch.  «21.           "  •  Qower  v.  Gower,  2  P.  D.  428. 

SLord  «.  a,  17  Neb.  626,  28  N.  W.  ^Hurtzig  v.  Hurtzig,  44  N.  J.  Eq. 

507;  S.  V,  Bennett,  81  la.  24;  S.  v.  829,  affirmed  in  46  N.  J.  Eq.  868; 

Sloan,  66  I&  219;  S.  u  Hazen,  89  Chapman  v.  Chapman,  129  111.  886, 

la.  648;  MorriU  v.  a,  6  Tex.  Ap.  21  N.K  806;  Break!  y  r.  Breakly,  26 

447.  Weekly  Digest,  28.    In  Pullen  r. 

^  Sopwith   V.  Sopwith,  4  Swab.  Pullen,  20  A.  215,  the  testimony  of 

&.  T.  248;  Blake  v,  Blake,  70  DL  a  detective  was  disregarded. 
618. 
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detective  should  be  received  with  more  caution  than  the  tes- 
timony of  an  expert  or  of  a  witness  having  some  interest  in 
the  controversy.  In  some  circumstances  such  testimony  is 
valuable  and  is  received  with  confidence.^  Mtich  depends 
upon  the  character  of  the  witness  and  the  probability  of  his 
testimony.  "Where  a  detective  made  extravagant  promises 
of  reward  to  witnesses  while  searching  through  houses  of 
ill-fame  for  evidence,  his  testimony  was  disregarded.' 

§  200.  Prostitutes. —  A  woman  who  submits  to  indis- 
criminate sexual  intercourse  with  or  without  compensation  * 
is  a  prostitute.  The  fact  that  a  witness  is  a  prostitute  can- 
not be  shown  to  impeach  her  credibility.*  It  is  said,  how- 
ever, that  departure  from  the  path  of  rectitude  impairs  the 
moral  sense  and  weakens  the  obligation  to  speak  the  truth, 
and  such  is  the  almost  universal  experience  in  our  courts.* 
But  it  is  held  that  because  unchastity  is  not  always  accom- 
panied by  a  bad  reputation  for  truth  and  veracity,  her  tes- 
timony should  not  be  impeached  by  showing  her  to  be  a 
prostitute.*  She  may  have  been  excluded  from  respectable 
society  by  immoral  conduct,  and  yet  have  a  general  reputa- 

iMcGrail  v.  McGraa  48  K  J.  Eq.  la.  1,  61  N.  W.  1169.    AU  the  cir- 

632,  reversed  in  49  N.  J.  £q.  848.  cumstances    of    his   employment 

See  evidence  in  McGraU  v,  McGrail  and  the  conferences  with  his  em- 

(N.  J.  £q.),  28  A.  611;  MoUer  v,  Mol-  ployee,  would  also  be  admissible  as 

ler,  116  N.  Y.  466;  Dunn  v,  Dunn  showing  the  credibility  of  the  wit- 

(N.  J.  £q.),  21  A.  466.  ness  and  his  interest  in  the  event 

*  Throckmorton   v.   Tlirockmor-  of  the  suit 

ton,  86  Va.  768,  11  S.  K  289.    If  the  »  S.  u  Clark  aa.),  43  N.  W.  27a 

witness  acted  as  a  procurer  and  ^  Jones  v.  State,  18  Tex.  168;  S.tv 

stood  guard   while  the  act   was  Larkin,  11  Nev.  814;   HoUand  tv 

committed,  his  testimony  is  with-  Barnes,  68  Ala.  88;  Mclnerery  r. 

out    value,    unless    corroborated.  Irwin  (Ala.),  7  Sa  841.    But  see. 

Whitenack  v.  Whitenack,  36  N.  J.  contra,  S,  v.  Shields,  18  Ma  237;  & 

Eq.  474.  V.  Grant,  79  Ma  133;  a  v.  Rider 

For  the  purpose  of  impeachment  (Ma),  8  S.  W.  723;   S.  v.  Shoyer 

the  detective  may  be  asked  what  (Ma),  16  S.  W.  286. 

compensation  he  was  to  receive,  ^  See  attempt  to  obtain  perjured 

and  whether  his  compensation  de-  testimony  in  MoUer  v,  MoUer,  115- 

pended  upon  the  success  in  pro-  N.  T.  466. 

curing  a  divorce.    S.  v,  Carroll,  86  *  Holland  v.  Barnes^  68  Ala.  83. 
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tion  for  truthfulness.^  Their  testimony  is  admissible;*  but 
the  court  may  properly  refuse  to  grant  a  divorce  on  such 
evidence  unless  corroborated.'  The  court  or  jury  should 
consider  such  testimony  in  the  light  of  surrounding  circum- 
stances, and  give  it  such  credence  as  it  deserves.*  And  if 
the  testimony  is  deemed  sufficient,  the  decree  or  verdict  is 
not  erroneous,  although  the  testimony  was  not  corroborated.*^ 

§  201.  Pimps. —  The  testimony  of  a  pimp  or  procurer  is 
not  entitled  to  more  weight  than  that  of  a  prostitute.  The 
testimony  of  such  parties  is  received  with  the  same  caution 
and  under  substantially  the  same  rules  as  is  given  in  the* 
foregoing  section.®  One  who  allows  a  prostitute  to  occupy 
rooms  over  his  saloon,  and  frequently  sends  for  her  upon  re- 
quest of  men  wishing  to  see  her,  is  a  pimp,  and  his  testimony 
may  be  disregarded.^  Servants  employed  in  a  house  of  ill- 
fame  are  under  the  same  cloud  as  their  employer,  and  their 
testimony  is  subject  to  the  same  objections.® 

§  202.  When  testimony  of  witness  disregarded.—  It  is 
not  error  for  the  court  to  disregard  the  testimony  of  any 
witness.  The  court  must  be  satisfied  not  only  that  the  evi- 
dence is  probable,  but  that  it  is  true  and  consistent,  and  that 
the  witness  is  not  mistaken.*  Where  complainant's  evidence 
consists  of  but  one  witness,  his  testimony  wOl  be  disregarded 
where  it  is  inconsistent  and  manifestly  false  in  some  partic- 

1  Croft  r.  State,  8  Ean.  450;  South-  ^Whitenack   v.  Whitenaok,   86 

wich  V.  Evans,  24  Ga.  461.  N.  J.  £q.  474;  Blake  v.  Blake,  70 

« I(L  IlL  6ia 

*Turney  v,  Turney,  4  Edw.  Ch.  'Wagoner  v.  Wagoner,  76  MdL 

566;  Anon.,  5  Rob.  611;  Sims  v.  811, 10  A.  221. 

Miles,  13  Scotch  Ses&  Cas.  638;  Gin-  »  piatt  v.  Piatt,  5  Daly,  295. 

ger  V.  Ginger,  1  P.  &  M.  87;  Clare  v.  »  Bishop  v.  Bishop,  17  Mich.  211; 

Clare,  19  N.  J.  Eq.  37.  Fanning  v.  Fanning,  20  N.  Y.  Supp. 

*  Anon.,  17  Ab.  Pr.  48;  Wagoner  849;  Bray  v.  Bray,  6  N.  J.  Eq.  506; 

V.  Wagoner,  76  Md.  811, 10  A.  221;  Kneale  v,  'Kneale,  28  Mich.  844; 

Bapalje  on  "Witnesses,  sec.  182,  cit-  Sopwith  v.  Sopwith,  4  Swab.  &  T. 

ing  State  v.  Shields,  45  Conn.  256;  243;    Alexander   t7.    Alexander,  2 

State  V,  Eandolph,  24  Conn.  363.  Swab.  &  T.  95;  Johnson  v,  Johnson 

»  MoUer  v.  Moller,  116  N.  Y.  466;  (Or.),  36  P.  161. 
Paul  V.  Paul,  10  Stew.  Ch.  23;  Banta 
P.  Banta,  8  Edw.  Ch.  295. 
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ulars.*  The  witness  may  be  honest  but  may  have  dra¥m 
improper  conclusions  from  the  events  related; *  or  it  may  be 
shown  that  the  witness  from  his  position  could  not  have 
seen  what  he  related.' 

The  wilful  false  swearing  of  a  witness  as  to  some  partic- 
ulars does  not  absolutely  discredit  him,  but  his  whole  testi- 
mony is  to  be  submitted  to  the  jury,  and  they  are  to  determine 
how  much  credence  it  deserves.*  A  witness  may  be  recalled 
and  show  that  she  has  testified  falsely  on  her  former  exam- 
ination, and  though  her  testimony  is  thus  self-impeached,  it 
will  be  considered  with  the  whole  testimony  and  believed  if 
there  is  sufficient  corroboration.'  The  testimony  of  a  wit- 
ness manifestly  hostile  to  defendant  will  be  disregarded  al- 
though such  testimony  is  positive  and  direct,  and  the  circum- 
stances are  minutely  related.* 

The  value  of  testimony  decreases  as  the  events  related  are 
remote  from  the  time  of  trial,  and  the  testimony  of  a  party 
or  a  witness  may  be  disregarded  where  the  facts  were  not 
complained  of  or  related  to  others  for  years  afterward. 
The  conduct  of  the  plaintiff  at  the  time  he  learns  of  the  in- 
discretions of  the  wife  is  often  material  in  weighing  the  evi- 
dence. If  plaintiff  showed  no  confidenee  in  the  evidence 
before  him,  or  waited  until  the  alleged  paramour  was  dead, 
the  court  will  regard  his  case  with  suspicion.^  Where  a  wife 
had  witnessed  what  she  afterwards  claimed  to  have  been 
<dreumstances  sufficient  to  prove  adultly,  but  lived  with  the 
parties  for  more  than  a  year  and  did  not  accuse  them  or 

1  Main  v.  Main,  50  N.  J.  £q.  712,  discovered  evidence  entitling  the 

24  A.  1024.  applicant  to   offer  farther  testi- 

3  Scdieffling  v,  SIcheffling,  44  N.  J.  mony  after  the  issue  has  been  sub- 

£q.  48a  mitted. 

'Hawks  V.  Hawks,  8  £dw.  Ch.  ^Haggard  v.  Haggard,  62  la.  82. 

494;  Larrison  v,  Larrison,  20  N.  J.  ^Derby  v.  Derby,  21  K  J.  Eq.  8&- 

£q.  100;  Breckmans  v.  Breckmans,  57.    The   plaintiff   did   not   com- 

16  N.  J.  Eq.  122.  mence   proceedings   in  this   case 

<  Smith  r.  Smith,  18  N.  T.  Suppi  until  eighteen  months  after  dis- 

■817.  oovery  of  the  alleged  offense  and 

^  Rice  V,  Bice,  47  N.  J.  Eq.  559,  28  more  than  a  year  after  the  con* 

A.  947.    Such  testimony  is  newly  fession. 
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change  her  conduct  towards  them,  this  was  looked  upon  as 
4in  admission  that  she  did  not,  at  the  time  or  subsequently, 
believe  they  were  guilty.*  The  fact  that  the  conduct  of  the 
accused  parties  was  not  deemed  even  suspicious  by  the  wit- 
nesses at  the  time,  or  for  a  long  time  afterwards,  is  strong 
proof  that  their  later  impressions  were  unfounded.*  Serv- 
a,nts  who  do  not  reveal  the  suspicious  circumstances  to  the 
husband  as  soon  as  they  occur  may  refrain  from  doing  so 
through  worthy  motives  and  to  avoid  family  dissension;' 
but  where  they  do  not  disclose  the  facts  for  five  or  six  years, 
-and  until  coached  by  the  plaintiff,  their  testimony  should  be 
disregarded.* 

§  203.  Opinion  of  witness. —  As  a  general  rule  a  witness 
must  testify  to  facts,  and  is  not  competent  to  give  his  opinion 
or  conclusion  based  upon  facts  unless  he  is  testifying  as  an 
expert.'  But  there  is  an  exception  to  this  rule.  It  is  now 
maintained  by  high  authority  that  the  opinion  of  a  witness 
is  admissible  upon  two  conditions:  "First,  that  the  sub- 
ject-matter to  which  the  testimony  relates  cannot  be  repro- 
duced or  described  to  the  jury  precisely  as  it  appeared  to 
the  witness  at  the  time;  and  second,  that  the  facts  upon 
which  the  witness  is  called  to  express  his  opinion  are  such 
as  men  in  general  are  capable  of  comprehending  and  under- 
standing." *  Such  testimony  is  admissible  on  the  ground  of 
necessity.  For  the  witness,  however  intelligent  he  may  be, 
cannot  describe  minutely  all  the  actions  he  has  seen,  or  re- 
produce before  the  jury  the  sounds  he  has  heard.  In  such 
oase  the  witness  should,  in  the  interest  of  justice,  be  allowed 
to  state  the  impression  which  the  event  produced  upon  his 

iRickard  v.  Bickard,  0  Or.  16&-  v.  Leaning,  25  N.  J.  £q.  241;  £d- 

177.                .  mond's    Appeal,    57    Pa.  St    232; 

*Soper  V,  Soper,  29  Mich.  305.  WiUiams  r.  WiUiams,  1  Woodward 

•Bray  v.  Bray,  6  N.  J.  Eq.  506;  Rep.  308;  Richards  v,  Richards,  37 

affirmed,  page  628.  Pa.  St.  225;  Bishop  v.  Bishop,  30 

*  Hampton  v.  Hampton,  87  Va.  Pa.  St  412;  Carter  v.  Carter,  37  HL 

148-161, 12  a  E.  340.  Ap.  219. 

»Cox  V.  Whitfield,  18  Ala.  738;  «Com.  v.  Sturtivant^  117  Mass. 

Cameron  v.  S.,  14  Ala.  546;  Leaning  122. 
17 
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mind ;  for,  if  the  circumstances  were  such  as  men  in  general 
are  capable  of  understanding,  this  witness  is  more  capable 
of  arriving  at  the  truth  than  the  jury  wilt  be  from  his  rela- 
tion of  the  facts.^  A  witness  may  be  asked  his  opinion 
whether,  in  view  of  all  the  circumstances  he  has  related,  the 
parties  committed  adultery.^  Where  a  witness  testified  that 
he  heard  a  noise  on  a  lounge  in  an  adjoining  room,  and  re- 
lates the  conversation  of  the  suspected  parties  and  describes 

1  State  V.  Ward.  61  Vt  153, 17  A.  relied  thereon.  If  a  witness 
483.  In  this  case  a  witness  was  stopped  short,  and  gave  no  opin- 
aUowed  to  testify  that,  in  his  opin-  ion,  the  judge  accepted  this  as  a- 
ion,  a  horse  was  tired,  that  a  track  caution;  yet,  in  any  event,  his  own 
was  made  by  an  overshoe,  and  that  opinion,  not  the  witnesses*,  deter- 
a  certain  track  in  the  snow  was  a  mined  the  decision.  Elwest^.EIwes 
sleigh  track.  *'A  witness  is  al-  1  Hagg.  Con.  269;  Atkinson  v.  At- 
lowed  to  state  appearances  in  any  kinson,  2  Add.  Ec.  484.  We  should 
case  where  they  are  in  their  nat-  probably  look  upon  this  peculiar 
ure  incapable  of  exact  and  minute  practice,  like  that  of  reqiiiring 
description;  e.  g.,  the  health  or  more  than  one  witness  to  the 
sanity  of  a  person,  the  appearance  principal  fact,  as  attaching  to  the- 
when  charged  with  a  crime;  and  ecclesiastical  courts  rather  than  ta 
when  the  facts  are  of  such  a  char-  the  subject-matter,  and  not  to  be 
acter  as  to  be  incapable  of  being  adopted  elsewhere.  Or  if  w& 
presented  with  their  proi>er  force  deemed  it  suited  to  cases  wherein 
*to  anyone  but  the  observer  him-  the  judge  is  to  pass  upon  the  testi- 
self  so  as  to  enable  the  triers  to  mony,  still  it  would  be  unsafe  ta 
draw  a  correct  or  intelligent  con-  submit  such  evidence  to  a  jury.'*^ 
elusion  from  them  without  the  aid  2  Bishop,  Mar.,  Sep.  &  Div.  768. 
of  the  judgment  or  opinion  of  the'  One  court,  in  excluding  the  opin- 
witness  who  had  the  benefit  of  a  ion  of  a  witness,  remarked  that  in 
personal  observation,  the  witness  divorce  suits  "the  opinion  of  a  wit- 
is  allowed,  to  a  certain  extent,  to  ness  might  greatly  assist  the  chan- 
add  his  conclusion,  judgment  or  cellor  in  determining  whether  the 
opinion."  Citing  Bates  v.  Sharon,  offense  was  connived  at,  or  whether 
45  Vt  474.  there   had  been  a   condonation.*' 

S"In  the  ecclesiastical  practice  Cameron  v,  S.,  14  Ala.  546. 

the   witnesses   to   adultery  were  The    ecclesiastical    courts,    al- 

asked  whether  or  not  they  believed  though  permitting  the  witness  to 

the  criminal  fact  to  have  trans-  state  his  impression  and  belief,  did 

pired  at  the  times  testified  ta  The  not  feel  bound  by  such  opinions, 

judge  was  not  bound  by  the  an-  Crewe  v.  Crewe,  8  Hag.  Ea  128; 

swer,  but  was  entitled  to  know  Hamerton  v,  Hamerton,  2  Hag.  Ea 

their  opinions,  and  he  sometimes  8-rl5b 


§  203.]  WITNESSES   AND   THEIR  TESTIMONF.  259 

the  sounds  which  he  heard,  he  is  competent  to  give  his  opin- 
ion whether  or  not  the  parties  committed  adultery.^  But 
the  authorities  are  not  uniform  upon  this  question.  There 
are  some  decisions  which  hold  that  a  witness,  after  stating 
all  the  circumstances,  cannot  give  his  opinion  or  conclusion 
that  adultery  was  committed.'^  These  rulings  were  appar- 
ently based  upon  the  theory  that  to  admit  such  opinion 
would  be  to  invade  the  province  of  the  jury,  and  the  reasons 
here  stated  were  not  considered.  In  ecclesiastical  courts  it 
was  permissible  to  interrogate  the  witness  as  to  his  impres- 
sion and  belief  whether  the  act  had  been  committed  or  not. 
The  court,  it  was  said,  had  a  right  to  know  such  impressions, 
though  it  did  not  necessarily  rely  upon  them,  if  the  evidence 
was  manifestly  insufficient.*  Whether  the  trial  is  by  a  court 
or  jury,  the  weight  of  reason,  as  well  as  authority,  is  in  favor 
of  admitting  the  opinion,  impression  or  belief  of  the  witness 
under  such  circumstances.* 

1  Carter  v.  Carter,  152  DL  434,  28  2  a  v.  Crawford,  89  Kan.  257; 
N.  E.  948,  affirming  87  lU.  Ap.  219,  McKnight  v,  a,  6  Tex.  Ap.  158; 
citing  Auroras.  Hmman,  90  IlL  61 ;  Adams  v.  Main  (Ind.),  29  N.  K  792. 
Spear  v.  Commissioners,  118  IH  *  Green.  Ev.  42,  citing  Crewe  v, 
682;  Yahn  t?.  City  of  Ottumwa,  60  Crewe,  8  Hagg.  Ec.  12a 
la.  429, 15  N.  W.  257;  Com.  v.  Dor-  *The  rule  given  in  Lawson  on 
sey,  108  Mass.  412;  Leonard  v.  Expert  and  Opinion  Evidence  is 
AUen,  11  Cusli.  241;  McKee  v,  Nel-  more  comprehensive,  but  is  doubt- 
son,  4  Cow.  855 ;  P.  v.  Eastwood,  14  less  the  correct  one:  **  The  opinions 
N.  Y.  562.  On  this  point  see,  also,  of  ordinary  witnesses,  derived  from 
A.,  T.  &  S.  F.  R.  Co.  V.  MiUer,  18  P.  observation,  are  admissible  in  evi- 
486,  and  cases  cited;  Abb.  Trial  Ev.,  dence  when  from  the  nature  of 
§  587.  A  witness  may  testify  that  the  subject  under  investigation  no 
a  bed  appeared  as  though  some  one  better  evidence  can  be  obtained." 
had  slept  in  it  People  v,  Fan- 
shawe,  19  N.  Y.  Supp.  863. 
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§  260.  In  general. —  This  is  a  cause  for  divorce  in  every 
state  in  the  Union  except  South  Carolina.  Ordinarily  the 
statutes  contain  the  expressions  cruelty,  extreme  cruelty, 
cruel,  abusive  or  inhuman  treatment,  and  no  definition  is 
given  of  these  terms.  The  sections  of  this  chapter  abound 
with  such  various  definitions,  partial  and  defective  views, 
conflicting  interpretations  and  shifting  decisions  as  to  con- 
vince the  most  conservative  that  the  meaning  of  cruelty  at 
the  common  law  is  uncertain,  and  the  attempt  of  our  courts 
to  define  it  has  not  been  satisfactory.  It  is  therefore  neces- 
sary that  the  statute  should  define  cruelty,  and  thus  dispose 
of  the  uncertainty  by  placing  the  question  beyond  the  con- 
flicting opinions  of  the  judges.  Some  states  have  defined 
cruelty  as  misconduct  which  renders  the  cohabitation  un- 
safe and  improper,  or  intolerable;  or  inflicts  grievous  bodily 
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injury  or  grievous  mental  suffering;  or  such  misconduct  as 
permanently  destroys  the  plaintiff's  happiness  and  defeats 
the  purpose  of  the  marriage  relation ;  or  such  conduct  as  is 
subversive  of  the  marital  relation.  These  definitions  are 
somewhat  broader  than  the  common-law  meaning  of  cruelty, 
but  are  just  and  equitable  in  their  operation,  permitting 
relief  in  nearly  all  cases  where  serious  injury  or  intolerable 
suffering  w^ill  ensue.  Unfortunately  under  some  of  the  stat- 
utes the  cruelty  must  be  "  marked  with  personal  violence," 
or  bodily  harm,  or  such  conduct  as  "  endangers  life."  These 
definitions  are  too  narrow  to  include  the  wide  scope  of  mm- 
oonduct  which  should  be  within  the  legal  meaning  of  cruelty, 
for  it  is  inequitable  to  include  one  class  of  misconduct  and 
exclude  another,  when  both  are  so  severe  as  to  be  intolerable. 
Obviously  no  particular  acts  or  kinds  of  misconduct  should 
be  made  the  test  of  cruelty,  when  other  acts  will  produce 
the  same  result.  So  the  definition  should  be  one  of  results 
instead  of  enumerated  acts  of  ill  treatment.  The  writer  has 
classified  the  statutes  and  compared  them  with  the  gener- 
ally accepted  common-law  definition  of  cruelty.  The  vari- 
ous classes  of  conduct  which  may  be  cruelty  are  considered 
with  reference  to  that  definition,  while  other  definitions  and 
the  effect  of  statutory  terms  are  noticed  incidentally  and  as 
exceptions  to  the  general  rule.^ 

§  251  •  Reasons  for  divorce  for  cruelty. —  At  common 
law  separations  were  granted  for  cruelty,  to  protect  the 
wife  from  the  violence  and  tyranny  of  her  husband.  The 
ordinarv  remedies,  such  as  arrest  for  assault  and  batterv,  or 

1  The  subject  will  be  considered  5.  Cruelty  by  the  wife  (§  805  to 

in  the  following  divisions:  §  311). 

1.  Cruelty  in  general  (§  250  to  6.  Rules  for  the  review  and  con- 
§  385).  sideration  of  the  evidence  (§  312  to 

2.  Violence  and  direct  injuries  §  325). 

(§  266  to  §  273).  7.  Conduct  provoked  by  plaint- 

3.  Conduct    producing  mental    iff  (§  320  to  §  331). 
suffering  (§  274  to  §  290).  8.  Pleading  (§  332  to  §  337). 

4.  Questions   involving  mutual       9.  Evidence  (§  838  to  §  842). 
rights  (§  291  to  §  304). 
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compelling  the  husband  under  certain  circumstances  to  give 
sureties  for  the  peace,  were  found  inadequate  to  protect  the 
wife  in  the  intimacy  and  privacy  of  the  marriage  relation, 
so  the  church  granted  a  decree  of  separation  from  bed  and 
board.  This  decree  fixed,  for  temporary  purposes,  the  status 
of  the  wife,  giving  her  the  right  to  live  in  separation,  free- 
ing her  from  the  control  of  the  husband,  preventing  his  suit 
for  restitution  of  conjugal  rights,  and  making  the  husband 
liable  for  her  separate  maintenance.  The  church  adminis- 
tered this  remedy  for  the  spiritual  as  well  as  the  physical 
welfare  of  the  parties. 

The  reasons  for  the  absolute  divorce  for  cruelty  granted 
in  this  country  are  not  often  discussed  in  the  opinions.  Gen- 
erally the  object  of  this  divorce,  as  gathered  from  the  policy 
of  our  laws  on  this  question,  is  to  dissolve  the  marriage  rela- 
tion, where  the  purposes  of  such  relation  will  be  defeated 
by  the  intolerable  misconduct  of  one  party.  Marriage  is 
not,  in  our  time,  regarded  as  the  imprisonment  of  two  beasts 
in  a  cage  for  the  purpose  of  breeding,  to  be  separated,  if 
they  quarrel,  only  when  the  weaker  languishes  in  fear.  It 
is  an  intellectual  and  spiritual  union  for  the  happiness  and 
welfare  of  the  parties,  for  nurture  and  training  of  children 
under  the  most  favorable  circumstances,  for  the  promotion, 
of  health,  virtue  and  morality  of  the  parties  and  their  chil- 
dren, and  for  the  preservation  of  their  homes.  The  state 
has  no  interest  in  the  preservation  of  a  home  polluted  with 
adultery  and  consequent  disease,  where  drunken  parents 
transmit  criminal  instincts  to  their  enfeebled  progeny  and 
rear  them  in  a  school  of  vice.  Nor  has  the  state  any  inter- 
est in  preserving  the  marriage  relation  where  the  parties 
disturb  the  peace  of  the  community  by  their  quarrels  and 
inhumanity,  or  where  one  of  the  parties  can  no  longer  en- 
dure the  relation  without  impairing  the  health ;  or  where 
the  relation  has  become  so  intolerable,  from  insults  and  in- 
dignities, that  the  parties  will  not  resume  cohabitation,  and 
the  marriage  exists  only  in  name  but  not  in  fact.  It  has 
been  insisted  that  such  cases  demand  the  action  of  the  state 
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to  divorce  the  parties,  whether  with  their  consent  or  not; 
but  this  extreme,  though  perhaps  justified  under  modem 
conceptions  of  the  power  of  police  regulation,  has  found  no  ' 
expression  in  our  laws.  The  state  wisely  leaves  these  evils 
to  be  endured  by  the  parties  as  long  as  possible,  in  order 
that  reformation  may  be  brought  about  and  the  home  re- 
stored. Divorce  for  cruelty  is  not  a  remedy  for  incompati- 
bility of  tastes  or  temper,  or  for  estrangements  produced  by 
differences  of  opinion  and  conduct;  for  these  misfortunes  do 
not  endanger  the  health  of  mind  and  body,  and  must  be 
endured  with  other  minor  misfortunes  of  life.  The  remedy 
of  absolute  divorce  is  an  extraordinary  remedy  for  evils 
which  are  unavoidable  and  unendurable,  and  which  cannot 
be  relieved  by  any  exertions  of  the  party  seeking  the  aid  of 
the  courts. 

§  252.  Cruelty  under  ecclesiastical  law.—  In  many  of 
our  states  the  statutes  have  defined  cruelty  or  so  limited  the 
meaning  of  the  word  that  it  does  not  carry  with  it  the  sig- 
nificance it  had  at  common  law.  But  generally  the  statute 
merely  confers  jurisdiction  upon  the  courts  to  render  divorces 
for  cruelty  without  any  definition  of  that  term.  Such  stat- 
utes must  be  interpreted  with  reference  to  the  meaning  of 
cruelty  as  it  was  defined  by  the  common  law.*  The  most 
noted  definition  of  cruelty  is  that  of  Lord  Stowell  in  Evans 
V.  EoanSy  which  wiU  be  noticed  hereafter.  Subsequently  the 
same  court,  in  sunmiing  up  the  doctrines  of  the  ecclesiastical 

1  Hawkins  v.  Hawkins,  65  Md.  no  manifest  intention  to  the  con- 

104,  3  A.  749;  Barrere  v.  Barrere,  4  trary,  are  to  be  employed  in  the 

Johns.  Ch.  187;  Morris  v,  MoYris,  14  known  and  defined  common  law 

CaL  76;  Shaw  r.  Shaw,'  17  Conn,  meaning.    See  Sutherland  on  Stat- 

189.    A  statute  in  affirmance  of  a  utory  Construction,  §  291,  citing 

rule  of  common  law  wiU  be  con-  Baker  v.  Baker,  13  CaL  87;  Holt 

stnied,  as  to  its  consequences,  in  v.  Agnew,  67  Ala.  360;  McCool  w. 

accordance   with   such  law,  and  Smith,  1  Black,  450;  U.  S.  v.  Magill, 

provisions  intended  to  remedy  de-  1  Wash.  463;  U.  S.  v.  Jones,  3  Wash, 

fects  in  the  common  law  must  be  209;  Apple  t\  Apple,  1  Head,  848; 

read  with  such    object    in  view.  Greenwood  v.  Greenwood,  28  Md, 

Words  of  definite  signification  or  370;    Allen's.  Appeal,   90  Pa.  196; 

^ven  general  terms,  when  there  is  Eilers  v.  Wood,  64  Wis.  422, 
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law,  said :  "  The  legal  definition  of  cruelty  is  that  which  may 
endanger  the  life  or  health  of  the  party/''  *  And  the  same 
judge  defined  cruelty  as  any  conduct  producing  certaia 
effects.  "  Everything,"  said  he,  "  is,  in  legal  construction^ 
cruelty  which  tends  to  bodily  harm,  and  in  that  manner 
renders  cohabitation  unsafe;  wherever  there  is  a  tendency 
only  to  bodily  mischief,  it  is  a  peril  against  which  the  wife 
must  be  protected ;  because  it  is  unsafe  for  her  to  continue- 
in  the  discharge  of  her  conjugal  duties."  *  It  is  clear  from 
all  the  definitions  of  cruelty  given  by  the  oldest  decisions,  as 
well  as  the  allegations  and  proof  contained  in  them,  that  the 
danger  to  be  averted  was  a  physical  danger,  an  injury  to  the 
health  directly  or  indirectly  inflicted.  The  attention  of  the 
courts  was  not  directed  to  a  course  of  intolerable  treatment 
so  obviously  inhuman  as  to  drive  the  wife  away  from  the: 
home.  But  in  reviewing  all  the  cases  prior  to  1790,  Lord 
Stowell  said :  "  I  have  observed  that  the  danger  of  life,  limb 
or  health  is  usually  inserted  as  the  ground  upon  which  the 
court  has  proceeded  to  a  separation,  .  .  .  and  I  have 
heard  no  one  case  cited  in  which  the  court  has  granted  a 
divorce  without  proof  given  of  a  reasonable  apprehension  of 
bodUy  hurt." » 

Cruelty,  therefore,  as  known  and  defined  by  the  ecclesi- 
astical courts,  was  any  conduct  of  one  of  the  married  par- 
ties which  created  a  reasonable  apprehension  of  bodily  hamk 
to  the  other  if  cohabitation  was  continued} 

1  Waring  r.  Waring,  2  PhiUim.  132  be  inflicted  without  blows  or  per- 

(1813).    This  definition  was  adopted  sonal  violence, 

by  Sir  C.  Cress  well  in  Tomkins  v,  3  Evans  r.  Evans,  1  Hagg.  Con.  35, 

Tonikins,  1  Swab.  &  T.  168,  where  <  American     definitions. —  The 

he  instructed  the  jury  *'to  deter-  following   definitions    have   been 

mine  whether  the  husband  had  so  deduced  from  the  conmion  law; 

treated  his  wife  and  so  manifested  '^  Actual  personal  violence,  or  a 

his  feelings  towards  her  as  to  have  reasonable  apprehension  of  it,  or 

injured  her  health."  such  a  course  of  treatment  as  en- 

•2  Holden  v.  Holden,  1  Hagg.  Con.  dangers   her   life   or  health  and 

453.    In  Otway  v.  Otway,  2  Phillim.  renders  cohabitation  unsafe."  But- 

95,  and  Smith  v.  Smith,  2  Phillim.  ler  r.  Butler,  1  Parsons,  329  (1849), 

207,  it  was  held  tliat  cruelty  may  approved  in  Richards  v.  Richards^ 
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An  extract  from  Evans  v.  Evans^  1  Hag.  Con.  35,  is  given 
here  because  it  may  not  be  accessible  to  all  the  profession. 
It  was  rendered  in  1790  by  Sir  William  Scott,  afterward 
Lord  Stowell,  and  has  been  pronounced  the  most  able  and 
satisfaotory  definition  of  cruelty.  It  has  had  great  influence 
in  shaping  the  law  of  cruelty,  and  is  the  leading  case  upon 
this  subject.  Much  of  the  language  here  quoted  has  found 
its  way  into  reports,  and  the  case  has  had  much  of  the  force 
of  a  statute.  It  is  not,  however,  an  exhaustive  enumeration 
of  facts  that  constitute  cruelty,  but  is  a  negative  descrip- 
tion of  what,  in  its  effect,  is  not  cruelty.^ 

"  What  is  cruelty?  In  the  present  case  it  is  hardly  neces- 
sary for  me  to  define  it ;  because  the  facts  here  complained 
of  are  such  as  fall  within  the  most  restricted  definition  of 
cruelty ;  they  affect  not  only  the  comfort,  but  they  affect 
the  health,  and  even  the  life  of  the  party.*    I  shall,  there- 

1  Grant  (Pa.),  389;  Gordon  v,  Gor-  Mass.  827;  Cowles  v.  Cowles,  112 

don  V.  Gordon,  48  Pa.  226;  May  v.  Mass.  298. 

May,  62  Pa.  210;  Jones  v.  Jones,  66  "Anything  which  tends  to  bodily 

Pa.  494;  Cole  v.  Cole,  28  la.  433.  harm  and  thus  renders  cohabita- 

Extreme  cruelty  is  "any  con-  tion  unsafe;  or,  as  expressed  in 
duct  in  one  of  the  married  parties  the  older  decisions,  that  involves 
which  furnishes  reasonable  appre-  danger  of  life,  limb  or  health.^' 
hension  that  the  continuance  of  Latham  v.  Latham,  30  Gratt.  807. 
the  cohabitation  would  be  at-  ^  An  examination  of  the  case  dis- 
tended with  bodily  harm  to  the  closes  no  necessity  for  a  definition 
other."   Morris  u  Morris,  14  Cal.  76.  of  any  kind,  and  the  words  are 

"Legal  cruelty  may  be  defined  pure  dicta,  in  no  way  connected 

to  be  such  conduct  on  the  part  of  with   a  proper  determination  of 

the  husband  as  wiU  endanger  the  the  case,  as  the  wife  failed  to  es- 

life,  limb  or  health  of  the  wife,  or  tablish  her  allegations  with  suffi- 

create  a  reasonable  apprehension  cient  proofi  and  the  case  was  de- 

of  bodily  hurt."    Odom  v.  Odom,  cided  upon  questions  of  evidence. 

36  Ga.  286.  2  xhe  acta  cliarged  were  a  course 

Such  conduct  "as  shall  cause  in-  of  cruel  conduct  resulting  in  a 
jury  to  life,  limb  or  health,  or  ere-  miscarriage,  and  the  exclusion  of 
ate  a  danger  of  such  injury,  or  a  nurses  and  female  relatives  from 
reasonable  apprehension  of  such  the  wife's  room  during  the  confine- 
danger."  Bailey  v.  Bailey,  97  Mass.  ment.  The  husband  is  also  charged 
373;  Peabody  v,  Peabody,  104  Mass.  with  dragging  the  wife  out  of  bed 
195;  South  wick  v.  South  wick,  97  at  another  time,  kicking  and  twist- 
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fore,  decline  the  task  of  laying  down-  a  direct  definition. 
This,  however,  must  be  understood,  that  it  is  the  duty 
of  courts,  and  consequently  the  inclination  of  courts,  to 
keep  the  rule  extremely  strict.  The  causes  must  be  grave 
and  weighty,  and  such  as  show  an  absolute  impossibility 
that  the  duties  of  the  married  life  can  be  discharged.'  In  a 
state  of  personal  danger,  no  duties  can  be  discharged;  for 
the  duty  of  self-preservation  must  take  place  before  the 
duties  of  marriage,^  which  are  secondary  both  in  commence- 
ment and  in  obligation ;  but  what  falls  short  of  this  is  with 
great  caution  to  be  admitted.  The  rule  of  per  quod  consor- 
tium amittituT  is  but  an  inadequate  test;  for  it  still  remains 
to  be  inquired,  what  conduct  ought  to  produce  that  effect, 
whether  the  consortium  is  reasonably  lost,  and  whether  the 
party  quitting  has  not  too  hastily  abandoned  the  consortium. 
"What  merely  wounds  the  mental  feelings  is  in  few  cases  to 
be  admitted,  where  not  accompanied  with  bodily  injury, 
either  actual  or  menaced.' 

"  Mere  austerity  of  temper,  petulance  of  manners,  rudeness 
of  language,  a  want  of  civil  attention  and  accommodation, 

ing  her  limbs  until  they  could  not  -whether  with  or  without  actual 
be  extricated  without  great  difl&-  violence,  was  cruelty  which  made 
culty,  and  that  he  at  last  deserted  it  "  utterly  impossible  for  any 
her  without  making  a  proper  al-  woman,  having  the  feelings  of  a 
lowance.  woman,  to  live  with  her  husband." 
iCole  V.  Cole,  23  la.  433;  Sharp  Patterson  v,  Patterson,  3  H.  L.  80a 
V.  Sharp,  16  IlL  Ap.  348;  Palmer  u  2  Beebe  v,  Beebe,  10  la.  133;  John- 
Palmer,  36  Fla.  215, 7  Sa  864;  Mason  son  r.  Johnson,  4  Wis.  135. 
V.  IVIason,  1  Edw.  Ch.  278;  Hughes  3  By  general  agreement^  no  men- 
V,  Hughes,  19  Ala.  307;  ChOds  v.  tal  suffering  is  sufficient  unless  it 
Childs,  49  Md.  509;  Close  v.  Close,  impairs  the  health;  yet,  from  the 
25  N.  J.  Eq.  526;  Latham  r.  Latham,  above  language,  it  is  inferred  that 
30  Gratt  307;  Cooper  v.  Cooper,  17  grievous  mental  suffering  may  be 
Mich.  205;  Hawkins  v,  Hawkins,  cruelty,  although  it  is  not  in  all 
65  Md.  104,  3  A.  749;  Breinig  v.  cases  accompanied  with  bodily  in- 
Meitzler,  23  Pa.  156;  Scott  r.  Scott,  jury.  See  Rice  r.  Rice,  6  Ind.  100, 
27  La.  An.  594.  105.  But  these  words  must  be  con- 
Lord  Brougham,  in  reviewing  sidered  in  connection  with  the 
the  law  of  England  and  Scotland,  whole  definition, 
said  that  any  course  of  conduct, 
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«veii  occasional  sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  legal  cruelty.*  They  are 
high  moral  offenses  in  the  marriage  state,  undoubtedly,  not 
innocent  surely  in  any  state  of  life,  but  still  they  are  not 
that  cruelty  against  which  the  law  can  relieve.  Under  such 
misconduct  of  either  of  the  parties,  for  it  may  exist  on  one 
side  as  well  as  on  the  other,  the  suffering  party  must  bear 
in  some  degree  the  consequences  of  an  injudicious  connec- 
tion; must  subdue  by  decent  repistance  or  by  prudent  con- 
ciliation ;  and,  if  this  cannot  be  done,  both  must  suffer  in 
silence.  And  if  it  be  complained  that  by  this  inactivity  of 
the  courts  much  injustice  may  be  suffered  and  much  misery 
produced,  the  answer  is  that  courts  of  justice  do  not  pre- 
tend to  furnish  cures  for  all  the  miseries  of  human  life.^ 
They  redress  or  punish  gross  violations  of  duty,  but  they  go 
no  further;  they  cannot  make  men  virtuous;  and,  as  the 
happiness  of  the  world  depends  upon  its  virtue,  there  may 
be  much  unhappiness  in  it  which  human  laws  cannot  under- 
take to  remove.  Still  less  is  it  cruelty  where  it  wounds  not 
the  natural  feelings,  but  the  acquired  feelings  arising  from 
particular  rank  and  situation ;  for  the  court  has  no  scale  of 
sensibilities  by  which  it  can  gauge  the  quant/um  of  injury 
done  and  felt;  and  therefore,  though  the  court  may  not  ab 
solutely  exclude  considerations  of  that  sort  where  they  are 
stated  merely  as  matters  of  aggravation,  yet  they  cannot  con- 

1  Latham  v,  Latham,  30  Gratt.  Mason,   1   £dw.   Ch.  278;   Cooper 

307;  Finley  r.  Finley,9  Dana(Ky.),  v.  Cooper,  10  La.  349;  Hughes  v, 

62;  Poorv.  Poor,  8  N.  H.  307;  But-  Hughes,   44   Ala.  698;    Vignos  v. 

ler  V,  Butler,  1  Parsons,  329;  Glea-  Vignos,    15    lU.    186;     Knight   v. 

son  u  Gleason,  16  Neb.  15;  Beebe  ^night,  31  la.  451,    But  such  con- 

u  Beebe,  10  la.  133;  .Palmer  v.  Pal-  duct  will  amount  to  legal  cruelty 

mer,  26  Fla.  215,  7  So.  864;  Frittsr.  if  they  threaten  bodily  harm.  But- 

Fritts,  36  111.  Ap.  31;  Kennedy  r.  ler  r.  Butler,  1  Parsons,  329;  Dysart 

Kennedy,  73  N.  Y.  369;  Harding  r.  Dysart,  1  Rob.  Ec  106;  Kelly  v. 

t\  Harding,  22  Mo.  337;  Daiger  r.  Kelly,  18  Nev.  49, 1  P.  194. 
Daiger,  2  Md.   Ch.  335;    Coles  v.        2  Mason  t7.  Mason,  1  Ed w.Ch.  278; 

Coles,  2  Md.  Ch.  341;   Moyler  r.  Kennedy  r.  Kennedy,  73  N.  Y.  369; 

Moyler,  11  Ala.  620;  Kenley  v.  Ken-  Vignos  v.  Vignos,  15  111.  186;  Shell 

ley,  2  How.  (Miss.)  751;  Mason  v.  t?.  Shell,  34Tenn.  716. 
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stitute  cruelty  where  it  would  not  otherwise  have  existed. 
Of  course,  the  denial  of  little  indulgences  and  particular 
accorainodations,  which  the  delicacy  of  the  world  is  apt  to- 
number  among  its  necessaries,  is  not  cruelty.  It  maj^,  to  be 
sure,  be  a  harsh  thing  to  refuse  the  use  of  a  carriage  or  the 
use  of  a  servant;  it  may  in  many  cases  be  extremely  un- 
handsome, extremely  disgraceful  to  the  character  of  the  hus- 
band, but  the  ecclesiastical  court  does  not  look  to  such  mat- 
ters ;  the  great  ends  of  marriage  may  very  well  be  carried  on 
without  them;  and,  if  people  will  quarrel  about  such  mat- 
ters, and  which  they  may  do  in  many  cases  with  a  great 
deal  of  acrimony  and  sometimes  with  much  reason,  they  yet 
must  decide  such  matters  as  well  as  thev  can  in  their  own 
domestic  forum. 

These  are  the  negative  descriptions  of  cruelty.  They 
show  only  what  is  not  cruelty,  and  are  yet  perhaps  the 
safest  definition  which  can  be  given  under  the  infinite  va- 
riety of  possible  cases  that  may  come  before  the  court. 
But  if  it  were  at  all  necessary  to  lay  down  an  affirmative 
rule,  I  take  it  that  the  rule  cited  by  Dr.  Bever  from  Clark 
and  the  other  books  of  practice  is  a  good  general  outline  of 
the  canon  law,  the  law  of  this  country  upon  this  subject. 
In  the  older  cases  of  this  sort  which  I  have  had  an  oppor- 
tunity of  looking  into,  I  have  observed  that  the  danger  of 
life,  limb  or  health  is  usually  inserted  as  the  ground  upon 
which  the  court  has  proceeded  to  a  separation.^  This  doc- 
trine has  been  repeatedly  applied  by  the  court  in  the  cases 
that  have  been  cited.  The  court  has  never  been  driven  oflf 
this  ground.  It  has  been  always  jealous  of  the  inconvenience 
of  departing  from  it,  and  I  have  heard  no  one  case  cited  in 
which  the  court  lias  granted  a  divorce  without  proof  given 
of  a  reasonable  apprehension  of  bodily  hurt.  I  say  an  ap- 
prehension, because  assuredly  the  court  is  not  to  wait  until 
the  hurt  is  actually  done;  but  the  apprehension  must  be  rea- 
sonable; it  must  not  be  an  apprehension  arising  merely  from 

iWiUiaras  v.  WiUiams,  1  Colo.    40  N.  J.  Eq.  56G-594;  Waldron  tv 
Ap.  281,  38  P.  726;  Smith  r.  Smith,    Waldron,  8o  Cal.  251-9. 
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an  exquisite  and  diseased  sensibility  of  the  mind.  Petty 
vexations  applied  to  such  a  constitution  of  mind  may  cer- 
tainly in  time  wear  out  the  animal  machine,  but  still  they 
are  not  cases  of  legal  relief;  people  must  relieve  themselves 
as  well  as  they  can  by  prudent  resistance,  by  calling  in  the 
succors  of  religion  and  the  consolation  of  friends;  but  the 
aid  of  courts  is  not  to  be  resorted  to  in  such  case  with  any 
effect."  1 

§  263,  Later  definitions.  —  Mr.  Bishop,  in  later  editions 
of  his  work  on  this  subject,  defines  cruelty  as  "  any  conduct 
in  one  of  the  married  parties  which,  to  the  reasonable  ap- 
prehension of  the  other,  or  in  fact,  renders  cohabitation 
physically  unsafe,  to  a  degree  justifying  a  withdrawal  there- 
from."* This  definition  has  found  some  support  in  the 
courts.'  But  it  is  not  in  fact  a  definition,  as  it  leaves  the 
degree  of  cruelty  still  undefined.  We  may  still  ask  what 
degree  of  danger  justifies  a  withdrawal  from  cohabitation? 
This  is  like  defining  a  yard  as  a  measure  of  some  length. 
The  question  still  arises,  how  long  is  a  yard?  We  may  es- 
cape this  uncertainty  by  returning  to  the  definition  first 
given,  that  cruelty  is  any  conduct  of  one  of  the  married  par- 
ties  which  creates  a  reasonable  apprehension  of  bodily  harm 
if  cohabitation  is  continued.*  The  following  definition  of 
Mr.  Bishop  has  found  approval :  "  Such  conduct  in  one  of 
the  married  parties  as  renders  further  cohabitation  danger- 
ous to  the  physical  safety  of  the  other,  or  creates  in  the  other 

I  Evans  v.  Evans,  1  Hag.  Con.  Moylerv.Moyler,ll  Ala.620;  Lock- 

85,  4  Eng.  Ec  310.    Extracts  from  wood  v,  Lockwood,  2  Curt  Ec.  287. 

the  above  were  given  by  Sir  Cress-  ^  i  Bishop,  Mar.,  Sep.  &  D.,  §  1531. 

well  in  charge  to  the  jury  in  Tom-  '  Williams  v.  Williams,  23  Fla. 

kins  V,  Tomkins,  1  Swab.  Sc  T.  108.  326;  Jones  v.  Jones,  62  N.  H.  463. 

See,  also,  Rodman  v.  Rodman,  20  *  Our  courts  do  not  agree  upon 

Grant  Ch.  (Ontario),  428.    The  doc-  what    will  justify  a  withdrawal 

trine  of  this  opinion  is  discussed  from  cohabitation,  some  holding 

in  Uhlman  v.  Uhlman,  17  Ab.  N.  C.  that  the  cruelty  which  wiU  justify 

236.     The    courts   have   deduced  a  withdrawal  need  not  be  sufficient 

from   the   above   definition   that  as  a  cause  for  divorce.    In  forming 

cruelty  is  personal  violence.    See  definitions,  controverted  questions 

of  law  are  always  to  be  avoided* 
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such  reasonable  apprehension  of  bodily  harm  as  naturally 
interferes  with  the  discharge  of  marital  duty."  ^  In  some 
edition,  not  accessible  to  the  writer,  he  also  defined  cruelty 
as  "  conduct  that  endangers,  either  apparently  or  in  fact,  the 
physical  safety  or  health  of  the  other,  to  a  degree  rendering 
it  physically  or  mentally  impracticable  for  the  endangered 
party  to  discharge  properly  the  duties  imposed  by  the  mar- 
riage." * 

In  Lockwood  v.  Loockwood^  Dr.  Lushington  construed  the 
elaborate  definition  given  in  Evans  v.  Evans  as  in  substance, 
"  that  there  must  be  either  actual  violence  committed,  at- 
tended with  danger  to  life,  limb  or  health,  or  there  must  be 
a  reasonable  apprehension  of  such  violence."  This  definition 
seems  to  have  been  adopted  by  Mr.  Bishop  at  one  time,  and 
is  approved  by  some  courts.*  In  his  late  work  he  repeats 
this  definition,  "  not  as  constituting  the  completed  outline 
which  a  definition  properly  requires,  yet  as  adapted  to  the 
facts  disclosed  in  a  considerable  proportion  of  the  cases,  and 
sometimes  spoken  of  as  definition."  •  It  is  now  conceded 
that  the  injury  to  be  apprehended  need  not  be  actual  vio- 
lence. It  may  be  any  bodily  hamiy  including  both  injuries 
inflicted  by  violence  and  ill  health  produced  by  any  course 
of  improper  conduct. 

1  Approved  in  Powelson  t?.  Powel-  expressly  deny  the   necessity  of 

son,  22  CaL  359  (1863).  actual  violence:    Kennedy  v.  Ken- 

«1  Mar.  &  Div.,  §  717,  approved  nedy,  73  N.  Y.  869;  Ford  v.  Ford, 

in  Wheeler  v.  Wheeler,  53  la.  511.  104  Mass.  198;  Latham  v.  Latham, 

>  2  Curt  Ec.  281.  80    Grat.  307;    Black  v.   Black,  3 

*See  Kennedy  t;.   Kennedy,  73  Stew.  Ch.  215;  Close  v.  Close,  10 

N.  Y.  369,  citing  1  Bish.,  M.  &  Div.,  C.  E.  Green,  526;  Gibbs  v.  Gibbs,  18 

§717;  Ford  r.  Ford,  104  Mass.  198;  Kan.  419;   Henderson  v.  Hender- 

Davies   v.  Davies,  55   Barb.  130;  son,  88  III.  248;  Detrick's  Ap.,  117 

Whispell  v,  Whispell,  4  Barb.  217;  Pa.  452;  Myers  v.  Myers,  83  Va.  806; 

Holyoke  v.  Uolyoke,  78  Me.  404,  6  Williams  v.  Williams,  23  Fla.  324; 

A.  827;  Moyler  v.  Moyler,  11  Ala.  Keljy    v.  Kelly,  18  Nev.    49.    In 

620;  Cline  v.  OUne,  10  Or.  474.  Farmer  v.  Farmer,  86  Ala.  322,  the 

A 1  Bishop,  Mar.,   Sep.   &  Div.,  court  bases  the  opinion  on  a  stat- 

§  1532,  citing  the  following  cases,  ute  cited  therein  requiring  actual 

all  of  which,  except  the  first  two,  violence. 
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§  264.  Sa&yitia. —  The  term  sceviUa  as  it  appears  in  the 
older  cases  denotes  cruelty  as  already  defined.* 

§  255.  Endangering  life. — This  term  is  not  much  in  use. 
It  is  held  to  include  any  conduct  which  will  impair  the  healthy 
for  ultimately  anything  which  impairs  the  health  will  in  time 
endanger  the  life.  It  does  not  necessarily  denote  sudden 
violence,  but  may  include  any  misconduct  which  results  in 
impairing  the  health.^ 

§  256.  Injury  to  limb. —  "  Injury  to  limb  "  is  held  to  in- 
clude any  injury  to  the  body.'  Whatever  treatment  is  shown 
to  have  impared  or  seriously  threatens  to  impair  either  mind 
or  health  is  "  endangering  life,  limb  or  health,"  for  "  both  a 
sound  body  and  a  sound  mind  are  required  to  constitute 
health."  * 

§  257.  ^^  Cruel  treatment.'* — These  words  are  held  to 
import  "  conduct  directed  towards  the  other  party,  and  with 
a  malevolent  motive."*  But  the  better  opinion  is  that 
"  treatment "  includes  "  any  behavior  of  one  party,  which 
affects  the  other  physically  or  mentally,"  whether  with  ma- 
levolent motive  or  not.  Since  divorce  is  for  safetv  and  not 
for  punishment,  the  motive  is  immaterial,  where  the  health 
has  been  impaired.'' 

§  258.  ^^  Cruel  and  abusive  treatment.'* — The  Maina 
statute  provides  that  a  divorce  may  be  decreed  for  "  extreme 
cruelty,"  and  also,  among  other  causes,  for  "  cruel  and  abus- 
ive treatment."  It  is  held  that  as  the  two  terms  appearing 
in  the  same  section  must  have  different  meanings,  that  "  ex- 
treme cruelty  "  denoted  "  personal  violence,"  and  the  cruel 
and  abusive  treatment  included  personal  violence,  and  any 

^Holden  v.  Holden,  1  Hagg.  Con.  kinson,  1   L.  VaL  149;   Beebe  v. 

453;  Latham  v.  Latham,  30  Gratt.  Beebe,    10   la,  138;    Caruthers  v. 

307;  Mason  r.  Mason,  1  Edw.  Ch.  Caruthers,  13  la.  266. 

278.  » Bailey  v.  Bailey,  Vt  Mass.  87a 

«Cole  V.  Cole,  28  la.  433:  Gibbs  v.  *  Holyoke  v.  Holyoke,  78  Me.  404. 

Gibbs,  18  Kan.  419;   O'Connor  v.  « W.  r.  W.,  141  Mass.  495,  6  N.  E. 

O'Connor,  109  N.  C.  139,  13  S.  E.  641. 

887;  Jackson  v,  Jackson,  105  N.  C.  «  Robinson  v.  Robinson  (N.  H.),  28 

433,  11  S.  E.  173;  Atkinson  v.  At-  A.  362. 
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other  treatment  which  is  proved  in  each  particular  case  to 
seriously  impair,  or  to  seriously  threaten  to  impair,  either 
body  or  mind.^  This  interpretation  is  hardly  justified  by 
the  definition  of  either  of  the  terms,  and  if  such  terms  oc- 
curred in  different  statutes,  it  is  clear  that  each  would  be 
considered  an  equivalent  of  the  other. 

§  259.  Cruel  and  inhuman  treatment. —  The  word  ^^  in- 
human "  iu  this  connection  "  indicates  an  absence  of  that  kind- 
ness and  tenderness  that  belongs  to  a  human  being."  -  This 
term  is  probably  an  equivalent  of  the  term  "  cruelty  "  as  de- 
fined by  the  ecclesiastical  law. 

§  260,  Statutory  terms  and  interpretations.— While 
the  courts  have  endeavored  to  interpret  the  statutes  with 
reference  to  the  ecclesiastical  law,  their  rulings  have  not 
been  harmonious  or  satisfactory  to  any  logical  doctrine.  The 
diflSculty  is  caused  not  only  by  the  imposition  of  arbitrary 
tests,  but  by  an  overweening  desire  to  "  keep  the  rule  ex- 
tremely strict,"  and  thus  disregard  the  equity  of  the  case. 
Much  injustice  would  be  avoided  by  considering  the  facts 
of  each  with  reference  to  its  own  peculiar  circumstances, 
for  cruelty  is  a  relative  term  and  cannot  be  confined  to  a 
certain  formula  of  facts.  It  is  conceded  by  all  the  author- 
ities that  a  reasonable  apprehension  of  personal  violence 
arises  where  the  personal  violence  has  already  been  inflicted. 
But  further  than  this  there  is  no  agreement.  The  conflict 
is  so  obvious  and  so  irreconcilable  that  it  is  a  source  of  sur- 
prise that  a  modern  writer  should  have  considered  the  sub- 
ject as  capable  of  harmonious  treatment.  In  this  work  the 
various  classes  of  conduct  are  treated  as  illustrations  of  the 
common-law  doctrine  that  to  constitute  cruelty  the  conduct 
must  create  a  reasonable  apprehension  of  bodily  harm;  and 
other  doctrines  are  considered  as  exceptions  to  this  rule. 

There  is  such  a  variety  of  opinion  as  to  what  constitutes 
cruelty  that  the  authorities  cannot  be  harmonized.  The 
doctrines  announced  by  the  courts  must  be  separately  stated 

1  Holyoke  v,  Holyoke,  78  Me.  404,       2  Cole  v.  Cole,  28  la.  43a 
6  A.  827. 
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and  considered.  The  true  theory  of  divorce  for  cruelty  is 
to  relieve  the  injured  party  from  the  duties  of  the  marriage 
relation  on  account  of  some  serious  evil  which  will  take 
place  in  the  future.  The  conduct  of  the  parties  is  examined, 
not  to  determine  whether  it  inflicted  a  certain  degree  of 
suffering,  but  whether,  if  the  parties  attempt  to  live  to- 
gether, the  evil  conduct  will  recur  to  such  an  extent  as  to 
prevent  the  discharge  of  the  duties  of  the  marriage.  The 
cruelty  which  constitutes  a  cause  for  divorce  is  an  appre- 
hended evil.  The  disagreement  as  to  the  nature  of  this  ap- 
prehended evil  appears  throughout  the  entire  treatment  of 
this  subject.  In  order  to  briefly  review  the  doctrines  now 
current,  it  will  be  convenient  to  consider  them  under  the 
following  classification.  The  ill  conduct  to  be  apprehended 
must  be : 

1.  Violence  inferred  from  violence  in  the  past.^ 

2.  Violence  inferred  from  any  conduct.^ 

3.  Bodily  harm  inferred  from  any  conduct  tending  to  im- 
pair the  health.' 

4.  Conduct  rendering  the  condition  intolerable.* 

5.  Conduct  subversive  of  the  marriage  relation,  whether 
impairing  the  health  or  not.* 

§  261.  Tiolence  inferred  from  violence  in  the  past.— 
It  is  certainly  an  erroneous  view  of  human  nature  and  of 
the  marriage  relation  that  no  evil  conduct  will  prove  intol- 
erable and  cause  a  permanent  separation  of  the  parties 
except  physical  violence.  This  is  contrary  to  human  experi- 
ence and  does  not  conform  to  the  law  of  husband  and  wife. 
Any  conduct  which  is  too  severe  to  be  endured  is  cruelty, 
whether  it  be  violence  or  not.  It  is  also  laid  down  by  the 
authorities  cited  in  this  section  that  violence  will  not  be  ap- 
prehended unless  violence  has  been  inflicted  in  the  past. 
No  assaults  or  threats  wiU  justify  the  interference  of  the 
-court,  however  terrifying  such  conduct  may  have  been  to 

18 
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the  weaker  party.  Whether  violence  will  recur  is,  how- 
ever, a  question  of  fact  and  not  of  law,  and  no  absolute  rule 
of  this  kind  should  be  laid  down  by  the  courts.  The  char- 
acter of  the  parties,  the  extent  of  the  provocation,  and  all 
the  circumstances,  are  entitled  to  some  weight  in  determin- 
ing whether  violence  will  be  inflicted.  The  fact  that  vio- 
lence has  been  inflicted  does  not  always  raise  a  presumption 
that  it  will  be  repeated. 

In  this  class  of  cases  no  apprehension  of  violence  how- 
ever reasonable,  no  mental  sufifering  however  grievous,  na 
menaces  however  terrifying,  will  justify  the  interference 
of  the  court,  unless  the  husband  has  inflicted  personal  vio- 
lence. The  court  must  stupidly  await  the  infliction  of  an 
injury  which  a  due  exercise  of  lawful  power  might  have 
prevented.  In  Illinois  the  court  is  not  moved  by  one  threat 
and  one  blow  however  severe,  though  other  courts  hold  such 
to  be  cruelty ;  but  by  an  erroneous  interpretation  of  the 
statute  requiring  "  extreme  and  repeated  cruelty,"  all  pro- 
tection is  withheld  until  personal  violence  is  twice  inflicted.* 

1  Famham  v.  Famham,  78  HI  497.  of  adultery  is  competent  to  prove 
Threats  are  not  sufficient  Vignos  cruelty  is  subsequently  disap- 
V.  Vignos,  15  IlL  186;  Birkley  v.  proved  in  Fritz  «.  Fritz,  138  IlL  436; 
Birkley,  15  IlL  120.  But  see,  contra,  where  all  the  above  cases  are  re- 
Harmon  V,  Harmon,  16  IlL  85.  One  viewed  without  noticing  the  con- 
act,  though  accompanied  with  flicting  opinions  expressed  in  thenu 
threats,  is  not  sufficient  Id.  The  See,  also,  Fizette  v.  Fizette,  146  IlL 
Harmon  case  is  overruled  by  Em-  828,  34  N.  E.  799;  Sharp  v.  Sharp, 
bree  v.  Embree,  58  IlL  894,  whioh  116  IlL  509;  De  La  Hay  v.  De  La 
is  in  effect  overruled  by  Courseyv.  Hay,  21  IlL  252;  Carter  v.  Carter,. 
Coursey,  60  IlL  186.  In  the  latter  62  HL  439;  Turbitt  v.  Turbitt,  21 
case  it  is  held  that  any  conduct  I1L438;  Schipperv.  Schipper,57IlL 
creating  a  reasonable  apprehension  Ap.  170. 

of  bodily  harm  may  be  cruelty.  Definition  In  Massachusetts, — 
See,  however,  Henderson  v.  Hen-  It  is  difficult  to  foretell  what  the 
derson,  88  HL  248,  where  the  doc-  next  definition  of  cruelty  wiU  be, 
trine  of  the  Coursey  case  is  over-  should  the  question  arise  in  Mas- 
looked  or  discarded.  The  dictum  sachusetts,  as  the  supreme  court 
in  Ward  v.  Ward,  103  IlL  477,  that  of  that  state  has  performed  a  feat 
evidence  of  mental  suffering  pro-  in  tumbling  more  creditable  to  a 
duced  by  threats  or  false  charges  gymnasium  than  to  a  court   of 
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This  construction  of  the  statutory  term  "cruelty"  is  not  in 
accordance  with  the  meaning  of  the  word  at  common  law, 
for  violence  was  not  deemed  necessary  by  the  ecclesiastical 
courts.^  Personal  violence  is  sometimes  required  by  the 
terms  of  the  statute.* 

§  262.  Tiolence  inferred  from  any  conduct. — Another 
and  broader  doctrine  is  that,  although  the  cruelty  to  be  ap- 
prehended must  be  violence  to  the  person,  yet  it  may  be 
inferred  from  any  conduct  creating  a  reasonable  apprehen- 
sion. Assaults,  threats  and  abusive  language  are,  according 
to  this  class  of  cases,  sufficient  to  create  an  apprehension  of 
violence.  But  in  every  instance  the  evil  to  be  prevented  is 
violence.  No  apprehension  of  bodily  harm  from  abuse,  or 
indirect  injuries  to  the  health,  no  conduc^i  producing  mental 
suffering  and  consequent  injury  to  the  health,  no  conduct 
rendering  the  condition  intolerable,  will  justify  the  interfer- 
ence of  the  court.'  According  to  this  rule  no  words  of  in- 
such  recognized  ability.  The  court  in  a  condition  demanding  legisla- 
once  held  cruelty  to  mean  personal  tive  action  to  fix  the  definition  be- 
violence  (Warren  t?.  Warren,  3  Mass.  yond  further  yacillations.  The 
321),  and  that  threats  were  not  suf-  supreme  court  of  Maine,  in  endeav- 
ficientw  HiU  v.  Hill,  2  Mass.  150.  oring  to  foUow  the  interpretation 
Later  the  court  pronounced  this  of  the  statute  of  Massachusetts, 
definition  too  narrow  and  held  that  committed  the  remarkable  blunder 
there  may  be  cruelty  without  vio*  of  citing  aU  the  above  cases  as  har- 
lence.  Bailey  v.  Bailey,  97  Mass.  monious,  and  aU  defining  extreme 
371.  In  Ford  v.  Ford,  104  Mass.  199,  cruelty  as  meaning  personal  vio- 
it  is  said  that  cruelty  could  only  lence.  Holyoke  v,  Holyoke,  78  Me. 
be  committed  by  personal  violence  404,  6  A.  827. 
intentionaUy  infiicted.  This  rul-  'Otway  v,  Otway,  2  Phillim.  95; 
ing  is  f oUowed  in  Lyster  v,  Lyster,  Smith  v.  Smith,  2  Phillim.  207.  See,. 
Ill  Mass.  827,  but  later  the  court,  also,  the  recent  interpretations  of 
disregarding  the  two  preceding  the  conmion  law  in  Kelly  v.  Kelly, 
cases,  approved  the  weU-considered  2  P.  &  M.  81 ;  Patterson  u  Patterson,, 
doctrine  in  Bailey  v.  Bailey,  suprcu    3  H.  L.  308. 

The  last  ruling  upon  the  question  2  Johns  v.  Johns,  57  Miss.  530, 
(W.  V.  W.,  141  Mas&  495,  6  N.  E.  where  statute  permits  divorce  for 
506)  does  not  cite  any  of  the  above  **  extreme  cruelty  marked  by  per- 
cases,  but  the  conclusion  reached  sonal  violence." 
is  in  conformity  with  Ford  v.  Ford,  » Chestnut  v.  Chestnut,  1  Spinks, 
Huprcu  The  question  appears  to  be    196;  Thomberry  v.  Thomberry,  d 
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suit,  no  false  accusations  of  adultery,  and  no  vile  and  abusive 
language  will  constitute  a  cause  for  divorce,  whatever  effect 
such  conduct  may  have.*  But  such  conduct  may  be  shown 
as  tending  to  create  an  apprehension  of  violence. 

It  is  a  narrow  view  of  the  term  "  cruelty  "  to  hold  that  it 
must  consist  of  violence  to  the  person.  Such  view  is  also 
unsound  and  illogical,  for  violence  is  to  be  apprehended  only 
because  it  may  inflict  some  physical  injury.  In  reason,  any 
conduct  which  injures  the  health  produces  a  like  result  and 
should  be  likewise  considered  as  cruelty.  The  decisions 
under  this  narrow  and  arbitrary  rule  disclose  such  a  pal- 
pable loss  of  justice  and  such  gross  inequity  as  confuse  the 
lower  courts,  bewilder  the  practitioner,  and  shock  the  sense 
of  justice  in  the  minds  of  men  of  common  understanding.- 
The  doctrine  of  this  section-  has  been  expressed  in  the  stat- 
ute of  Alabama,  where  the  wife  may  obtain  a  divorce  from 
her  husband  where  he  has  "  committed  actual  violence  on 
her  person,  attended  with  danger  to  life  or  health,  or  where, 
from  his  conduct,  there  is  reasonable  apprehension  of  such 
violence."' 

§  263.  Bodily  harm  inferred  from  any  condaet  tending 
to  impair  the  health. —  Cruelty,  as  defined  by  the  ecclesias- 
tical law,  was  any  conduct  of  one  of  the  married  parties 
which  created  a  reasonable  apprehension  of  bodily  harm  to 
the  other  if  cohabitation  was  continued.  The  early  law  had 
no  arbitrary  rule  that  the  reasonable  apprehension  of  bodily 

J.  J.  Marsh.  822;  Kirkman  v.  Kirk-  670;  Mason  v.  Mason,  131  Pa.  161; 

man,  1  Hagg.  409;  Daiger  v,  Daiger,  Cheatham  v,  Cheatham,  10  Ma  296. 

2  Md.  836;  Hawkins  v.  Hawkins,  '  gee  conduct  held  insufficient  in 

65  Md.  104;  Harding  v.  Harding,  22  Miller  v,  MiUer,  78  N.  Q 102;  South- 

Md.  887;  Ruckman  v.  Ruckman,58  wick  v.  South  wick,  97  Masa  827: 

How.  (N.  Y.)  278;  Kennedy  v.  Ken-  Fritts  r,  Fritts,  138  m.  436;  Stevens 

nedy,  78  N.  Y.  869;  Cline  v.  Cline,  v.  Stevens,  8  R.  L  557;  Cowles  r. 

11  Or.  474.  Cowles,  112  Mass.  298;  Eshbach  r. 

1  Waltermire  V.  Waltermire,  110  Eshbach,  23   Pa.  345;    Cousen   r. 

W.  Y.  183;  AHen  v.  AUen,  31  Mo.  Cousen,  4  Swab.  &  T.  165. 

479;  Farnham  v.  Famham,  73  111.  'Farmer  i\  Farmer,  86  Ala.  322, 

498;  Kennedy  v.  Kennedy,  73  N.  Y.  5  Sa  434;  Wood  v.  Wood,  80  Ala, 

:869;  Ooodrich  v,  Goodrich,  44  Ala.  254,  and  cases  cited. 
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harm  must  be  inferred  from  Tiolence  alone.  And  there  was 
no  absolute  rule  that  the  evil  to  be  apprehended  was  vio- 
lence to  the  person.  It  was  deemed  sufficient  to  justify  the 
interference  of  the  court  that  the  misconduct  would  injure 
the  health.*  But  conduct  producing  mental  suffering  was 
inadequate  unless  it  was  so  severe  as  to  injure  the  health. 
'  This  interpretation  is  given  to  the  statute  of  New  York 
which  permits  a  decree  of  separation  where  the  husband  is 
guilty  of  such  conduct  towards  the  wife  as  to  render  it  "  un- 
safe and  improper  for  her  to  cohabit  with  him."  The  word 
"  unsafe  "  has  reference  to  physical  health,  and  not  to  men- 
tal suffering  or  wouuded  sensibilities.^  The  cruelty  need  not 
amount  to  violence.' 

The  statutory  expression  "  conduct  endangering  life,"  *  when 
interpreted  with  reference  to  the  common  law,  requires  no 
greater  or  less  degree  of  cruelty.  It  is  not  necessarily  phys- 
ical violence,  but  any  conduct  tending  to  injure  the  health. 
"  A  long  course  of  ill-treatment,  even  without  physical  vio- 
lence, may  be  as  effectual  to  destroy  life  as  any  deadly 
weapon."  * 

1  Walmesley  v.  Walmesley,  1893  278;  Grant  v.  Grant,  63  Minn.  181,. 
Probate,  539;  Bethune  v.  Bethune,    54  N.  W.  1059. 

1891   Probate,   205;    Beauclerk   v.  ^Bihin  v.  Bihin,  17  Abb.  Pr.  19; 

Beauderk,  1891  Probate,  189;  Mytr  Conklin  v.  Conklin,  17  Abb.  Pr.  20; 

ton  V,  Mytton,  11  P.  M.  141;  KeUy  Kennedy  v.  Kennedy,  73  N.  Y.  369; 

V.  Kelly,  2  P.  D.  81.  s.  a,  15  J.  &  a  5d. 

2  Mason  v.  Mason,  1  £dw.  Cb.  278;  ^  In  statutes  of  Arkansas,  Iowa, 
McBride  v,  McBride,  31  St  Rep.  631,  Kentucky,  Missouri,  North  Caro- 
9  N.  Y.  Supp.  827;  Fowler  v.  Fowler,  Una  and  Pennsylvania. 

19  Civil  Pra  282, 11  N.  Y.  Supp.  419;  *  Doolittle  t?.  Doolittle,  78  la.  691,. 

McBride  v.  McBride,  5  N.  Y.  Supp.  43  N.  W.  616.    See,  also,  Edgerton 

388;  Auld  v,  Auld,  16  Leg.  Int  817;  v,  Edgerton,  79  la.  68, 44  N.  W.  218; 

Whispell  V.  Whispell,  4  Barb.  217;  Douglas  v.  Douglas,  81  la.  258,  47 

Perry  v.  Perry,  2  Paige,  501.  But  see  N.  W,  92;  Hartnett  v.  Hartnett,  55 

Lutz  V.  Lutz,  81  St  Rep.  718, 9  N.  Y.  la.  45;  Evans  v.  Evans,  82  la.  462 ;. 

Supp.  858;  Uhlmann  v.  Uhlmann,  Sesterhen  v.  Sesterhen,  60  la.  801; 

17  Abb.  N.  C.  236;  Barber  v.  Bar-  Platner    v.  Platner,    66   la.    378; 

ber,  7  West  L.  J.  277.    See  similar  Maben  u  Maben,  72  la.  658,  34  N. 

interpretation     of     this    statute.  W.  462;  Whaley  r.  Whaley,  68  la. 

Hacker  v.  Hacker  (Wis.),  63  N.  W.  647;  Ennis  v.  Ennis  (la.),  60  N.  W. 
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The  statute  requiring  the  ill-treatment  to  be  "  so  serious 
as  to  injure  health  or  endanger  reason  "  is,  perhaps,  no  en- 
largement of  the  scope  of  the  term  "  cruelty  "  at  the  common 
law,  since  to  "  endanger  reason  "  is  to  affect  the  health.  Such 
terms  are  in  fact  an  expression  of  the  common  law,  and  the 
courts  have  so  construed  them.* 

§  264.  Conduct  rendering  the  condition  intolerable. — 
Sometimes  the  degree  of  cruelty  is  fixed  by  certain  statu- 
tory terms,  such  as,  "  indignities  rendering  condition  intol- 
erable," or  "  excesses,  cruel  treatment  or  outrages,  render- 
ing living  together  insupportable."*  This  degree  of  cruelty 
does  not  require  proof  that  the  ill-treatment  has  affected 
the  health  or  endangered  the  life  in  any  way.'  It  is  suffi- 
cient to  show  that  the  plaintiff's  condition  has  become  in- 
tolerable by  reason  of  defendant's  ill-treatment  of  any  kind 
showing  a  manifest  intent  to  drive  the  wife  away,  to  impose 
upon  her,  under  the  protection  of  the  marriage  relation,  such 
disdain,  contempt  and  unmerited  reproach  or  ridicule  as  pro- 
duces a  permanent  estrangement.*  Charging  the  wife  with 
adultery  is  generally  held  to  be  sufficient  to  justify  a  divorce 
for  this  cause.* 

228;  Felton  t?.  Felton  (la.),  63  N.  W.  7;  Detrick's  Appeal,  117  Pa.  452; 

677.  Carter  v.  Carter,  1  Kulp,  859;  Rioh- 

1  Statutes  of  District  of  Colum-  ards  v,  Richards,  6  Luz.  Im  Reg.  83; 

bia  and  New  Hampshire;  Jones  v.  Toume  v.  Tourne,  9  La.  452;  Lauber 

Jones,  62  N.  H.  463;  Robinson  v.  u   Mast,   15   La.  598;   Cooper  v. 

Robinson  (N.  H.),  23  A.  862.  Cooper,  10  La.  Aq.  250;  Dillon  v. 

'^Statutes   of  Louisiana,  Texas,  DiUon,  32  La.  An.  648. 

Kentucky,  Missouri  and  Arkansas.  ' McCartin  v,  MoCartin,  87  Ma 

See,  also,  Eastman  v.  Eastman,  75  Ap.  471;  May  v.  May,  62  Pa.  206; 

Tex.  473,  12  S.  W.  1107;  Sapp  v.  Sheffield  v.  Sheffield.  8  Tex.  79. 

Sapp,  71   Tex.  848,  9  S.  W.  258;  ^Rose  r.  Rose,  9  Ark.  507;  Haley 

Adams  v,  Adams,  78  Tex.  191,  14  v.  Haley,  44  Ark.  429;  Kempf  v, 

S.  W.  452;  Jones  v,  Jones,  60  Tex.  Kempf,  84  Mo.  211;  Dawson  v.  Daw- 

451 ;  Sheffield  v.  Sheffield,  8  Tex.  79;  son,  28  Ma  Ap.  169;  Cannon  v,  Can- 

Bohn  V,  Bohn,  62  Tex.  518;  Kempf  non,  17  Ma  Ap.  890;  Rie  v.  Rie,  84 

V.  Kempf,  84  Mo.  211;  McCartin  v.  Ark.  87;  Mason  v.  Mason,  131  Pa. 

McCartin,  87  Ma  Ap.  471;  Jones  v.  161,  18  A.  1021;  Melvin  v,  Mehan, 

Jones,  66  Pa.  494;  Miles  v.  Miles,  76  180  Pa.  6, 18  A.  920. 

Pa.  857;   Doan  v.  Doan,  8  Clark,  AHonnetti;.Honnett,88  Ark.156; 
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§  265.  Conduct  subverslTe  of  the  marriage  relation 
whether  impairing  health  or  not. —  One  of  the  tests  of  the 
old  law  was  that  the  conduct  complained  of  should  be  grave 
und  weighty,  and  "  show  an  absolute  impossibility  that  the 
duties  of  the  married  life  can  be  discharged."  ^  But  it  is 
doubtful  whether  this  test  alone  would  have  been  sufficient, 
tis  the  courts  also  required  an  apprehension  of  bodily  harm 
to  be  established.  If  a  husband  in  those  days  should  falsely 
accuse  the  wife  of  adultery  and  pursued  a  course  of  conduct 
towards  her  that  manifested  great  malice  and  a  determina- 
tion to  get  rid  of  her,  and  the  heart-broken  wife,  finding  her 
existence  intolerable  in  such  a  home,  should  have  abandoned 
her  husband  and  sued  for  divorce,  the  courts  would  have  de- 
nied her  relief  unless  she  remained  under  such  cruel  regime 
until  she  could  prove  that  her  health  was  thereby  impaired. 
But  to  require  injured  health  under  such  circumstances  is  to 
require  an  unnecessary  thing,  as  it  is  apparent  to  all  that 
the  husband's  conduct  has  as  eflfectuaUy  prevented  the  wife 
from  performing  her  duties  as  though  he  had  driven  her 
away  by  force  or  fear.  So  we  find  some  of  the  courts  de- 
parting from  the  old  test  requiring  proof  of  impaired  health, 
and  granting  divorces  where  the  conduct  has  for  any  reason 
been  subversive  of  the  marriage  relation.  In  Kansas  the 
broad  ground  is  taken  that "  any  unjustifiable  conduct  on  the 
part  of  either  the  husband  or  wife  which  so  grievously 
wounds  the  mental  feelings  of  the  other,  or  so  utterly  de- 
stroys the  peace  of  mind  of  the  other,  as  to  seriously  impair 
the  bodily  health  or  endanger  the  life  of  the  other,  or  such 
as  in  any  other  manner  endangers  the  life  of  the  other,  or 
suck  as  utterly  destroy  %  the  legitimate  ends  and  objects  of  mat- 
rimony y  constitutes  ^extreme  cruelty^  v/nder  the  statutesj  al- 
though  no  physical  or  personal  violence  Toa/y  be  vnJUcted  or 
even  threalenedP^ 

Lewis  V.  Lewis,  6  Ma  278;  Kurtz  v.  i  See  Evans  v.  EyanSi  §  252,  and 

Kurtz,  88  Ark.  119;  Haley  v.  Haley,  cases  cited. 

44  Axk.  429;  Lyle  v,  Lyle,  86  Tenn.  2  Carpenter  u  Carpenter,  30  Kan. 

372,  2  Pickle,  872, 6  &  W.  87a  712,  2  P.  122.    "The  tendency  of 
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Under  this  test  may  be  classed  the  decisions  of  those  states 
where  the  statutes  permit  divorce  for  "  cruel  and  abusive 
treatment,  whether  practiced  by  using  personal  violence  or 
other  means."  ^  The  true  inquiry  under  this  form  of  statute 
is  whether  the  conduct  is  so  subversive  of  the  marriage  re- 
lation as  to  render  continued  association  intolerable.'*  If  the 
ill-treatment  has  been  so  severe  as  to  impair  the  health  or 
threaten  injury,  this  is  conclusive  proof  that  the  complain- 
ant could  not  reasonably  endure  cohabitation.'  But  proving 
impaired  health  or  physical  danger  is  not  the  only  method 
of  proving  that  the  condition  is  intolerable.  In  interpreting' 
the  statute  Cooley,  J.,  said :  "  We  are  not  required,  there- 
fore, to  look  solely  at  the  violence  employed  by  defendant^ 
but  in  disposing  of  this  case  may  properly  have  regard  to 
the  general  result  of  his  conduct.  That  conduct  is  properly 
to  be  characterized  by  the  result  which  it  has  produced  upon 
the  marriage  relation  and  upon  the  comfort  of  the  complain- 
ant therein.  A  single  act  of  causeless  violence  may  be  over- 
looked if  its  consequences  are  evanescent,  and  leave  the 
relations  of  the  parties  substantially  undisturbed;  but  a 
long  continued  course  of  conduct,  which,  without  the  fault 
of  the  wife,  results  in  making  the  marriage  relation  unen- 
durable and  in  driving  her  from  her  husband's  house,  is 
clearly,  we  think,  a  case  of  extreme  cruelty  within  the  mean- 
ing of  the  statute.  In  its  effect  upon  the  marriage  relation, 
cruel  conduct,  which  has  effectually  destroyed  it,  cannot  be 
regarded  other  than  extreme."  *    And  in  a  later  case,  where 

modem  thought/'  it  was  said,  ''is  to  without  inquiring  about  the  effect 
elevate  the  marriage  relation  and  such  conduct  had  upon  her  health, 
place  it  on  a  higher  plane,  and  to  Avery  v.  Avery,  83  Kan.  1. 
consider  it  as  a  mental  and  spirit-  ^  Statutes  of  Arizona,  Michigan^ 
ual  relation  as  well  as  a  physical  Nebraska  and  Wisconsin, 
relation.**    In  a  later  case,  where  ^  Cooper  v.  Cooper,  17  Mich.  20o. 
the  husband  had  been  guilty  of  a  '  Beyer  t?.  Beyer,  50  Wis.  264, 
course  of  ill  conduct  well  calcu-  *Brigg8  v.  Briggs,   20  Mich.  34 
la  ted  to  drive  the  wife  away,  had  (1870).    There  was  no  finding  in  the 
charged  her  with  adultery  and  de-  case  of  apprehended  injury  or  im- 
nied  that  he  was  the  father  of  her  paired  health.    The  decree  was  re- 
child,  the  coiirt  granted  a  divorce  versed  and  a  divorce  granted. 
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a  wife  had  treated  her  husband  in  a  most  cruel  manner  by 
persistently  and  falsely  accusing  him  in  public  and  in  private 
of  infamous  conduct  in  violation  of  the  marriage  relation,  he 
was  granted  a  divorce  without  reference  to  the  effect  which 
this  conduct  had  upon  his  health,  because  the  conduct  had 
"  gone  far  enough  to  practically  destroy  all  the  decencies 
and  purposes  of  the  marriage  relation." '  Or,  if  the  hus- 
band accuses  the  wife  of  adultery  or  incest,  or  uses  profane, 
abusive  and  obscene  language,  the  decree  is  not  rendered  on 
the  ground  that  such  conduct  has  injured  or  threatens  in- 
jury to  her  health,  but  because  it  has  rendered  her  so  miser- 
able that  she  cannot  cohabit  with  him  with  comfort  and 
self-respect.^ 

The  same  interpretation  is  given  this  statute  in  Wiscon- 
sin, although  the  decisions  are  not  uniform.'  It  does  not 
appear  that  the  test  of  impaired  health  is  always  applied,, 
the  divorce  being  sometimes  granted  on  the  ground  that  the 
ill-treatment  had  rendered  the  discharge  of  the  duties  of 
the  marriage  impossible.*  This  test  of  physical  injury  is  na 
longer  required  in  California,  where  the  civil  code  has  de- 
fined extreme  cruelty  as  "  the  infliction  of  grievous  bodily 
injury  or  grievous  mental  suflfering  upon  the  other  by  one 
party  to  the  marriage."    Each  of  these  wrongs  —  bodily  harm 

1  Whitmore  r. Whitmore,  49  Mich,  to  render  her  marriage  state  intol- 

417.  erable,  and,    from    mere    mental 

3  Palmer  v.  Palmer,  45  Mich.  150;  suffering  and  physical  debility  so 

Warner  v.  Warner,  54  Mich.  492;  produced,  to  make  it  utterly  im- 

Hoyt  V,  Hoyt,  56  Mich.  50;  Whit-  possible  for  her  to  perform  the  du- 

acre  v.  Whitacre,  64  Mich.  282w  ties  which  are  expected  of  a  wife 

»  See  Beyer  v,  Beyer,  50  Wis.  254;  and  which  otherwise  she  would  be 

Pillar  V.  Pillar,  22  Wia  658;  John-  able  and  anxious  to  perform."  See, 

son  V,  Johnson,  4  Wi&  185.  also,  the  f oUpwing  cases  under  the 

*Crichton  v,  Crichton,  73  Wis.  same  statute:  Powers  v.  Powers,  2(^ 

59.     In  Freeman  v.  Freeman,  31  Neb,  529,  31  N.  W.  1;  Vocacek  v. 

Wis.  285,  it  was  said:  "  Everybody  Vocacek,  16  Neb.  453,  20  N.  W.  685. 

knows  that  the   conduct  of  the  On   sufficiency   of   evidence,    see 

husband  toward  the  wife  may  be  Brotherton  v.  Brotherton,  12  Neb. 

such,  even  without  any  personal  75, 10  N.  W.  544;  Boeck  v,  Boeck, 

violence,  actual  or  threatened,  as  16  Neb.  196,  20  N.  W.  283. 
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or  mental  suffering  —  are  held  to  be  a  sufficient  cause  for  di- 
vorce. The  plaintiff  is  not  required  to  prove  any  injury  to  the 
health  in  order  to  obtain  a  divorce  for  the  grievous  mental 
suffering.  The  courts  of  that  state  have  recognized  the 
fact,  apparent  to  "  the  common  judgment  of  mankind,"  that 
cruel  and  unfounded  imputations  produce  more  lasting  suf- 
fering than  mere  injuries  from  blows,  and  that  a  course  of 
such  conduct  may  utterly  destroy  the  marriage  relation 
without  impairing  the  health  of  the  complainant.^  To  de- 
termine whether  the  "grievous  mental  suffering"  has  been 
inflicted,  such  fact  must  be  deduced  from  all  the  circum- 
stances of  each  particular  case,  "  keeping  liways  in  view 
the  intelligence,  apparent  refinement,  and  delicacy  of  senti- 
ment of  the  complaining  party."  It  is  a  question  of  fact ; 
and  no  arbitrary  rule  of  law  can  be  given  as  to  what  par- 
ticular facts  shall  justify  a  finding  of  grievous  mental  suf- 
fering.* 

1  See  Lutz  v.  Lutz»  9  N.  T.  Supp.  plying  new  doctrine.     See  cases 

^58.  cited  in  §§  274r-28L    The  codes  of 

s  Barnes  v.  Barnes,  05  CaL  171,  Idaho,  North  Dakota  and  South 

80  F.  398,  overruling  Waldron  v.  Dakota  o<Hitain  the  same  definition 

Waldron,  85  CaL  251, 24  P.  049,  and  of  extreme  cruelty.     Under  the 

distinguishing  Morris  v.  Morris,  14  Utah    statute   the   **  cruel   treat- 

Cal.  76,  and  Powelson  v.  Fowelson,  ment"  must  ^  cause  great  bodily 

22  CaL  858.    See,  also,  Fleming  v.  injury  or  great  mental  distresa** 
Fleming,  95  CaL  430,  80  P.  66%  ap- 
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VIOLENCE  AND  DIRECT  INJURIES. 


§  260.  Personal  Yiolence  siifficient 
if  creating  apprehension. 

267.  The  violence  need  not  be 

habitual  or  persistent. 

268.  One  act  of  violence  may  be 

sufficient 

269.  Cruelty  without  personal  vi- 

olence. 


§  270.  Reasons  for  same. 

271.  Threats  of  violence. 

272.  Communicating  venereal 

disease. 
273b  Inexcusable  neglect  during 
sickness. 


§  266.  Personal  violence  snfflcient  if  creating  appre- 
hension.— Under  the  ecclesiastical  law  and  the  various  stat- 
utes interpreted  in  conformity  with  it,  and  also  under  all 
statutes  requiring  personal  violence  or  acts  of  less  degree 
than  physical  injury,  it  may  be  stated  beyond  contradiction 
that  acts  of  personal  violence  are  sufficient  if  they  create  a 
reasonable  apprehension  of  injury  to  life^  Vmb^  or  health. 
This  rule  rests  upon  the  probability  that  a  party  who  has 
once  so  far  lost  control  of  his  temper  as  to  inflict  an  injury 
by  personal  violence  would  do  so  again  should  the  parties 
resume  cohabitation.  The  form  of  the  violence  is  therefore 
immatorial  if  it  creates  the  necessary  apprehension."  With- 
out  minutely  examining  the  particulars,  we  may  say  that 
the  following  acts  are  usually  held  sufficient  to  create  the 
necessary  apprehension :  attempt  to  kill ; '  attempt  to  poison ; ' 


1  Dysart  V.  Dysart,  1  Rob.  £a  106;  For  effect  of  fear  of  poisoning,  see 

Saunders  v.  Saunders,  1  Rob.  Ec  Perry  t;.  Perry,  2  Paige,  501;  Uhl- 

549;  Byrne  v.  Byrne,  8  Tex.  886;  man  v.  Uhlman,  17  Abb.  N.  Cas. 

Taylor  v.  Taylor,  76  N.  a  488.  286;  Jones  v.  Jones,  66  Pa.  494; 

>  DiUon  V.  DiUon,  82  La.  An.  644;  Beebe  v.  Beebe,  10  la.  18a    Where 

Machado  t?.  Bonet,  89  La.  An.  475,  the    wife   has  manifested  great 

2  Sa  49;  Power  v.  Power,  4  Swab,  hatred  of  her  husband  and  poi- 

^  T.  178;  Wand  v.  Wand,  14  CaL  soned  him  by  applying  oroton  oil 

512.  to  his  underclothing,  her  conduct 

*Disboroughv.Di8borough(N.J.),  was  held  sufficient  to  create  an 

26  A.  852;  Peavy  v,  Peavy,  76  la.  448,  apprehension  of  injury.    Harvey 

41N.W.67;BieuRie,84  Ark.87.  v.  Harvey  (N.  J.  Eq.),  7  A.  871. 
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choking,^  kicking,'  whipping,'  striking,*  pulling  hair,'  throw- 
ing water  and  threatening  violence,*  and  spitting  in  wife's, 
face.^ 

§  267.  The  yiolence  need  not  be  habitnal  or  persistent. 
"  The  court  has  expressed  an  indisposition  to  interfere  on  ac- 
count of  one  slight  act,"  said  Lord  Stowell,  "  particularly 
between  persons  who  have  long  cohabited,  because  if  only 
one  such  instance  of  ill-treatment,  and  that  of  a  slight  kind^ 
occurs  in  many  years,  it  may  be  hoped  and  presumed  that  it 
Avill  not  be  repeated.  But  it  is  only  on  this  supposition  that 
the  court  forbears  to  interpose  its  protection  even  in  the 
case  of  a  single  act;  because  if  one  act  should  be  of  that  de- 
scription which  should  induce  the  court  to  think  that  it  is 
likely  to  ooctcr  agaisi^  and  to  occur  with  real  suffering,  there 
is  no  rule  that  should  restrain  it  from  considering  that  to  be 
fully  suJ9Scient  to  authorize  its  interference."  ®  The  cruelty 
need  not  have  been  habitual  or  continued  during  the  mar- 

1  Thompson  v.  Thompson,  79  (Va.),  17  &  K  819;  Ward  v.  Ward, 
Mich.  124,  44  N.  W.  424;  Shores  v.  103  IlL  477;  Weasels  v,  Wessels,  28 
Shores,  28  Ind.  546;  Johns  v.  Johns,  IlL  Ap.  258;  Scliichtel  v.  Schichtel, 
57  Miss.  580;  Mercer  v.  Mercer,  114  88  la.  210,  55  N.  W.  309;  Armant  r. 
Ind.  558,  17  N.  R  182;  Folmar  v.  Armant,  4  La.  An.  187;  McClair  v. 
Folmar,  69  Ala.  84.  Leahy,  86  La.  An.  588;  Dennison  v. 

2  Schichtel  u  Schichtel,  88  la.  210,  Dennison,  4  Wash.  St  705,  80  P. 
55  N.  W.  309;  Mercer  v.  Mercer,  114  1100. 

Ind.  558, 17  N.  E.  182;  Myers  v.  My-  » Hawkins   r.  Hawkins,  65  Md. 

ers,  83  Va.  806, 6  a  E.  680 ;  Hughes  r.  104;  Wessels  v.  Wessels,  28  BL  Ap. 

Hughes,  19  Ala.  307;  Sharp  v.  Sharp,  253;  TyrreU  v.  TyrreU  (N.  J.),  8  A. 

116  lU.  509;  Westraeath  v.  West-  366. 

meath,  2  Hagg.  Ec.  Sup.  1;  Gra-  ^Odomt?.  Odom,  36  Ga.  286-815; 

ham  v.  Graham,  5  Ses.  Cas.  (Sc.)  109SL  Moyler  v.  Moyler,  11  Ala.  620. 

3  Hawkins  v,  Hawkins,  65  Md.  ^Clabum's  Case,  Hetley,  149; 
104;  Wessels  v.  Wessels,  28  IlL  Ap.  Curtis  v.  Curtis,  1  Swab.  &  T.  192; 
253;  Gholston  v.  Gholston,  31  Ga.  Waddel  v.  Waddel,  2  Swab.  &  T. 
625;Boeck  r.  Boeck,  16  Neb.  196,  585 ;D'Aguilart?.D'Aguilar,l Hagg. 
20  N.  W.  223,  288;  Albert  u  Albert,  Ec.  773;  Clutch  v.  Clutch,  1  N.  J. 
5  Mont  577.  See  contra,  Hender-  Eq.  474;  Jones  v,  Jones,  Wright, 
son  r.  Henderson,  88  lU.  248.  244;    Beatty    v.    Beatty,    Wright, 

*Vocacek  v.  Vocacek,   16  Neb.    557. 
453;  Wacholz  r.  Wacholz,  75  Wis.        ^  Holden  v,  Holden,  1  Hagg.  Con. 
877, 44  N.  W.  506;  Kinsey  t;.  Kinsey    45a 
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riage,  for  the  malice  or  unfounded  jealousy  may  have  been 
of  recent  origin.  The  conduct  need  not  be  persistent.  It  is 
sufficient  if  it  appears  that  the  injuries  were  inflicted  with 
malice,  and  that  defendant  has  not  repented  or  endeavored 
to  reform.^  The  conduct  must  be  such  as  to  show  that  it 
was  the  result  of  a  deliberate  intention  to  drive  his  wife 
from  him  or  to  inflict  suffering  upon  her,  and  not  the  result 
of  his  passion  or  ill-temper,  which  he  regrets  and  which  may 
not  recur.2  In  Mississippi,  where  cruelty  must  be  "  marked 
by  personal  violence,"  it  is  held  that  such  violence  need  not 
be  persistent,  but  occasional  violence  is  sufficient  if  it  "beget 
the  apprehension  that  it  is  liable  to  occur  again."  • 

§  268.  One  act  of  violence  may  be  snfBcient.— Since  a 
oourt  will  interfere  to  protect  the  wife  where  there  is  a  rea- 
sonable apprehension  of  injury,  the  true  test  of  the  defend- 
ant's conduct  is  not  the  degree  of  violence  or  the  repetition 
of  it,  but  whether  hia  conduct  was  such  as  to  create  a  reason- 
<ible  apprehension  ofmjwry}  If  the  threats  and  menaces  of  a 
husband,  whose  conduct  shows  his  temper  to  be  beyond  con- 
trol, justify  the  dissolution  of  the  marriage,  a  fortiori  one 
act  of  violence  will  suffice  if  it  creates  a  reasonable  appre- 
hension of  injury.*  The  fact  that  a  husband,  possessed  of  an 
ungovernable  temper  and  mahce  towards  his  wife,  has  once 
committed  violence,  creates  the  strongest  apprehension  of 
future  harm.  This  doctrine  was  announced  in  an  early  En- 
glish case  where  the  parties  met  but  once  after  the  nuptials 
and  the  cruelty  occurred  at  this  meeting.  The  judge  ordi- 
nary held  that  "  where  one  gross  act  of  cruelty  is  of  such  a 
nature  as  to  raise  a  reasonable  apprehension  of  future  acts 
of  the  same  kind,  the  court  will  grant  relief."  *    There  are 

*  Waltermire  v.  Waltermire,  110  •  Johns  v.  Johns,  57  Misa  530. 

N.  Y.  183,  17  N.  E.  739;  Mahone  v,  <  Threats  of  violence,  §  271. 

Mahone,  19  CaL  626;  Ward  r.  Ward,  *Huilker  v.  Huilker,  64  Tex.  1; 

103  la  477 ;  Beyer  v.  Beyer,  50  Wis.  Beyer  v.  Beyer,  50  Wis.  254 ;  Jenness 

254;    Lockwood    v.    Lockwood,    3  v.  Jenness,  60  N.  H.  211 ;  French  ii 

Curt.  Ea  281;  Dysart  v,  Dysart,  1  French,  4  Mass.  587. 

Rob.  Ea  114,  530.  « Reeves  v.  ReeveS,  3  Swab.  &  T. 

spUlar  V.  Pillar,  22  Wis.  658.  139.    See,  also,  Lockwood  r.  Lock- 
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many  cases  where  one  act  of  violence  was  held  not  sufficient^ 
but  they  do  not  conflict  with  this  doctrine,  for  an  examina- 
tion of  the  facts  will  show  that  the  one  act  of  cruelty  did 
not,  for  some  reason,  create  a  reasonable  apprehension  of 
harm.  Thus,  where  the  parties  have  engaged  in  a  mutual 
conflict,  the  resulting  injury  will  not  suflice  under  this  doc- 
trine. "Where  the  parties  have  lived  together  for  many  years 
in  harmony  and  peace,  a  blow  inflicted  in  sudden  heat  of 
passion,  and  under  some  provocation,  will  not  suffice.*  One 
act  of  violence  would  not  be  sufficient  under  the  statute  of  lUi- 
nois  permitting  divorce  for  "  extreme  and  repeated  cruelty." 
In  this  state  there  must  be  personal  violence  on  two  occa- 
sions before  the  plaintiff  can  obtain  the  protection  of  the 
courts;  an  unfortunate  condition  of  the  law,  due  rather  to 
the  interpretation  placed  upon  the  statute  than  to  the  word- 
ing of  the  statute  itself.  For  instance,  the  courts  of  this 
state  held  that  each  act  must  be  sufficient  legal  cruelty,  and 
therefore,  where  a  husband  had  been  guilty  of  frequent 
harsh  and  profane  language,  and  once  choked  his  wife  and 
threatened  to  do  so  again,  the  conduct,  although  clearly  suf- 
ficient to  create  apprehension  of  future  harm,  was  held  in- 
adequate, because  harsh,  profane  and  threatening  language 
was  not  one  act  of  cruelty  as  required  by  statute.* 

§  269.  Craelty  without  personal  violence. — It  is  evident 
that  the  definition  in  Evwn^  v.  Evans  contemplated  other 
forms  of  cruelty  than  personal  violence.  In  1847,  SirH. 
Jenner  Faust,  in  the  Arches  Court  of  Canterbury,  in  revers- 

wood,  2  Curt  Ec.  281;  Dysart  r.  ing  such   evidence  of  scBvitia  as- 
Dysart,  1  Rob.  Ec.  106;  Holden  v.  warranted  the  court  in  concluding 
Holden,  1  Hagg.  Con.  453.  In  Small-  that  the  wife  could  not  cohabit  in 
wood  V.  SmaUwood,  2  Swab.  &  T.  safety  with  such  a  husband,  and 
397,  it  was  said  by  the  court:  "I  was  therefore  entitled  to  the  pro- 
have  examined  the  cases  referred  tection  of  the  court." 
to  and  find  in  each  of  them,  not       ^HoshaU  v,  HoshaU,  51  Md.  72; 
merely  one  violent  act  committed  Fleytas   v.  Pigneguy,  9   La.  419;. 
under  excitement,  and  not  produo*  Lauber  v.  Mast,  15  La.  An.  593. 
ing  any  considerable  injury  to  the        ^  Embree  v,  Embree,  58  111.  894. 
person,  but  repeated  acts  furnish- 
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ing  a  decision  of  Dr.  Lushingtoiiy  held  that  occasional  sallies 
of  passion  and  what  merely  wounds  the  mental  feelings  may 
amount  to  cruelty  if  such  conduct  threatens  bodily  harm.^ 
But  an  erroneous  view  had  already  been  taken  of  the  defini- 
tion.of  cruelty  in  Evcms  v.  Evans^  and  the  doctrine  that  no- 
conduct  other  than  personal  violence,  or  a  reasonable  appre- 
hension of  it,  was  cruelty,  had  been  accepted  in  our  country. 
This  doctrine  probably  originated  in  the  interpretation  given 
to  Evans  v,  Evans  by  Dr.  Lushington  in  1839.  "There 
must,"  said  he,  "  be  either  actual  violence  committed,  at- 
tended with  danger  to  life,  limb  or  health,  or  there  must  be 
a  reasonable  apprehension  of  such  violence.  This  I  appre- 
hend to  be  the  substance  of  the  doctrine  laid  down  in  Evans 
V.  EvanSy  cited  in  the  argument  of  this  case  and  other  sub- 
sequent cases."  ^  On  the  contrary  no  such  doctrine  can  be- 
deduced  from  contemporaneous  opinions,  although  it  must 
be  admitted  that  most  of  the  early  cases  were  founded  on 
personal  violence  of  some  sort.'  In  our  country,  Parson^ 
C.  J.,  interpreted  the  statutory  term  "  extreme  cruelty  "  to 
mean  personal  violence,*  and  this  definition  seems  to  have 
had  a  wide  influence  here.  This  doctrine  was  overruled,*' 
but  not  until  it  found  credence  in  Maine  •  and  Illinois ;  ^  and 
in  the  latter  state  the  supreme  court  obstinately  refused  to 
reconsider  the  matter,  although  admitting  that  other  courts 
had  placed  a  different  interpretation  upon  the  statute."  In 
Alabama  the  doctrine  was  at  first  discarded,  and  it  was  held 
that  any  conduct  which  created  an  apprehension  of  violence 
was  sufficient.  But  the  courts  of  this  state  are  not  free  to 
apprehend  cruelty  from  any  conduct  except  personal  vio- 

1  Dysart  v.  Dysart,  1  Roh.  Ec.  470,  «  See  Holyoke  v.  Holyoke,  78  Me, 
reversing  1  Rob.  Ec  106.  404, 6  A.  827. 

2  Lockwood  v.  Lockwoody  2  Curt  ^  Henderson  v.  Henderson,  88  lU. 
Ec.  281.  248,  and   cases   cited;  Fizette  v^ 

»  See  review  of  cases  in  Dysart  v.  Fizette,  146  DL  828,  34  N.  R  799, 

Dysart,  1  Rob.  Ec.  470.  and  cases  cited. 

*  Warran  v.  Warran,  8  Mass.  321  «Embree  v.  Embree,  53  lU.  894. 
(1807).  But  see  traces  of  reformation  in 

*  Bailey  v.  BaUey,  97  Mass.  37a  Ward  v.  Ward,  103  BL  477. 
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lence ;  for  the  legislature  has  decided,  as  a  question  of  fact,  that 
no  conduct  other  than  personal  violence  will  create  an  appre- 
hension  of  cruelty."  There  is  a  similar  statute  in  Mississippi. 
In  some  of  the  northern  states  this  question  was  averted  by 
a  statute  permitting  divorce  for  cruelty  "  whether  practiced 
by  using  personal  violence  or  other  m^ans?^^  And  in  other 
states  the  severity  of  this  erroneous  doctrine  was  relieved 
by  permitting  divorce  for  indignities,  or  conduct  rendering 
further  cohabitation  improper,  or  for  the  infliction  of  griev- 
ous mental  suffering,  or  conduct  rendering  the  condition  in- 
tolerable. It  is  now  diflBcult  to  investigate  the  motives 
which  led  to  this  humane  legislation,  whether  it  was  a 
sense  of  pity  towards  married  women  and  a  desire  to  pro- 
tect them  from  the  ill-treatment  of  their  husbands,  or  a  sense 
of  the  injustice,  so  apparent  to  all,  of  a  law  which  granted 
ii  divorce  for  blows  and  denied  the  same  relief  where  far 
greater  pain  and  physical  injury  was  inflicted  by  tyranny  or 
indignities.  Somes  traces  of  the  now  obsolete  definition  of 
<5ruelty  may  still  be  found.' 

The  doctrine  that  personal  violence,  or  a  reasonable  ap- 
prehension of  it,  is  necessary,  has  been  repeatedly  denied, 
and  at  present,  even  in  the  states  where  the  conduct  must 
"  endanger  life,"  it  is  held  that  such  result  may  be  produced 
by  means  other  than  personal  violence.*  The  courts  of  most 
of  the  states  have  followed  the  broad  and  logical  doctrine 
that  any  conduct,  whether  personal  violence  or  other  ill- 
treatment,  which  impairs  the  health  or  threatens  injury  to 

1  See  Wood  v.  Wood,  80  Ala.  254;  Ford,  104  Mass.  198;  Conn  tx  Conn, 

3Ioyler   v.   Moyler,    11   Ala.    625;  Wright,  563;  Daiger  v,  Daiger,  2 

Turner  v.  Turner,  86  Ala.  822,  5  So.  Md.  Ch.  885. 

434;  Hughes  v.  Hughes,  10  Ala.  307.       «  Cole  v.  Cole,  28  la.  485;  Doolit- 

See  also,  Folmar  v.  Folmar,  69  Ala.  tie  v.  Doolittle,  78  la.  691,  43  N.  W. 

^4.  616;  Sackrider  v.  Sackrider,  60  la. 

>  Indiana,  Michigan,  Minnesota,  397;   Beebe  u  Beebe,  10  la.  188; 

Nebraska,  Arizona  and  Texas.  Knight  v.  Knight,  81  la.  451 ;  Har- 

sFizette  v,  Fizette,  146  IlL  828,  nett  v.  Harnett,  55  la.  45;  Wheeler 

84N.  K799;  Williams  r.  Williams,  v.  Wheeler,  58   la.  511.    But  see 

1  Cola  Ap.  281,28  P.  726;  Kennedy  Thornberry  u  Thomberry,  2  J.  J, 

V.  Kennedy,  78  N.  Y.  369;  Ford  v.  Mar.  822, 
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the  mind  or  health,  is  legal  cruelty.^  Lord  Brougham,  in 
considering  a  Scotch  appeal  case,  after  examining  the  Eng- 
lish and  Scotch  authorities,  expressed  the  opinion  that  per- 
sonal violence  was  not  necessary  to  entitle  a  wife  to  relief 
on  the  ground  of  cruelty.* 

§  370.  Reasons  for  same. —  It  was  illogical  to  grant  a 
divorce  for  injury  apprehended  from  blows,  and  deny  the 
same  relief  where  bodily  injury  from  a  course  of  cruel  treat- 
ment was  even  more  certain.  To  escape  this  difficulty  our 
courts  have  adopted  the  more  logical  and  equitable  doctrine 
that  any  course  of  misconduct  which  injures  the  health  of 
the  innocent  party  is  sufficient  cruelty  to  justify  the  inter- 
ference of  the  courts.    The  absurdity  of  denying  relief,  ex- 

*  The  foUowing  are  leading  cases  Barr  (Pa.),  166;  Qibbs  v,  Gibbs,  18 
upon  the  question:  Butler  v.  But-  Elan.  419;  Conkling  v,  Conkling,  17 
ler,  1  Parson's  SeL  £q.  329;  Rice  v.  AbK  Pr.  20;  Mason  v.  Mason,  1 
Rice,  6  Ind.  105;  Powelson  v.  Pow-  Edw.  Ch.  278;  Fowler  v.  Fowler, 
•elson,  22  CaL  869;  Harratt  v.  Har-  11  N.  T.  Supp.  419;  Bihin  v,  Bihin, 
ratt»  7  N.  a  196;  Carpenter  v.  Car-  17  Abb.  Pr.  19;  De  Meli  v,  De  Meli, 
penter,  30  Kan.  712,  2  P.  122;  67  How.  Pr.  20;  Bennett  v,  Ben- 
Freeman  V.  Freeman,  31  Wis.  235;  nett»  24  Mich.  482;  Goodman  v. 
Latham  v.  Latham,  30  Ghratt  807;  Goodman,  26  Mich.  417;  Whitmore 
Eatman  v.  Eatman,  75  Tex.  478,  v.  Whitmore,  49  Mich.  417;  Robin- 
12  S.  W.  1107;  Silvis  v.  SUvis,  11  son  v.  Robinson  (N.  R),  23  A.  862; 
Cola  319,  17  P.  912;  Cooper  v.  Palmer  v.  Palmer,  45  Mich.  151. 
Cooper,  17  Mich.  205;  Bailey  u  The  text  is  supported  also  by  the 
Bailey,  97  Mass.  878;  Close  v.  Close,  following  English  cases:  KeUy  v. 
10  C.  R  Green,  629;  Graeoen  v.  KeUy,  2P.  &M.81;  Mytton  v.Mj't- 
Oraecen,  2  N.  J.  Eq.  459;  Kelly  t\  ton,  11  P.  D.  141;  Bethune  v.  Be- 
KeUy,  18  Nev.  49, 1  P.  194;  Fowler  thune,  1891  Probate,  203;  Beau- 
ts. Fowler,  11  N.  Y.  Supp.  419.  The  clerk  v.  Beauclerk,  1891  Probate, 
following  cases  are  also  important  189. 

as  following  the  above:  Jones  v.  >  Patterson  v.  Pfttterson,  3  H.  L. 
Jones,  62  N.  H.  463;  Myrick  v.  My-  308  (1850),  reviewing  and  distin- 
rick,  67  Ga.  771;  Cook  v.  Cook,  3  guishing  Gordon  t?.  Gordon,  7  Mort. 
Stock.  195;  Smith  v.  Smith,  40  N.  Diet  5902;  Shand  v.  Shand,  10 
J.  Eq.  566;  Black  v.  Black,  30  N.  J.  Shaw  &  Dunlop,  384;  Colquhoun  v. 
Eq.  215;  Smith  v.  Smith,  8  Or.  100;  Colquhoun,  15  Mort  Diet.  1-^5; 
Beyer  r.  Beyer,  50  Wis.  254;  Crich-  Letham  v.  Letham,  2  Shaw  &  Dun- 
ton  V.  Crichton,  73  Wis.  59;  May  v.  lop,  284;  Murry  v.  Murry,  Ferg. 
May,  CK3  Pft.  206;  Morris  v.  Mor-  Const  Law,  184. 
ris,  14  CaL  76;  Elmes  v,  Elmea^  9 
19 
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cept  in  cases  where  violence  was  inflicted  or  threatened,  wa» 
pointed  out  by  the  most  eminent  writer  upon  this  question 
in  language  both  characteristic  and  pertinent.  "It  would 
be  a  reproach  to  the  law,"  says  Mr.  Bishop,  "  to  permit  a 
husband  to  ruin  the  health  of  his  wife  or  Irill  her  in  one 
way,  but  not  in  any  other.  If  the  body  is  the  only  thing 
to  be  regarded,  yet,  if  we  find  various  avenues  to  it,  through 
any  one  of  which  may  run  the  waters  to  drown  its  life 
or  health,  surely  we  cannot  maintain  that  there  is  any  prin- 
ciple whereby  the  approaches  through  one  avenue  shall  be 
left  open  while  the  others  are  closed."  ^ 

The  same  thought  difi^erently  expressed  is  found  in  an 
early  case  in  Indiana.  In  speaking  of  this  doctrine  of  per- 
sonal violence,  embodied  in  an  instruction  refused  by  the 
trial  court,  it  was  said :  "  It  seems  to  contemplate  an  en- 
tirely physical  and  sensuous  view  of  the  marriage  relation; 
and  if  that  relation  has  no  aim  to  the  social  happiness  and 
mental  enjoyments  of  those  united  in  it,  the  instruction 
should  have  been  given.  But  if  it  is  otherwise,  if  it  be  true 
that  we  are  possessed  of  social,  moral  and  intellectual  na- 
tures, with  wants  to  be  supplied,  with  susceptibilities  of 
pain  and  pleasure;  if  they  can  be  wounded  and  he^^led,  as 
well  as  the  physical  part,  with  a<5companying  suffering  and 
delight,  then  we  think  that  conduct  which  produces  per- 
petual sorrow,  although  physical  food  be  not  withheld,  may 
well  be  classed  as  cruel  and  entitle  the  sufferer  to  relief. 
And  in  point  of  fact,  we  have  no  doubt  that  mere  cold  neg- 
lect, such  as  is  assumed  in  this  instruction,  has  sent  broken- 
hearted to  the  grave  hundreds  of  wives,  where  the  dagger^ 
poison  and  purposed  starvation  have  sent  one."  ^ 

The  leading  American  case  upon  this  subject,  and  one 
most  quoted  to  sustain  this  view,  is  that  of  Butler  v.  Butler.* 
The  absurdity  of  the  doctrine  of  personal  violence  is  care- 
fully refuted  not  only  by  the  authorities  of  the  ecclesiastical 
law,  but  also  by  reasons  most  satisfactory  and  convincing. 

1 1  Bishop,  Mar.,  Sep.  &  Div.,  §  1564       >  1  Parson's  SeL  Eq.  Cases,  844. 
3  Rice  V.  Rice,  6  IncL  100. 
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After  reviewing  the  authorities  the  court  proceeded  to  de- 
fine cruelty  as  follows:  "Aided  thus  by  the  lights  derived 
from  foreign  and  domestic  jurisprudence,  we  approach  the 
construction  of  our  own  statute  with  less  diflSdence.    And 
that  construction,  in  our  opinion,  is  this:  That  the  cruelty 
within  our  statute  which  entitles  a  wife  to  a  divorce  from 
her  husband  is  actual  personal  violence  or  the  reasonable 
apprehension  of  it;  or  such  a  course  of  treatment  as  endamr- 
gers  her  life  or  healthy  and  renders  cohabitation  unsafe.     The 
latter  may  exist  without  the  former.    Again,  a  husband 
may,  by  a  course  of  humiliating  insults  and  annoyances, 
l)racticed  in  the  various  forms  which  ingenious  malice  could 
readily  devise,  eventually  destroy  the  life  or  health  of  his 
wife,  although  such  conduct  may  be  unaccompanied  with 
violence,  positive  or  threatened.    Would  the  wife  have  no 
remedy  in  such  circumstances  under  our  divorce  laws,  be- 
cause actual  or  threatened  personal  violence  formed  no  ele- 
ment in  such  cruelty?    The  answer  to  this  question  seems 
free  from  diflBculty  when  considered  with  reference  to  the 
principle  on  which  the  divorce  for  cruelty  is  predicated.    A 
separation  or  a  dissolution  is  granted  on  account  of  cruelty 
for  the  conservation  of  life  or  health  of  the  wife,  endangered 
by  the  treatment  of  the  husband.    The  cruelty  is  judged 
from  its  effects,  not  solely  from  the  means  by  which  those 
effects  are  produced.    To  hold  absolutely  that,  if  a  husband 
avoids  actual  or  threatened  personal  violence,  the  wife  has 
no  protection  against  any  means,  short  of  these,  which  he 
may  resort  to  and  which  may  destroy  her  life  or  health,  is^ 
to  invite  such  a  system  of  infliction  by  the  indemnity  given 
the  wrong-doer.    The  more  rational  application  of  the  doc- 
trine of  cruelty  is,  to  consider  a  course  of  marital  unkindness 
with  reference  to  the  effect  it  must  necessarily  produce  on 
the  life  or  health  of  the  wife,  and  if  it  has  been  such  as  to 
aif ect  or  injure  either,  to  regard  it  as  true  legal  cruelty."  ^ 

1  For  similar  reasons,  see  Avery  24  P.  649,  overruled  in  Barnes  t?^ 

r.  Avery,  33  Kan.  1;  Carpenter  v,  Barnes,  95   CaL    171,    80    P.    298;. 

Carpenter,  30  Kan.  712,  2  P.  122;  KeUy  v.  Kelly,  2  P.  &  M.  81. 
Waldron  v.  Waldron,  85  CaL  251, 
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§  27L  Threats  of  Tiolence.— Threats  of  violence  and 
words  of  menace  are  not  alone  cruelty,  unless  they  produce 
the  requisite  degree  of  mental  suffering.  If  the  threat  was 
meaningless  or  made  in  such  manner  as  to  evince  no  determi- 
nation to  carry  it  into  execution,  there  is  no  reasonable  ap- 
prehension of  harm,^  One  test  of  the  reasonable  apprehen- 
sion is  the  conduct  of  the  complainant  after  the  threats  were 
made.  If  a  husband  iaourishes  a  pistol  in  a  threatening 
manner,  and  the  wife  is  not  frightened  at  the  time,  and  does 
not  attempt  to  escape  from  him,  the  court  will  infer  from 
the  conduct  of  the  wife  that  there  is  no  real  danger  to  be 
apprehended.*  If  the  threats  were  made  in  a  mere  wordy 
outburst  of  passion,  or  in  a  wild  and  chaotic  speech,  and  the 
wife,  knowing  the  husband's  disposition,  does  not  fear  vio- 
lence at  the  time,  but  occupies  the  same  bed  and  room  with 
him,  and  does  not  intimate  that  she  needs  any  protection 
from  him,  the  court  will  not  consider  her  in  danger.'  A 
httsband's  application  for  divorce  on  account  of  the  wife's 
thieeats  to  poison  him  will  be  dismissed  if  it  appears  that  he 
has  sought  her  return,  and  thus  shown  that  he  has  no  abid- 
ing fear  of  her  treachery.*  Another  test  is  the  opinion  of 
the  witness  acquainted  with  defendant's  character.*  But 
sueh  opinion  will  not  be  received  in  some  courts,  and  the 
better  practice  is  to  confine  the  witness  to  a  relation  of  the 
facts,  and  let  the  court  determine  whether  there  is  sufScient 
daager  to  justify  its  interference.  The  threats,  however, 
"carry  with  them  something  of  additional  strength  if  they 
raise  apprehension  in  others,  for  that  shows  that  the  wife  is 
not  alarmed  upon  any  unreasonable  grounds."*    In  cases 

• 

I  Breinig  v.  Meitzler,  28  Pa.  156;  827.    See,  also,  Kinsej  v.  Kinsey 

Cloee  V,  Closer  9  C.  B.  Green,  388;  (Va.),  17  S.  E.  819. 

StieU  V.  SheU,  2  Sneed  (34  Tenn.),  '  Ruckman  v,  Ruckman,  58  How. 

716.  Pr.  278. 

2N.  u  N.,  3  Swab.    &   T.  284;  * Sapp  «.  Sapp,  71  Tex.  348. 

Adams  x\  Adams,  78  Tex.  191, 14  » Myers  v.  Myers,  83  Va.  806,  6 

a  W.  452;  McBride  v.  McBride,  5  S.  R  630. 

N.  Y.  Supp.  388,  and  9  N.  Y.  Supp.  eD'AguiUar  v,  D'AguiUar,  1  Hag. 

Ec77a 
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where  threats  have  been  made,  the  danger  is  not  to  be  in- 
ferred from  "  an  apprehension  arising  merely  from  an  ex- 
quisite and  diseased  sensibility  of  the  mind  "  of  complainant, 
.but  from  the  malice  and  former  ill-conduct  of  defendant,  his 
lack  of  self-control  at  other  times,  the  accompanying  abusive 
language,  his  present  hostile  attitude,  and  all  other  facts 
which  may  serve  to  aid  the  court  in  foretelling  what  the 
future  conduct  of  the  parties  may  be.^  It  is  not  necessary 
to  wait  until  an  injury  has  been  inflicted,  for  the  law  will, 
in  a  proper  case,  interfere  to  prevent  an  injury  which  will 
probably  be  inflicted,^  For  the  court  interferes  not  so  much 
to  punish  an  offense  already  committed  as  to  relieve  the 
complainant  from  an  apprehended  danger.  **  Assuredly," 
says  Lord  Stowell,  "  the  court  is  not  to  wait  till  the  hurt  is 
actually  done."  *  If  a  husband  threatens  to  shoot  his  wife, 
and  shows  a  disposition  to  do  so,  the  court  will  interfere 
without  waiting  until  be  has  shot  her  or  even  attempted  to 
do  so.*  Nor  is  it  necessary  to  wart  until  the  defendant  has 
attempted  to  execute  his  threats,  since  that  would  be  folly 
in  most  cases.*    Where  from  evidence  of  hatred,  malice^ 

iDavies  u  Davies,  55  Barb.  180;  authorities:    Tomkins  v.  Tomkins, 

Moyler   v.   Moyler,    11    Ala.    620;  1  Swab.  &  T.  168;  N.  v.  N.,  3  Swab. 

Palmer  u  Palmer,  26  ila.  215,  7  Sa  &   T.  284;    Westmeath   v,  Wesft- 

864  meath,  2  Hag.  Ea  Sup.  1 ;  Kirkman 

2  Harratt  v,  Harratt,  7  N.  R  196;  v.  Kirkman,  1  Hag.  Con.  409;  Hol- 

Coursey   v.   Coursey,  60   IlL   186;  den  v.  Holden,  1  Hag.  Con.  453; 

Kennedy  v.  Kennedy,  73  N.  Y.  869;  Stephens  v,  Totty,  Cra  Eiiz.  908; 

Kennedy  v.  Kennedy,  60  How.  151 ;  Otway  v.  Otway,  2  Phrllim.  96 ;  Con- 

Mason  v.  Hason,  131  Pa.  161, 18  A.  sen  u  Cousen,  4  Swab.  &  T.  164; 

1021;  Bailey  t?,  Bailey,  97  Mass.  373;  Mytton  v.  Mytton,  11  P.  D.  141; 

Little  V.  little,  63  N.  C.  22;  Black  D'AguiUar  v,  D'Aguillar,  1  Hag. 

V.  Black,  30  K.  J.  Eq.  215;  Cook  v,  Ec.  773;  Carpenter  v.  Carpenter, 

Cook,  11  N.  J. Eq.  195;  Sower's  Ap.,  Milward,  159  (Irish);  McClelland  v, 

89  Pa.  173;  Rhame  v.  Rhame,  1  Fulton,  Ferg.  Consist  185. 

McCord  Ch.  197;  Anon.,  17  Abb.  N.  'Evans  v.  Evans,  1  Hag.  Con.  35,. 

Cas.  231;  Freeman  v.  Freeman,  81  4  Eng.  Ea  310. 

Wi&  235;  Jelineau  v,  Jelineau,  2  4SackrideruSackrider,60Ia.897. 

De&  45;  Mason  v.  Mason,  1  Edw.  ^Beebe  v.  Beebe,  10  la.  133;  Car* 

Ch.  278;  Briggs  v.  Briggs,  20  Mich,  ruthers  v.  Camithers,  13  la.  266; 

34.   See,  also,  the  following  English  Sackrider  v.  Sackrider,  60  la.  397. 
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high  temper,  violent  conduct,  habits  of  intoxication  and  lack 
of  self-control,  the  court  apprehends  that  injuries  to  the 
plaintiffs  health  will  follow,  then  it  wiU  interfere.^  The 
fact  that  defendant  was  drunk  when  the  threats  were  made 
may  be  considered  as  affecting  the  probability  of  his  carry- 
ing them  into  execution.  But  his  drunkenness  is  often  con- 
sidered as  a  strong  prediction  of  future  violence,  and  is  not 
an  excuse  for  threatening  conduct.^  Where  violence  has 
been  inflicted  and  threats  are  made,  the  court  should  not 
hesitate  to  interfere,  as  the  past,  when  considered  with  the 
attitude  of  defendant,  makes  it  clear  that  the  violence  will 
be  repeated.' 

§  272.  Gommanlcating  venereal  disease. — It  is  cruelty 
for  a  husband  knowingly  to  communicate  to  the  wife  a  vene- 
real disease.*  But  if  the  disease  is  communicated  to  the 
wife  at  a  time  when  the  husband  is  not  aware  of  his  condi- 
tion, or  when  he  is  advised  that  his  disease  is  no  longer  dan- 
gerous, it  will  not  be  cruelty.*  But  ordinarily  his  knowledge 
of  his  condition  will  be  presumed,  and  also  that  he  knew  the 
danger  of  infection.®  And  the  burden  will  be  upon  him  to 
show  that  his  act  was  not  wilful.  Where  he  has  been  treated 
for  this  disease,  and,  before  his  recovery,  he  insists  upon  in- 
tercourse with  his  wife,  such  recklessness  is  extreme  cruelty.^ 
Because  a  wife  has  a  venereal  disease  and  proves  that  her 
conduct  has  always  been  virtuous  will  not  justify  an  infer- 

1  See  where  there  were  threats,    16  R.  I.  92, 13  A.  102;  Canfleld  v. 
but  no  attempt  to  poison,  Beebe  v,    Canfield,  34  Mich.  510. 

Beebe,  10  la.  138;  or  threats  to  cut  ^  Jones  v.  Jones,  Searles  &  Smith, 

her  throat  with  a  razor.    Mason  v,  138. 

Mason,  131  Pa.  161, 18  A.  1021.  «Boar(iman  v.  Boardman,  1  P.  & 

2  Hughes  V,  Hughes,  19  Ala.  307;  M.  233;  Brown  v.  Brown,  1  P.  &  M. 
Close   V.  Close,  24  N.  J.  Eq.  838;  46;  C.  v.  C,  28  Eng.  L.  &  Eq.  604. 
Coursey  v.  Coursey,  60  111.  186.  ^  Cook  v.  Cook,  32  N.  J.  Eq.  475; 

•  Atkins  V,  Atkins,  reported  in  2  Strain  v.  Strain,  18  Scotch  Sess. 

Bishop,  Mar.,  Sep.  &  Div.,sea  1555;  Cas.  (4th  Ser.)  182;  Long  v.  Long, 

Little  V,  Little,  63  N.  C.  22.  2  Hawks,  189;  Popkin  v.  Popkin,  1 

4  Venzke  v.  Venzke,  94  CaL  225,  Hagg.  Ec.  765;  Ciocci  v.  Ciooci,  26 

29  P.  449;  Hanna  v,  Hanna,  3  Tex.  Eng.  L.  &  Eq.  604. 
61,  21  S.  W.  720;  Wilson  v.  Wilson, 
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ence  that  the  husband  has  communicated  the  disease  to  her ;  ^ 
for  it  is  now  conceded  that  she  may  innocently  acquire  the 
disease  by  infection  in  other  ways.  The  proof  will  seldom 
present  such  a  case,  however,  for  the  evidence  will  disclose 
the  husband's  past  conduct,  his  associating  with  lewd  women, 
his  attempt  to  conceal  his  disease,  and  his  medicines  for  treat- 
ing it,  from  which  his  disease  may  be  inferred.*  Should  the 
wife,  after  being  informed  by  her  husband  that  he  has  a 
venereal  disease  and  that  it  is  infectious,  consent  to  have  in- 
tercourse willingly  and  without  objection,  she  cannot  com- 
plain of  the  communication  of  the  disease  as  cruelty,  espe- 
cially where  the  apparent  object  of  the  marriage  and  suit 
was  to  obtain  the  defendant's  property.'  It  would  seem 
that  a  divorce  should  be  granted  for  this  cause,  although  she 
had  not  acted  wisely  in  taking  some  risk  of  infection,  or  where 
there  was  some  evidence  of  condonation.  The  apprehended 
danger  is  so  certain  and  so  great  that  ordinary  estoppels  and 
defenses  do  not  apply. 

§  273.  Inexcusable  neglect  during  sickness. —  If  conduct 
impairing  the  health  is  cruelty,  it  should  also  be  deemed 
cruelty  for  a  party  to  wilfuUy  and  without  excuse  refuse  to 
take  steps  to  restore  health.  Accordingly  it  is  held  that  it 
is  cruelty  for  the  husband  to  refuse  medicine  or  medical  as- 
sistance, either  wilfully  or  carelessly,  when  either  was  within 
his  power.*  Such  conduct  may  endanger  life.  It  is  also  a 
proof  of  such  a  total  disregard  of  marital  duly,  such  a  total 
want  of  affection,  as  will  constitute  cruelty  under  any  defini- 
tion of  it.  The  refusal  to  administer  medicine  as  prescribed, 
resulting  in  serious  injury  to  the  health,  and,  on  another  oc- 
casion, a  discharge  of  a  physician  followed  by  a  critical  ill- 
ness, is  cruel  conduct  justifying  divorce.    This  conduct  must 

iHolthoefer  v.    Holthoefer,   47  S.  W.  167;  Mercer  v.  Mercer,  114 

Mich.  260;  N.  v.  N.,  3  Swab.  &  T.  Ind.  658,  17  N.  K  182;  Doolittle  v. 

234;  Morphett  v.  Morphett,  1  P.  &  Doolittle,  78  la.  691,  43  N.  W.  616; 

M.  702.  Silvis  v.  SUvis,  11  Cola  819,  17  P. 

2  Cook  V.  Cook,  82  K.  J.  Eq.  475.  912;  Gibbs  t;.  Gibbs,  18  Kan.  419; 

»  Rehart  r.  Rehart  (Or.),  25  P.  775.  Sharp  v.  Sharp,  116  111.  509. 

^Miller  r.  MiUer,  72  Tex  250, 12 


^  i 
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be  measured  by  the  intent.  As  was  pointed  out  by  the  court 
in  this  case :  "  We  do  not  wish  to  be  understood  as  holdings 
that  the  mere  failure  or  inability  of  a  husband  to  f umisdi 
medical  attendance  to  the  wife  is  a  ground  for  divorce  ia 
any  case,  any  more  than  a  general  ineflficiency  and  worth- 
lessness  in  the  performance  of  other  duties;  but  when  the 
failure  is  accompanied  by  such  circumstances  as  to  afford  a 
reasonable  presumption  that  it  was  either  intentional  or  the 
result  of  such  caj^lessness  and  indifference  as  to  be  equiva- 
lent to  the  same  thing,  and  as  the  wrong  has  been  repeated^ 
we  see  no  sufficient  reason  for  denying  relief."  ^ 

lEatman  v.  Eatznan,  76  Tex.  ^a,  12  a  W.  1107. 
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§  274.  The  mental  stiffering  must 
impair  the  health. 

275.  Evidence  of  mental  suflfer- 

ing. 

276.  Reasons   for   the    physical 

test  of  mental  suffering. 

277.  False  and  malicious  charge 

of  adultery. 

278.  Charge  of  adultery  in  pro- 

ceeding for  divorce. 

279.  Malicious  charge  of  impo- 

tence. 

280.  Malicious  charge  of  crime — 

Malicious  prosecution. 


§  281.  Other    causes   for   divorce 

may  be  cruelty. 
282.  Commission  of  crime. 
288.  Immoral  conduct. 
284  Vile,  abusive   and  profane 

languaga 

285.  Religious  opinions. 

286.  Unhappiness. 

287.  Wantof  affection— Dislike. 

288.  Refusing  to  speak. 

289.  Inability  to  live  together. 

290.  Presumptions  arising  from 

the  wife's  departure. 


§  274.  The  mental  suffering  must  impair  the  health. — 

In  the  early  law  of  divorce  it  was  assumed  that  mental  suf- 
fering had  no  effect  upon  the  health,  and  it  was  held  that 
since  there  must  be  some  physical  danger  to  justify  the  in- 
terference of  the  court,  therefore  any  conduct  producing 
mental  suffering  was  not  sufficient.*  "When  the  fact  became 
established  that  mental  suflPering  did  impair  the  health,  and 
thus  threaten  the  life  as  much  as  physical  violence,  the  courts^ 
receded  from  their  former  position  and  granted  divorces 
where  the  health  was  in  danger  from  mental  suffering  as 
well  as  from  direct  injuries.  And  in  reason  one  form  of  the 
injary  is  as  serious  as  the  other,  and  reUef  was  granted  as 
soon  as  this  fact  was  established  before  our  courts.  It  is- 
now  generally  held  that  any  unjustifiable  conduct  of  one 
party  which  so  wounds  the  mental  feelings  of  the  other  as 
to  seriously  impair  the  health  is  extreme  cruelty.*    It  must 


1  Qiesnutt  v,  Chesnutt,  1  Spinks, 
196;  &  c  C.  V,  C,  28  Eng.  L.  &  Eq, 
603;  Leckie  v.  Moir,  1  Frans.  Dom. 
Rel  406;  Thomberry  v.  Thorn- 
berry,  2  J.  J.  Mar.  222. 

2Powelson  v.  Powelson,  22  Cal. 
359;  Morris  v,  Morris,  14  CaL  76; 


Sylvis  V.  Sylvis,  11  CoL  319,  17  P. 
912;  Maben  u  Maben,  72  la.  658,  34 
N.  W.  462;  Rosenfield  v.  Rosenfield 
(Col.),  40  P.  49;  Doolittle  v.  Doo 
Uttle,  78  la.  691,  43  N.  W.  617;  Gil- 
bertson  v.  Gilbertson,  78  la.  755,  41 
N.  W.  573;  Wheeler  v.  Wheeler,  5a 
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be  shown  that  the  ill  health  results  from  mental  suffering 
and  not  from  other  causes.  For  this  purpose  the  testimony 
of  physicians  who  have  had  considerable  acquaintance  with 
the  plaintiff  is  to  be  preferred,  otherwise  it  will  be  diflicult 
to  establish  the  cause  of  the  ill  health.^  - 

§  275.  Evidence  of  mental  suffering. —  Under  well-estab- 
lished rules  of  evidence,  it  is  clear  that  non-expert  witnesses 
may  state  the  physical  condition  of  the  plaintiff.  It  is  a 
fact  to  which  any  witness  may  testify  who  is  acquainted 
with  the  plaintiff  and  has  had  frequent  opportunity  to  ob- 
serve her  appearance  and  movements.'  Such  witness  must, 
however,  confine  his  testimony  to  the  condition  of  plaintiff's 
health  before  and  after  the  conduct  complained  of,  and  can- 
not testif  v  as  to  the  nature  and  cause  of  the  ill  health.  A 
plaintiff  should  not  be  allowed  to  state  that  the  mental  suf- 
fering impaired  her  health,  as  she  is  incompetent  to  give  such 
testimony.*  It  can  be  gathered  from  the  reports  that  very 
little  attention  is  paid  to  the  presence  of  other  causes  that 
may  have  impaired  the  health.  Often  it  will  happen  that 
there  are  causes  or  diseases  that  will  contribute  to  the  con- 
dition complained  of  as  well  as  the  ill  treatment.  Then  the 
question  arises,  can  the  divorce  be  granted  where  the  ill 

la.  511;  Fowler  u  Fowler,  11  N.  Y.  was  impaired,  and  that  he  was 

Supp.  419,  and  cases  cited;  Close  v,  troubled  with  loss  of  appetite  and 

Close,  24  N.  J.  £q.  338,  25  N.  J.  £q.  insomnia.    It  was  also  shown  hj 

526;    KeUy  v,  Kelly,  2  P.  &  M.  31;  the  testimony  of  four  physicians 

Hytton  V,  Mytton,  11  P.  D.  141;  that  the  causes  which  produced  his 

Kelly  V.  KeUy,  18  Nev.  49, 1  P.  194.  mental   depression,  if  continued^ 

In  support  of  this  proposition  see  would  seriously  endanger  his  rea- 

cases  cited  under  false  and  mali-  son,  and  a  divorce  was  granted, 

cious  charge  of  adultery,  crime,  etc  See,  also,  Jones  v.  Jones,  62  N.  H. 

<§  277);  also  vile,  abusive  and  pro-  463. 

fane  language  (§  284).  ^  See  Lawsou,  Exp.  Ev.  466;  Tier- 

1  See  Kelly  v.  Kelly,  2  P.  D.  81.  ney  v.  Railway  Ca  (Minn.),  23  N. 

In  Robinson  v,  Robinson  (N.  H.),  23  W.  229;  S.  v.  Shelton,  64  la.  833,  20 

A.  362,  the  plaintiff  proved  that  N.  W.  459;  Stone  v.  Moore  (la.),  49 

the  desertion  of  his  wife,  and  her  N.  W.  7A 

conduct  in  practicing  ''Christian  'De  Meli  VL  De  Meli,  67  How.  Pr. 

science,"  had  rendered  him  morose  20-^. 
and  despondent^  that  his  health 
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treatnleiit  has  only  contributed  to  the  ill  health  ?  This  ques- 
tion, as  well  as  many  other  similar  questions,  are  not  noticed 
in  the  reported  cases  y  although  it  is  obvious  that  grave  diffi- 
culties will  arise  where  the  medical  profession  are  not  agreed 
among  themselves  as  to  the  nature  and  effects  of  diseases 
caused  by  mental  conditions.  That  the  mind  has  affected 
the  body  is  a  fact  that  must  be  established  by  the  physician, 
regularly  employed,  who  will  be  able  to  testify  to  the  effect 
of  the  mental  suffering  as  well  as  to  deny  that  other  and 
physical  causes  impaired  the  health. 

§  276.  Seasons  for  the  physical  test  of  mental  suffer- 
ing.—  While  it  is  admitted  by  all  that  mental  suffering  is 
the  keenest  and  most  enduring  of  all  pains;  that  a  wife 
may  forgive  a  blow  more  readily  than  words  of  hatred  and 
contempt;  that  words  produce  more  permanent  estrange- 
ments than  violence,  yet  the  courts  have  until  recently  re- 
fused to\  recognize  any  form  of  mental  suffering  unless  it 
had  impaired  the  health.  The  reasons  assigned  for  this  in- 
activity of  the  courts  is  that  divorce  was  not  a  remedy  for 
all  the  evils  of  married  life,  and  that  the  court  has  "  no 
scale  of  sensibilities  by  which  it  can  gauge  the  quantum  of 
'  injury  done  and  felt."  The  injustice  of  granting  relief  only 
to  those  whose  bodies  were  susceptible  of  injury,  and  deny- 
ing that  relief  to  others  who  suffered  equally,  but  whose 
health  remained  unimpaired,  seems  to  have  occurred  to  the 
supreme  court  of  Massachusetts.  In  answer  to  this  objec- 
tion Chapman,  J.,  said:  "  If  it  be  supposed  that  this  inter- 
pretation of  the  statute  does  not  sufficiently  provide  for  a 
class  of  cases  where,  though  the  abusive  language  or  con- 
duct of  one  party  does  not  affect  the  health  of  the  other, 
yet  it  makes  the  life  of  the  other  so  wretched  and  intoler- 
able that  a  divorce  ought  to  be  granted  on  account  of  the 
cruelty,  we  think  that  such  supposed  case  cannot  exist. 
For  deeply  wounded  sensibility  and  wretchedness  of  mind  can 
hardly  fail  to  affect  the  health.  And  where  there  is  not  this 
evidence  of  injured  feeling,  we  can  see  no  ground  for  grant- 
ing a  divorce  that  is  not  uncertain  and  dangerous,  and  that 
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would  not  authorize  divorces  for  slighter  causes  than  the 
legislature  apparently  contemplated." ' 

Mr.  Bishop  has  suggested  that  though  the  courts  have  no 
scale  of  sensibilities  by  which  they  can  gauge  the  quantum 
of  injury  done  and  felt,  yet  they  may  "  sometimes  perceive 
that  it  is  greater  than  can  be  practically  endured,  as  well 
when  falling  on  the  mind  as  on  the  body."  But  this  view 
has  been  rejected,  and  it  was  held  that  a  degree  of  cruelty 
which  cannot  be  perceived  to  injure  the  body  or  the  health 
of  the  body  can  be  practically  endured,  and  must  be  en- 
dured because  no  other  successful "  scale  "  has  been  invented 
by  which  the  mental  suffering  can  be  gauged.^  Of  this  rea- 
son it  may  be  said  that  it  might  be  applied  to  physical  in- 
juries as  well.  By  what  "  scale  "  do  the  courts  measure  the 
degree  of  nervous  affections  and  kindred  complaints  pro- 
duced by  mental  suffering?  Must  such  injuries  threaten 
the  grave,  or  will  it  be  sufficient  that  they  can  be  detected 
by  the  medical  profession  ?  If  certainty  of  standard  is  to 
be  the  ground  for  refusing  relief,  let  us  be  consistent  a,nd 
abolish  cruelty  as  a  cause  for  divorce  because  of  the  inter- 
minable conflict  of  the  authorities  upon  this  subject.  Al- 
though cruelty  cannot  in  the  nature  of  things  be  defined,, 
there  is  generally  no  difficulty  in  determining  whether  the 
conduct  complained  of  has  been  "  so  beyond  the  ordinary 
weaknesses  and  passions  of  men"  that  the  condition  of  plaint- 
iff may  be  considered  intolerable. 

Having  escaped  from  the  absurdity  of  relieving  from  threat- 
ened violence  alone,  and  taken  the  broader  ground  that  any 
conduct  producing  bodily  harm  may  be  prevented  by  granting 
divorce,  the  courts  now  encounter  this  difficulty :  that  under 
this  physical  test  of  mental  suffering,  relief  must  be  granted 
only  to  the  weak  and  frail.  No  court  of  equity  is,  or  should 
be,  limited  in  its  power  to  grant  relief  by  the  physical  status 
of  the  complainant.  Yet  by  this  doctrine,  it  has  been  per- 
tinently said,  relief  depends  "  not  on  the  misconduct  of  the 

1  Bailey  v.  Bailey.  97  Mass.  d7a        251,  24  P.  649,  since  overruled  on 

2  Waldron  v,  Waldron,  85  CaL    this  point. 
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husband,  but  on  the  endurance  of  the  wife;  not  on  the  guilt 
of  the  wrong-doer,  but  on  the  vitality  of  the  victim.  The 
anguish  of  mind  must  have  eaten  through  the  flesh,  and  ex- 
hibited itself  in  bodily  disease,  before  there  can  be  any  legal 
evidence  of  cruelty.  But  some  women,  like  some  men,  have 
inherited  from  sturdy  ancestors  physical  constitutions  so 
robust  .  .  ,  that  the  woes  of  a  Lear  would  not  wear 
out  the  machinery  or  obstruct  the  currents  of  physical  life. 
Must  such  a  woman  suffer  on  forever,  and  only  the  weak, 
who  faint  at  a  gentle  reproach,  be  relieved?"^  Whether 
these  objections  are  suiBcient  to  induce  the  courts  to  broaden 
the  rule  to  conform  to  modem  conceptions  of  justice  is  now 
an  open  question.  Cruelty  is  a  relative  term,  and  must  de- 
pend upon  the  facts  peculiar  to  each  case  and  the  suscepti- 
bilities of  the  parties,  and  whether  the  conduct  has  in  fact 
been  subversive  of  the  marriage  relation.  Ordinarily  the 
health  of  the  weaker  party  will  be  affected ;  but  there  will 
be  exceptions  to  the  rule.  In  the  ecclesiastical  courts  the 
theory  of  divorce  for  cruelty  was  the  prevention  of  bodily 
harm.  "Where  there  was  a  reasonable  apprehension  of  bodily 
harm,  the  court  interfered,  without  waiting,  as  our  modern 
courts  do,  until  '^  the  anguish  of  mind  has  eaten  through  the 
flesh."  Under  the  law  as  now  administered,  threats  may 
in  some  cases  justify  a  divorce  before  violence  has  been  in- 
flicted. Why  not  interfere  before  the  mental  suffering  has 
inflicted  an  injury  to  both  mind  and  body  that  may  prove 
to  be  incurable?  The  true  doctrine  is  believed  to  be  that 
cruelty  is  any  misconduct  which  produces  suflTering  so  intol- 
erable as  to  render  it  impossible  to  discharge  the  duties  of 
married  life,  whether  impairing  the  health  or  not.  Whether 
cruelty  has  been  inflicted  is  a  question  of  fact  to  be  deter- 
mined from  all  the  conduct  of  the  complainant.  If  the 
suffering  is  shown  to  be  intolerable,  that  is  suflBcient  proof 
of  cruelty  although  no  physical  injury  is  shown. 

1  The  rtde  that  mental  suffering  Waldron,  85  Cal.  251,  24  P.  652,  was 

need  not  injure  the  health,  con-  subsequently  approved  in  Barnes 

tended  for  by  McFarland,  J.,  in  the  v.  Barnes*  95  CaL  171,  30  P.  29a 
dissenting  opinion  of  Waldron  v. 
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§  277.  False  and  malicious  charge  of  adultery. — Whether 
a  false  and  maKcious  charge  of  adultery,  made  by  a  husband 
against  his  wife,  is  cruelty  depends  upon  the  degree  of  cruelty 
required.^  All  authorities  agree  that  such  charges,  accom- 
panied with  conduct  creating  even  slight  apprehension  of 
violence,  are  suflBcient  to  constitute  cruelty.^  It  would  seem 
that  such  charges  would  be  sufficient  to  create  a  reasonable 
apprehension  of  physical  violence,  as  it  will  create  a  degree 
of  hatred  generally  followed  by  violence  from  the  husband 
in  attempts  to  drive  her  from  the  home.  "  No  wife  is  safe," 
it  is  said,  "  where  the  husband,  in  paroxysms  of  rage,  accuses 
her  of  adultery." '    And  it  may  expose  her  to  insults  and 

>  In  Illinois  false  charges  of  adul-  v,  Taylor,  73  Mich.  266,41  N.  W. 

tery  justify  the  wife  in  leaving  her  413;  Cartwright  v.  Cartwright,  IS 

husband,  and  are  sufficient  cause  Tex.  626;  Allen  v,  AUen,81  Ma  479; 

for  separate  maintenance,  but  it  Little  v.  Little,  63  N.  C.  22. 

is  intimated  that  it  does  not  con-  *  Divorces  are  generaUy  rendered 

stitute    "  extreme    and    repeated  for  this  cause,  where  the  accusa- 

cruelty  "  under  tjie  statute.    Fam-  tion  is  made  under  such  circum* 

ham  V.  Famham,  73  UL  497;  John-  stances  as  to  create  a  reasonable 

son  V.  Johnson,  125  lU.  510.    See  apprehension  of  future  violence^ 

"Ward  V.  Ward,  103  IlL  477.  But  the  courts  do  not  always  place 

2  Waltermire  v.  Waltermire,  110  their  decisions  upon  this  groundL 

N.  Y.  183,  17  N.  R  739;  Kennedy  The  following  is  very  pertinent  in 

V,  Kennedy,  73  N.  Y.  869;   Hard-  this  connection:    "Any  husband 

ing  V.  Harding,  22  Md.  837;  Sharp  whose  sense  of  decency  and  justice 

V.Sharp,  2  Sneed,  296;  Melvin  v,  is  so  completely  destroyed  as  to  be 

Melvin,  180  Pa.  6, 18  A.  920;  Wes-  able  to  set  on  foot  a  scheme  to 

sels  V.  Wessels,  28  111.  Ap.  253;  Smith  fasten  upon  his  wife  a  false  charge 

V.  Smith,  40  N,  J.  Eq.  566;  Yide  v.  of  adultery  is,  in  my  estimation,. 

Yule,  2  Stock.  138;  Cook  v.  Cook,  capable  of  doing  anything  a  cruel 

3  Stock.  195;  Thomas  v.  Thomas,  heart  can  desire  or  a  brutal  mind 

5  C.  E.  Green,  97,  20  N.  J.  Eq.  97;  invent;  and  any  woman  whose  life 

Graecen  v.  Graecen,  1  Gr.  Ch.  459;  must  be  spent  in  the  seclusion  of 

Doolittle  V,  Doolittle,  78  la.  691,  43  his  home,  and  whose  person  is  sub- 

N.  W.  616;  Folmar  v.  Folraar,  69  ject  to  his  power,  occupies  a  posi- 

Ala.  84;  WhispeU  v.  WhispeU,  4  tion  of  such  constant  and  extreme 

Barb.  217;  Lee  v.  Lee,  3  Wash.  236,  danger  as  to  have  a  right  to  the 

28  P.  355;    Cooper  v.  Cooper,  78  protection  of  the  law  whenever 

Mich.  316,  44  N.  W.  381;  Warner  v.  she  demands  it"    Black  v.  Black, 

Warner,  54  Mich.  492;  SpuriU  v.  30  N.  J.  Eq.  215,  228.     See,  also, 

SpuriU,  1  Posey  (Tex.),  244;  Taylor  Thomas  v,  Thomas,  20  N.  J.  Eq. 
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violence  from  those  who  have  been  led  by  her  husband's  ac- 
cusations to  believe  she  is  unchaste.'  But  where  the  courts 
still  require  the  now  obsolete  standard  of  physical  violence 
or  apprehension  of  physical  violence,  the  charge  of  adultery 
must  be  made  under  circumstances  showing  great  agitation 
of  mind,  and  be  so  persistent  as  to  evince  a  determinp-tion  to- 
expel  the  wife  from  the  home  or  inflict  injury  of  some  kind. 
.  In  some  states,  however,  such  accusation  is  sufficient  if  it 
inlets  grievous  mental  8v.ffering^  although  such  suflPering 
does  not  inapair  the  health.^  There  are  also  some  author- 
ities which  do  not  determine  the  degree  of  cruelty,  but  ren- 
der divorce  upon  the  theory  that  no  self-respecting  woman 
can  consistently  return  to  live  with  a  husband  who  ha* 
evinced  a  determined  purpose  to  ruin  her  character  and  ta 
render  her  condition  intolerable  by  such  gross  cruelty.'  In 
those  states  where  the  statutes  have  not  changed  the  degree 
of  cruelty  from  that  required  by  the  ecclesiastical  law,  the 
accusation  of  adultery,  to  be  cruelty,  must  inflict  such  mental 
suffering  as  to  create  an  apprehension  of  bodily  harm  or 
impairment  of  health.*    The  charge  or  accusation  is  not 

d7;  Graecen  u  Graecen,  1  Qr.  Ch.  charge.    Huckabay  r.  Huckabay^ 

459.  85  Tex.  620. 

*  See  dictum  in  Jones  v.  Jones,  '  Rodgers  v,  Hodgers  (Ky,),  17  S^ 

60  Tex.  451.  W,  573;  Palmer  v.  Palmer,  45  Mich. 

2  Jones   V.  Jones,  60   Tex.   461;  150,7N.W.  760;  Warner  v.  Warner,. 

Barnes  v.  Barnes,  95  CaL  171,  80  P.  54  Mich.  492;  Straus  v.  Straus,  67 

298,  overruling  Waldron  V.  Wald-  Hun,  491,  23  N.  Y.  Supp.  567;  Graft 

ron,  85  Cal.  251,  24  P.  649,  in  which  v.  Graft,  76  Ind.  136;  Morse  v.  Morse, 

see  able  dissenting  opinion  by  Mo-  25  Ind.  156;  Wagner  v,  Wagner,  8& 

FarStnd,  J.;  McAlisteruMcAlister,  Minn.  239;  Smith  v.  Smith,  8  Ore. 

71  Tex.  695;  WiUiams  v.  Williams,  101;  McMahon  v.  McMahon,  9  Ore. 

67  Tex.  198,  2  a  W.  823;  Lutz  v.  525;  Eggarth  v,  Eggarth,  15  Ore. 

Lutz,  9  N.  Y.  Supp.  858;  Haley  v.  626,  16  P.  650.    See,  also.  Public 

Haley,  74  Cal.  489,  14  P.  92;  Bahn  defamation^  §  892,  where  false  ao- 

r.  Bahn,  62  Tex.  518;  Scoland  v,  cusation  of  adultery  is  held  to  be  & 

Scoland,  4  Wash.  118,  29  P.  930;  public  defamation.    This  form  of 

Myrick  v.  Myrick,  67  Ga.  771.    The  cruelty  is  also  held  to  be  such  indig- 

plaintiff,  in  alleging  this  form  of  nity  as  renders  the  wife's  condition 

cruelty,  must  state  the  accusations  intolerable.    See  Indignities,  §  390, 

and  sJso  deny  the  truth  of  the  ^  McKee  v.  McKee,  77  la.  4M,  4S^ 
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treated  as  slander  or  libel,  and  proof  of  publication  is  not 
required.  The  wife's  feelings  may  be  as  greatly  injured  and 
no  less  cruelty  inflicted  by  private  conversation  or  by  letters 
to  her  not  disclosed  to  others.^  But  the  accusations  made 
to  others,^  or  in  the  presence  of  their  children,*  or  in  letters 
written  to  newspapers  or  to  parties  suspected  of  adultery,* 
are  admissible,  and  the  usual  proof  of  this  kind  of  cruelty. 
The  application  of  aspersive,  defamatory  and  slanderous 
names  implying  unchastity,  such  as  "  whore,"  *  or  "  bitch,"  • 
will  generally  be  considered  as  charging  adultery.  If  such 
names  produce  great  mental  suffering,  however,  a  divorce 
should  be  decreed.''  Extreme  cruelty  is  clearly  shown  where 
the  husband  seriously  and  repea-tedly  accuses  his  wife  with 
adultery  and  denies  that  he  is  the  father  of  her  child.*  The 
cruelty  is  so  gross,  and  evinces  such  utter  lack  of  manhood, 
of  desire  to  protect  the  reputation  of  the  wife,  of  mutual 
faith  and  confidence  common  to  husband  and  wife,  that  the 
courts  do  not  always  find  it  necessary  to  measure  this  con- 

N.  W.  873;  Wheeler  v,  Wheeler,  58  Maine,  404,   6   A.  827;   Evans  v. 

la.  511;    Holyoke  v,  Holyoke,  78  Evans,  82  la.  462,  48  N.  W.  809. 

Maine,  404»  0  A.  827;    Fowler  v.  ^  Carpenter  r.  Carpenter,  30  Ejul 

Fowler,  11  N.  Y.  Supp.  419;  Jones  712,  2  P.  122;  Venzke  t;.  Venzke,  94 

V.  Jones,  62  N.  H.  468;  Walsh  v.  CaL  225,  29  P.  499. 

Walsh,  61  Mich.  554^  28  N.  W.  618;  »  Wheeler  v.  Wheeler,  63  la.  511; 

Van  Voorhis  v.  Van  Voorhis,  94  Bahn  v.  Bahn,  69  Tex.  518;  WaW- 

Mich.  60,  58  N.  W.  964  ron  v.  Waldron,  85  CaL  251,  24  P. 

1  See  Smith  v.  Smith,  40  N.  J;Eq.  649  and  858.    See  c(mtra,  Batts  u 
566;   Palmer  v.  Pahner,  45  Mich.  Ratts,  11  HL  Ap.  366^ 

150;  Walsh  v.  Walsh,  61  Mich.  554;  « Waltermire  v.  Waltermire,  110 

Lyle  V,  Lyle,  86  TemL  872,  6  a  W.  N.  Y.  183,  17  N.  E  739;  Warner  v. 

878;  Venzke  v,  Venzke,  94  CaL  225,  Warner,  54  Mich.  492,  20  N.  W.  557. 

29  P.  449.  7  Warner  v.  Warner,  54  Mich.  492, 

2  Smith  r.  Smith,  8  Ore.  100;  Lee  20  N.  W.  557. 

V.  Lee,  3  Wash.  236,  28  P.  355;  Tay-       » Palmer  v.  Palmer,  45  Mich.  150, 

lor  V.  Taylor,  73  Mich.  266,  41  N.  W.  7  N.  W.  760;  Avery  v.  Avery,  88 

413.  EAn.  1;  Rodgers  v.  Rodgers  (Ky.), 

«  Doolittle  V,  Doolittle,  78  la.  691,  17  S.  W.  673;  Lyle  r.  Lyle,  86  Tenn. 

43  N.  W.  616;  Lutz  v.  Lutz,  9  N.  Y.  372, 6  a  W.  878;  Thomas  v.  Thomas, 

Supp.  858;  Holyoke  v,  Holyoke,  78  20  N.  J.  Eq.  97;  Thomas  v,  Thomas, 

42  Tenn.  123. 
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•duct  by  any  standard  of  cruelty.^  By  general  consent  the 
false  accusation  against  the  wife  is  the  most  extreme  cruelty 
that  can  be  inflicted  upon  a  virtuous  woman.  "  Of  all  the 
treasures  cherished  by  a  woman,  her  reputation  for  chastity 
is  the  dearest.  It  is  the  immediate  jewel  of  her  soul;  and 
when  an  attempt  is  made  by  her  husband,  w^ho  should  be 
her  protector,  to  rob  her  of  it,  cruelty  on  his  part  has  reached 
its  utmost  limit."  - 

In  order  that  such  charge  shall  have  the  effect  of  legal 
cruelty,  it  must  be  made  without  just  cause,  and  in  such  case 
the  accusation  is  presumed  to  be  malicious.  A  wife  cannot 
complain  of  the  charge  if  she  aroused  her  husband's  su&^  ♦ 
picions  by  her  indiscreet  conduct.'  For  she  cannot  obtain  a 
divorce  for  mere  words  provoked  by  her  own  conduct,  as  the 
remedy  is  in  her  own  power  if  she  will  reform  her  ways. 
It  is  therefore  error  to  exclude  evidence  tending  to  show 
that  the  husband  had  good  reason  to  suspect  his  wife  of  in- 
fidelity.* The  accusation  is  equally  intolerable  and  inexcus- 
able if  made  by  a  husband,  otherwise  sane,  who  is  laboring 
under  an  unfounded  and,  apparently,  insane  delusion  that 
his  wife  has  not  been  faithful  to  him.*  Further  cruelty  may 
be  apprehended  from  such  a  husband,  for  there  is  less  prob-^ 
ability  of  i^epentance  or  change  of  temperament.  When 
such  accusations  are  shown,  it  will  be  cruelty,  if  the  osten- 
sible purpose  is  to  wound  the  wife's  feelings  and  thus  drive 
her  away.*    To  determine  whether  such  accusations  inflict 

iSee  Rodgers  u  Rodgers  (Kj.),  De  Meli,  5  Civil  Pra  806;  Coalt- 

17  a  W.  57a  hard  v.  CJoulthard  (la.),  60  N.  W. 

<  Jones  V.  Jones,  60  Tex.  460.  2ia 

»  Evans  v.  Evans,  82  la.  462,  48  N.  <  NuUmeyer  v.  Nullmeyer,  49  HL 

W.  809;  Beokley  v.  Beckley,  23  Or.  Ap.  57a 

226,  81  P.  470;  Boon  v.  Boon,  12  Or.  *  Smith  v.  Smith,  40  N.  J.  Eq.  566; 

487;  Wheeler  v.  Wheeler,  18  Or.  Avery  v.  Avery,  33  Kan.  1;  Lee  v. 

261,  24  P.  904;  Harper  v.  Harper,  Lee,  8  Wash.  236,  28  P.  355;  Sco- 

29  Ma  801;  Kennedy  v.  Kennedy,  land  v.  Scoland,  4  Wash.  118,  29  P. 

78  N.  Y.  869;  Whispell  v.  Whispell,  930. 

4  Barb.  217;  Blurock  v,  Blurock,  4  <(McMahon  v.  McMahon,   9  Or. 

Wash.  St  495,  80  P.  687;  De  Meli  v.  525. 
20 
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extreme  cruelty,  the  whole  conduct  of  the  parties  must  be 
examined.  To  constitute  cruelty  the  accusations  must  be 
persistent,^  and  not  made  in  the  heat  of  sudden  passion  as 
the  ebullition  of  angry  feeling,*  or  provoked  by  the  wife's 
scolding  and  temperance  lectures.'  The  culture  and  dispo- 
sition of  the  parties  is  to  be  considered ;  for  the  words  may 
not  inflict  grievous  mental  suffering  upon  some  women,  who- 
use  coarse  and  abusive  language  and  do  not  receive  every 
charge  as  a  serious  aspersion.  But  there  is  no  instance 
where  such  defense  has  succeeded.  No  matter  how  igno- 
rant and  free  from  culture  and  refinement  a  wife  may  be,  she 
is  entitled  to  a  decree  if  she  has  shown  great  suffering  under 
such  charge,  and  her  condition  is  intolerable.*  "For  the 
law  seeks  to  adjust  itself  to  the  varied  conditions  of  human 
society  and  render  its  operations  practically  just  to  all."  ^  In 
nearly  all  the  reported  cases,  the  wife,  smarting  under  the 
unjust  accusations,  finds  her  condition  so  intolerable  that 
she  leaves  the  home.  But  her  flight  is  not  a  necessary 
dement  of  this  form  of  <»!velty.  Nor  is  it  a  safe  criterion' 
of  the  necessity  of  her  leaving.  She  may  have  provoked 
the  accusation  and  is  not  therefore  entitled  to  divorce.  Or 
she  may  be  so  much  under  the  power  of  her  husband  that 
she  has  not  the  necessary  courage  to  leave.  Or  she  may  be 
detained  by  sickness.  The  fact  that  the  parties  are  sepa- 
rated at  the  time  the  charges  are  made  does  not  change  the 
nature  of  the  cruelty.*  For  separation  does  not  relieve  the 
husband  of  the  duty  of  protecting  his  wife's  reputation. 
No  angry  outburst,  or  even  violence,  on  her  part,  will  pre- 
vent  her  from  obtaining  a  decree  when  her  conduct  is  pro- 
voked by  accusations  against  her  chastity.^  It  is  to  be 
expected  that  a  woman  will  show  great  indignation  and 

'  Waltermire  r.  Waltennire,  110  Scoland  r.  Scoland,  4  Wash.  118^ 

N.  Y.  188, 17  N.  R  789.  29  P.  980. 

^Kennedy  v,  Kennedy,  78  N.  Y.  »Bohn  v.  Bohn,  82  Tex.  618. 

889.  « Smith  v.  Smith,  8  Or.  101;  Mo- 

s  Waldron  v.  Waldron,  85  CaL  251,  Mahon  v.  McMahon,  9  Or.  525. 

24  P.  649.  7  Lutz  v.  Lutz,  9  N.  Y.  Supp.  85a 

^Halej  v.  Haley,  44  Ark.  429; 
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resentment  when  she  is  unjustly  accused  of  adultery.  "  The 
law  looks  with  much  indulgence  upon  the  conduct  of  a 
woman  who  is  unjustly  charged,  by  her  husband,  with  the 
highest  offense  she  can  commit  against  his  conjugal  rights^ 
and  excuses  any  outburst  of  resentment  on  her  part  under 
such  accusations."  ^ 

§  278.  Charge  of  adultery  in  proceeding  for  diToree. — 
The  fact  that  the  husband's  false  accusations  are  not  con- 
fined to  the  wife  and  her  friends,  but  are  embodied  in  a  peti- 
tion for  divorce  and  thus  published  to  the  world  and  made  a 
matter  of  public  record,  is  an  additional  wrong,  and  the  suit 
is  no  protection  to  the  husband.  Charges  made  in  the  plead- 
ings are  considered  as  other  accusations  of  adultery  already 
noticed,  and  measured  by  the  result  upon  the  wife.  The  fact 
that  the  husband  brought  suit  for  adultery  is  some  evidence 
of  his  sincerity.  But  sincerity  or  mistake  should  not  excuse 
his  rash  and  groundless  attack  upon  his  wife's  reputation  for 
virtue.  The  accusation  must  be  wanton  or  malicious.'  If 
the  charges  produce  the  required  results,  it  is  cruelty  for  a 
husband  to  allege  adultery  of  the  wife  in  a  suit  for  divorce 
without  probable  cause.'  After  his  suit  is  dismissed,  either 
for  lack  of  evidence  or  for  failure  to  prosecute,  the  wife  may 
bring  suit  on  the  false  charges.^  But  she  cannot  briag  her 
suit  before  his  suit  is  determined;  for  the  trial  of  an  issue  in 
another  action  pending  would  lead  to  confusion  and  perhaps 

1  Jones  V,  Jones,  60  Tex.  451.  See,  the  wife  against  the  husband,  to 

also,  Rodgers  v,  Rodgers  (Ky.),  17  S.  serve  as  a  basis  for  a  judgment  of 

W.  G^S;  Shores  v.  Shores,  23  Ind.  divorce,  does  not  of  itself  amount 

546;  Mayhugh  r.  Mayhugh,  7  B.  to  a  defamation,  upon  the  failure 

Mon.  439.  to  sustain  the  allegation  by  proof. 

'  In  Homes  v.  Carrier,  16  La.  An.  If  the  accusation  be  not  wanton  or 

94,  the  husband  brought  an  action  malicious,  although  not  founded 

for  separation  from  bed  and  board,  in  jwint  of  fact,  it  cannot,  with 

on  the  ground  of  public  def ama-  propriety,  be  said  that  there  was  a 

tion,  consisting  of  a  charge  of  adul-  public  defamation.*' 

tery   in   the    wife's   petition   for  '  Jones   v»  Jones,   60   Tex.  451; 

4ivorce,  which  had  been  dismissed  Wagner  v.  Wagner,  86  Minn,  281^ 

for   failure   to   prosecute.     "The  80  N.  W.  86a 

cliarge  of  adultery,  preferred  by  ^Id. 
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to  contradictory  adjudications,  since  the  evidence  might  not 
be  the  same.^  If  in  the  same  suit  the  defendant  alleges 
plaintiffs  adultery  in  the  answer  and  cross-petition,  and  in- 
troduces no  proof  to  sustain  it,^  or  introduces  proof  of  such 
character  that  the  court  can  determine  that  the  charge  was 
groundless,  or  not  made  in  good  faith,'  such  accusation  will 
be  considered  cruelty.  A  conspiracy  entered  into  by  the 
husband  to  manufacture  testimony  to  sustain  a  false  allega- 
tion of  adultery  in  his  petition  for  divorce  has  been  held  ex- 
treme cruelty.*  And  the  trial  court,  or  the  reviewing  court 
having  all  the  testimony  in  the  record,  may  grant  a  divorce 
to  the  wife  if  the  conspiracy  and  its  cruel  effect  is  proven.* 

§  279.  Malicious  charge  of  impotence. —  Like  the  charge 
of  adultery  the  malicious  charge  of  impotence  may  be  cruelty 
either  standing  alone  or  with  other  circumstances.'  And  so 
will  a  charge  that  the  wife  is  guilty  of  vile  and  disgusting 
practices  denoting  sexual  disorders  or  disease.'' 

§  280.  Halicious  charge  of  crime  —  Malicious  prosecu- 
tion.—  The  malicious  charge  by  one  party  that  the  other 
has  been  guilty  of  bigamy,^  incest,®  larceny,^*  arson,"  attempt 
to  kill,*^  attempt  to  kill  by  administering  poison,"  or  is  insane 

iDe  Haley  v.  De  Haley,  74  Cal.  <  Van  Voorhis  v.  Van  Voorhis,  94 

489, 16  P.  24a    See,  also,  opinion  of  Mich.  60,  53  N.  W.  964;  Graecen  «. 

commissioners  in  same,  14  P.  92,  Graecen,  2  N.  J.  £q.  459. 

not  reported  elsewhere.  *  Id. 

sSmithv.  Smith,8  0r.  100.    This  « Van  Arsdalen  v.  Van  Arsdalen, 

was  an  action  by  a  husband  on  80  N.  J.  Eq.  359;  Barber  v.  Barber, 

two  grounds:  (1)  Fraudulent  rep-  7  West.  Law  J.  277. 

resentations      before      marriage;  ^See  Palmer  v.  Palmer,  23  Fla. 

(2)  cruel  and  inhuman  treatment,  324,  2  Sa  768. 

by  falsely  charging  the  respondent,  ^  Jones  v.  Jones,  62  N.  H.  463. 

in  the  presence  of  others,  of  the  ^  Smith  v.  Smith,  40  N.  J.  £q. 

crime  of  adultery.    The  wife  in  566;  Palmer  tf.  Palmer,  45  Mich.  150. 

her  answer  alleged  the  same  adul-  ^^  McDougall    u    McDougall,    5 

tery,  but  offered  no  proof  of  it,  and  Wash.  802,  32  P.  748. 

a  decree  was  granted  the  husband  ^^  Marsh  v.  Marsh,  64  la.  667. 

on  the  second  cause  of  action,  the  ^^  SmaU  u  Small,  57  Ind.  668L 

accusation  of  adultery.  ^'  Sapp  u  Sapp,  71    Tex.  848,  9 

3  Rodgers  V.  Rodgers  (Ky.),  17  S.  N.    W.    268;    Disborough   tx   Dis- 

W.  57a  borough  (N.  J.  Eq.),  26  A-  852L 
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and  procuring  his  confinement  i;i  the  asylum,*  is  held  to  be 
cruelty  if  such  charges  render  the  condition  intolerable,  cre- 
ates a  reasonable  apprehension  of  injury  to  the  health,  or 
inflicts  grievous  mental  suffering,  according  to  the  various 
standards  of  resulting  injury.  Where  either  party  has 
brought  a  malicious  prosecution  against  the  other,  the  fact 
that  the  accused  is  acquitted  and  the  charge  was  groundless 
does  not  establish  cruelty,  for  the  cruelty  is  measured  by  re- 
sults upon  the  complainant,  and  is  not  determined  by  the 
law  of  damages  for  malicious  prosecution. 

§  281.  Other  causes  for  divorce  may  be  cruelty. —  Since 
any  conduct  is  cruelty  which  creates  the  necessary  degree 
of  apprehension  of  harm,  it  follows  that  other  causes  for 
divorce  may  be  cruelty  if  followed  by  the  same  mental  suf- 
fering and  bodily  harm.  The  objection  to  this  is  that,  if 
such  doctrine  is  correct,  it  would  have  been  unnecessary  to 
specify  other  causes  for  divorce,  such  as  adultery,  desertion, 
crime  and  imprisonment,  etc.,  as  violations  of  marital  duty.^ 
The  writer  believes  the  correct  answer  to  this  objection  is 
that  each  cause  for  divorce  proceeds  upon  distinct  reasons 
of  its  own ;  and,  should  a  certain  form  of  conduct  fall  within 
the  lines  of  two  causes  for  divorce,  the  complainant  has  a 
choice  of  causes  to  obtain  the  same  remedy.  If  one  cause  for 
divorce,  common  in  other  states,  has  not  been  enacted,  the  ab- 
sence of  such  cause  for  divorce  will  not  prevent  the  party  from 
obtaining  relief  if  the  conduct  is  cruelty.  Thus,  habitual 
drunkenness  is  not  a  cause  for  divorce  in  New  Jersey;  but 
this  does  not  prevent  the  courts  of  that  state  from  granting 
relief  if  such  conduct  is  sufficient  legal  cruelty.'  Habitual 
drunkenness  may  be  cruelty,  although  it  is  specified  as  a 
separate  cause  for  divorce.*    Adultery  may  be  committed 

^  Osterhout  v.  Osterhout,  30  Kan.       *  Crichton  v.  Crichton,  73  Wis.  59, 

74e.  40  N.  W.  638;  Wacholz  v,  Wacholz, 

2  HaskeU  v,  HaskeU,  54  CaL  262.  75  Wis.  377,  44  N.  W.  506.    And  see 

'Mc Vicar  v,  Mc Vicar,  46  N.  J.  cases   cited   under   Drunkenness, 

Eq.  490,  19  A.  249,  distinguishing  §§  350-359. 

Laing  v,  Laing,  21  N.  J.  Eq.  248. 
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under  such  circumstances  as  to  inflict  grievous  mental  suf* 
f ering,  and  thus  be  cruelty ;  *  or  even  the  attempt  to  commit 
adultery,  if  such  conduct  becomes  a  public  disgrace.-  But 
under  the  narrow  definition  of  cruelty,  adultery  under  any 
circumstances,  however  shocking  to  all  sense  of  decency  or 
virtue,  and  inflicting  the  most  crushing  mental  suffering,  is 
not  cruelty,  because  such  conduct  has  no  element  of  violence 
or  creates  no  apprehension  of  it.'  Desertion  may  take  place 
under  such  circumstances  as  to  be  cruelty,  as  where  the  de- 
parture inflicts  grievous  mental  suffering;*  or  where  the 
destitution  which  follows  creates  the  necessary  apprehension 
of  bodily  harm,  otherwise  not.*  Gross  neglect  of  duty  is 
ordinarily  cruelty,  though  this  has  been  denied  where  vio- 
lence or  apprehension  of  it  is  required.* 

^Beauclerk   v,  Beaaclerk,    1891  in  theirbed  between  them.  Coiisen 

Prob.  189.  V.  Cousen,  4  Swab.  &  T.  164.    The 

2  Fleming  v.  Fleming,  95  CaL  480,  injustice  of  these  decisions  is  as 

30  P.  5G6;  Barber  v.  Barber,  7  West  apparent  as  the  absurdity  of  the 

L.  J.  277.  doctrine    upon    which   they  are 

'Cline  V,  Cline,  10  Or.  474, 16  P.  founded.    Similar  conduct  was  at 

282;  Wood  v.  Wood,  80  Ala.  254  common  law  held  to  be  cruelty. 

There  being  no  apprehension  of  Smith  v.  Smith,  2  Phillim.  207. 

Tiolence  created  by  such  conduct,  *  Jones   v.  Jones,  62  N.  H.  463. 

it  is  not  cruelty  for  the  husband  See,  also.  Cannon   v.  Cannon,  17 

to  bring   into  the  home  a  lewd  Mo.  A  p.  390. 

woman,  and  cohabit  with  her  as  ^^Eastes  v.  Eastes,  79  Ind.  863; 
his  wife;  make  her  matron  of  the  Smedly  v,  Smedly,  30  Ala.  714;  Bnt- 
household,  and  compel  the  wife  to  ler  v.  Butler,  1  Parsons,  329;  Whit- 
wait  upon  her  (Miller  v.  Miller,  43  acre  v.  Whitacre,  64  Mich.  232; 
la.  325);  or  to  debauch  a  servant,  Myrick  r.  Myrick,  67  Ga.  771;  Pol- 
and compel  the  wife  to  retain  such  liam  r.  Pulliam,  1  Freeman  (Miss.), 
servant  against  repeated  protests  348;  Halls  v,  Cartwright,  18  La. 
of  the  wife  (Miller  v.  Miller,  78  An.  414;  Fuller  v.  Fuller,  10  Neb. 
N.  C.  102);  or  to  transfer  his  af-  144;  Cartwright  r.  Cartwright,  18 
fections  to  a  servant  girl,  and  con-  Tex.  626;  Severn  v.  Severn,  3  Grant, 
tinue  an  adulterous  intercourse  431;  Fountain  r.  Fountain,  23  111. 
with  her  in  the  same  house,  to  the  Ap.  529;  Burton  v.  Burton  (N.  J. 
utter  neglect  of  the  wife,  whom  he  Eq.),  27  A.  825. 
insulted,  neglected  and  refused  to  ^  Densmore  v.  Densmore,  6 
live  with  as  his  wife;  and  com-  Mackey,544. 
pelled  her  to  allow  a  dog  to  sleep 
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§  282.  Commission  of  crime. —  The  fact  that  a  man  has 
^committed  a  crime  is  not  suflBcient  cruelty  to  justify  divorce, 
for  he  may  be  a  felon  and  still  be  a  kind  and  afifectionate 
husband.*  But  the  crime  may  so  injure  the  wife's  feelings 
and  subject  her  to  such  humiliation  or  even  danger  as  to  be 
cruelty;  as  where  he  attempts  to  commit  some  sexual  crime, 
as  rape,*  or  any  crime  which  is  an  outrage  upon  the  wife  or 
her  children  or  relatives,  as  the  murder  of  her  son.' 

§  283.  Immoral  conduct. —  It  has  been  held  that  vice, 
gaming,  or  gross  extravagance  are  not  cruelty.*  But  these 
cases  deny  the  doctrine  that  conduct  producing  ill-health 
by  acting  on  the  mind  is  ciruelty.  It  has  recently  been  held 
that  grossly  immoral  conduct,  such  as  keeping  mistresses 
and  expressing  a  preference  for  them,  is  cruelty  where  the 
wife's  health  is  impaired  by  the  effect  of  such  conduct  upon 
her  mind.*  Permitting  lewd  conduct  of  daughters  is  cruelty, 
as  the  husband  should  restrain  them  or  exclude  them  from 
the  home.*  The  practice  of  masturbation  by  a  husband  in 
the  presence  of  his  wife,  which  injures  her  health  by  its 
effect  upon  her  mind,  was  held  not  sufficient,  because  there 
was  no  act  directed  toward  the  wife  with  a  "  malevolent  mo- 
tive." '  It  would  seem  that  a  husband  shows  a  "  malevolent 
motive"  where  he  persists  in  any  habit  which  he  is  aware 
is  causing  injury  to  his  wife's  health. 

§  284.  Tile^  abnsive  and  profane  language. —  Where 
there  is  some  evidence  of  cruelty  or  violence,  the  fact  that 
the  husband  is  accustomed  to  address  the  wife  with  vile,  abu- 
sive and  profane  language  is  admissible  to  give  character  to 
his  acts.*    But  alone  they  are  not  usually  evidence  of  cru- 

1  Lucas  V.  Lucas, 2 Tex.  112;  Shar-  •Davis  v.  Davis,  86  Ky.  33,  4  S. 
man  v.  Sharman,  18  Tex.  521.  W.  822. 

2  Fleming  V.  Fleming,  96  Cal.  430,  7  w.  v.  W.,  141  Mass.  495,  6  N.  K 
80  P.  566.  541. 

«  Wright  V.  Wright,  6  Tex.  3.  »  Day  v.  Day,  56  N.  H.  316;  Saund- 

^Chestnuttt?.  Chestnutt,  1  Spinks,  ers  v.  Saunders,  10  J\ir.  148:  Moyler 

196;  Scott  r.  Soott,  29  L.  J.  Mat.  t\  Moyler,  11  Ala.  620;  Goodrich 

Cas.  64.  V.  Goodrich,  44  Ala.  670;  Folmar  v. 

^Beauclerk   v.    Beauclerk,    1891  Folmar,  69   Ala.  84;    Johnson   v. 

Prob.  189.  Johnson,  4  Wis.  185;    Douglas  t;. 
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elty.^  Something  more  than  mere  injuries  to  a  person's  sen- 
sibility or  sense  of  delicacy  is  required.^  If  both  indulge  in 
such  language,  neither  should  complain.'  If  cruelty  is  defined 
as  physical  violence,  mere  words  would,  of  course,  be  insuffi- 
cient.* A  husband  may  so  frighten  or  intimidate  a  nervous 
woman  by  violent  or  abusive  language  as  to  keep  her  in  a 
constant  state  of  dread  and  thus  threaten  nervous  prostra- 
tion. This  would  constitute  cruelty.'  And  there  is  a  dictum 
that  there  may  be  cases  where  what  merely  wounds  the  men- 
tal feelings,  though  unaccompanied  with  bodily  injury,  either 
actual  or  menaced,  wiU  constitute  that  cruelty  for  which  the 
law  will  afford  relief.' 

§  285.  Religious  opinions. —  Eeligious  freedom  being 
secured  by  our  constitution,  questions  of  doctrine  and  the 
peculiar  practices  of  certain  religious  sects  should  be  elimi- 
nated from  the  pleadings  and  evidence.  The  defendant's 
conduct  is  the  proper  subject  of  investigation,  regardless  of 
the  religious  convictions  which  led  to  them.  If  the  conduct 
will  justify  a  reasonable  apprehension  of  injury,  the  court 
will  interfere,  no  matter  what  defendant's  religious  opinions 
may  be.  If  the  conduct  does  not  create  such  apprehension, 
the  convictions  of  defendant  will  not  aid  the  case,  and  are 
therefore  immaterial.'  A  druggist  was  granted  a  decree  of 
divorce  where  his  wife  became  a  believer  in  the  doctrine  of 
Christian  science,  a  treatment  without  the  aid  of  medicine,^ 


Douglas,  81  la.  258,  47  N.  W.  92; 
McBride  v,  McBride,  9  N.  Y.  Supp. 
827 ;  Whitacre  v.  Whitacre,  64  Mich. 
232,  31  N.  W.  327 ;  Denison  r.  Deni- 
son,  4  Wash.  705, 30  P.  1100;  Myers 
v.  Myers,  83  Va.  806,  6  S.  R  630. 

1  Davis  V.  Davis,  19  N.  J.  Eq.  181 ; 
Shutt  V.  Shutt,  71  Md.  199,  17  A. 
1024 

^Waskum  u  Waskum,  31  Miss. 
154 

'Gleason  r.  Gleason,  16  Neb.  15; 
Potter  V.  Potter,  75  la.  211. 


^  Embree  v,  Embree,  53  HI  394 

»  BeaU  V.  Beall,  80  Ky.  675. 

8  Freeman  v.  Freeman,  31  Wis^ 
235. 

7  Haymond  v.  Haymond,  74  Tex. 
414, 12  a  W.  90.  To  show  abandon- 
ment, plaintiff  oflfered  proof  that 
his  wife  was  a  member  of  a  band 
of  Sanctificationists,  who  taught 
and  believed  that  it  was  sinful  for 
her  to  live  with  him  because  she 
was  sanctified  and  he  was  an  un- 
believer.   Held,  ImmateriaL 
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and  commenced  and  continued  the  practice  of  the  same 
against  his  most  determined  opposition.  He  separated  from 
her  for  this  reason,  but  offered  to  return  if  she  would  only 
abandon  her  practice,  which  she  refused  to  do.  It  was 
shown  by  the  uncontradicted  testimony  of  four  physicians 
and  twenty  witnesses  that  her  conduct  had  rendered  him 
moody,  morose,  reticent  andrinattentive  to  his  business;  that 
lie  was  troubled  with  insomnia  and  loss  of  appetite,  and  be- 
came despondent  and  unhappy  over  hi^  changed  domestic 
relations.  It  was  held  that  this  was  sufficient  proof  of 
"  treatment  seriously  injuring  health  and  endangering  rea- 
son," required  by  the  statute.^ 

§  286.  Unhappiness. —  No  conduct  is  considered  cruelty 
which  results  in  mere  unhappiness.  Mental  suffering  is  not 
recognized  in  any  state  as  suflBcient  cause  for  divorce ;  it 
must  be  at  least  "grievous  mental  suffering."  Unhappi- 
ness is  not  such  a  grievance  as  to  interfere  with  the  proper 
discharge  of  the  duties  of  married  life,  or  such  a  state  of 
mental  disturbance  as  to  render  the  wife's  condition  "  intol- 
erable "  or  "  unsafe."  It  is  one  of  the  risks  of  marriage  that 
one  or  both  parties  may  find  the  union  a  disappointment; 
but  disappointment  producing  mere  unhappiness  is  not  a 
cause  for  divorce  in  such  cases.  It  is  not  possible  to  enumer- 
ate in  this  section  all  the  acts  which  usually  produce  that 
degree  of  unhappiness  which  is  not  suflBcient  m^tal  suffer- 
ing to  create  an  apprehension  of  bodily  harm  or  injury  to 
life,  limb  or  health.  It  is  a  result  to  be  established  in  every 
case,  not  by  proof  of  certain  facts,  but  by  the  combination 
of  all  the  facts;  and  when  all  these  show  mere  unhappiness, 
a  divorce  should  be  denied.  Incompatibility  of  temper,*  or 
the  inconveniences  and  grief  arising  from  quarreling  and 
want  of  harmony,'  or  irascibility  and  harshness  when  angry,* 

1  Robinson  v.  Robinson  (N.  H.),  Meli,  67  How.  Pr.  20;  Vandyke  v. 

23  A«  362.  Vandyke,  8  Pa.  Ca  Ct  Repi  282; 

•Cooper  V.  Cooper,  17  Mich.  207;  Morrison  v.  Morrison,  64  Mich.  58, 

Johnson  v.  Johnson,  49  Mich.  639;  30  N.  W.  903. 

Rose  V.  Rose,  50  Mich.  92;  Scott  t\  ^  Davis  v,  Davis,  1  Hun,  444. 

Scott,  61  Tex.  119;  De  Meli  v,  De  ^  German  v.  German,  57  Mich.  266. 
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« 

or  provoking  and  exasperating  conduct  ;i  or  mutual  wrang- 
ling over  money  matters ;  ^  or  mutual  dislike  and  occasional 
quarrels ; '  or  unreasonable  complaints  and  fault-finding/  are 
not  sufficient  cruelty,  because  such  conduct  produces  nothing 
more  than  unhappiness.  It  is  the  duty  of  both  parties  to 
bear  with  the  natural  weaknesses  and  infirmities  of  the 
other,  and,  if  possible,  to  reform  the  evil  habits  which  dis- 
turb the  home.  Where  a  husband  complains  that  his  mar- 
ried life  is  so  unhappy  as  to  be  intolerable;  that  his  wife  is  a 
^'  bundle  of  inconsistencies  and  a  fountain  of  tears,''  and  that 
she  neglects  her  duties  and  causes  public  scandal  and  un- 
pleasant notoriety  in  the  newspapers,  he  is  not  entitled  to 
divorce  if  he  did  little  to  remedy  the  evils  of  which  he  com- 
plains.' 

§  287«  Want  of  affection  —  Dislike. —  Mere  dislike,  want 
of  a£Fection,  diversity  of  tastes  and  habits,  although  the 
cause  of  much  unhappiness  in  married  life,  are  not  followed 
by  such  serious  consequences  as  to  create  a  reasonable  ap- 
prehension of  cruelty  under  any  standard  of  iU  conduct.* 
The  parties,  in  such  cases,  must  learn  to  bear  "  the  yoke 
which  they  cannot  shake  off,''  and  endure  mutual  dislike 
or  live  in  separation.  There  is  but  one  avenue  by  which 
they  may  escape,  what  in  our  time  may  be  considered  aa 
unnecessary  punishment,  and  that  is  for  one  party  to  de- 
sert and  allow  the  other  to  procure  a  divorce.'  Evidence 
tending  to  prove  that  the  husband  has  been  indifferent  and 
neglectful  is  admissible  to  characterize  the  principal  act  of 
cruelty,  but  is  not  sufficient  cause  for  divorce.'  Where  there 
is  some  disparity  of  age,  the  court  will  not  grant  a  divorce, 
although  there  is  much  unhappiness,  and  both  have  ex- 

J  Coles  v.  Coles,  33  N.  J.  Eq.  547;  «Peck  v.  Peck,  66  Mich.  586,  3a 

Densmore  v,  Densmore,  6  Mackey,  N.  W.  893;  Taylor  i\  Taylor,  80  la. 

544.  29,  45  N.  W.  307:  Brainard  v.  Brain- 

2Belleru  Beller,  SOMich.  49.  ard,  Brayt  (Vt)  55;  Fairchild  v. 

»  Minde  v.  Minde,  65  Mich.  63a  ,  Fairchild,  43  N.  J.  473, 11  A.  436. 

*  Johnson  v,  Johnson,  49  Mich.  "  Lane  v.  Lane.  67  la.  76. 

639.  8  Myrick  v.  Myrick,  67  Ga,  771. 

5  Ennis  r.  Ennis  (la.),  GO  X.  \V.  228. 
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pressed  hatred  for  each  other  and  there  is  a  mutual  desire 
for  separation.^  At  marriage  each  party  assumes  the  risk 
that  they  may  fail  to  love  and  respect  each  other,  and  the 
proper  remedy  is  forbearance,  not  divorce.^  It  has,  however, 
been  held  that  alienation  of  a£Fection,  caused  by  a  prefer- 
ence for  lewd  women,  which  preference  he  expresses  openly 
to  the  wife  and  others,  is  cruelty  where  his  conduct  caused 
her  suifering  in  mind  and  body;*  and  a  long  course  of  sys- 
tematic neglect  and  insult,  unexplained  absences,  refusing 
to  occupy  the  same  apartments  or  appear  in  public  together, 
receiving  letters  showing  that  he  had  transferred  his  affec- 
tions to  another,  will  justify  divorce  where  the  mental  dis- 
tress and  anxiety  thereby  caused  is  shown  to  have  affected 
the  wife's  health,  producing  emaciation  and  sleeplessness.^ 

§  288.  Refusing  to  speak. —  When  there  is  evidence  of 
some  violence,  the  fact  that  the  husband  becomes  sullen 
and  refuses  to  speak  to  the  wife  is  sufficient  evidence  of 
"  persistent  and  enduring  unkindness "  to  justify  a  reason- 
able apprehension  that  his  ^^  smothered  anger  will  again  break 
forth."  *  The  silence  of  one  of  the  parties  is  considered  with 
other  facts  as  an  evidence  of  continued  ill-wUl  justifying  tbe 
interference  of  the  court.*  In  Illinois,  where  nothing  short 
of  repeated  violence  will  justify  divorce,  the  court  granted 
a  decree  where  the  first  act  of  violence  occurred  eleven  years, 
and  the  last  act  four  years,  before  the  filing  of  the  bill.  After 
the  last  violence  he  spoke  to  her  but  once  during  the  two 
years  and  six  months  they  resided  together.  On  one  occa- 
sion he  desired  her  to  use  less  fuel,  and,  instead  of  spes^ing 
to  her,  he  wrote  her  a  letter  to  that  effect.  About  six  months 
afterward  the  wife,  unable  to  endure  such  treatment,  broke 
the  silence  by  asking  him  if  he  intended  to  speak  to  her 

iMinde  v,  Minde,  ^  Mich.  633.  ^Robbins  v.  Bobbins,  100  Mass. 

2  Scott  V,  Scott,  61  Tex.  119.  150. 

»McClung  V.  McClung,  40  Mich.  « Miller  v.  Miller,  72  Tex.  260; 

493;  Beauclerk  u  Beauclerk,  1891  Pillar  v.  Pillar,  22  W^is.  658;  Dyer 

Probate,  189.  v.  Dyer,  2  Mo.  Ap.  17. 

*Bethune  v.  Bethune,  1891  Pro- 
tote,  205. 
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again,  and  was  treated  with  great  contempt.  After  endur- 
ing his  silence,  and  attending  faithfully  to  her  duties,  for  two 
years,  the  wife  wrote  him  a  most  pathetic  letter  seeking 
reconciliation.  To  this  she  received  no  reply,  and  the  silence 
continued.  "It  is  difficult,"  says  the  court,  "to  imagine 
anything  more  disagreeable  or  exasperating  than  the  pres- 
ence of  one  who,  from  mere  suUenness,  will  not  utter  a 
word.  The  veriest  solitude,  where  no  living  creature  is  vis- 
ible, would  be  preferable.  .  .  .  It  is  enough  that  his 
ill  treatment  of  his  wife,  in  the  manner  the  proof  shows, 
constitutes  a  breach  of  that  kindly  usage  which  she  had  a 
right  to  expect  from  her  husband,  and  she  is  not  therefore 
barred  from  obtaining  a  divorce  on  the  ground  of  extreme 
and  repeated  cruelty  arising  from  acts  done  before,  although 
some  years  have  since  elapsed."  ^  To  the  writer  this  appears 
a  clever  evasion  of  the  doctrine,  now  almost  universally  ac- 
cepted, that  any  conduct  which  produces  a  reasonable  ap- 
prehension of  bodily  harm  is  sufficient  cruelty  to  justify  the 
protection  of  divorce,  and  that  the  court  need  not  wait  for 
repeated  violence  before  interfering.  The  application  of 
the  wife,  appearing  eleven  years  after  he  had  at  one  time 
expelled  her  from  the  house  and  four  years  after  the  violence 
inflicted  in  the  struggle  to  get  her  down  stairs,  shows  that 
the  real  cause  of  complaint  was  not  the  violence,  long  since 
forgotten,  but  the  late  intolerable  treatment  by  the  husband 
in  refusing  to  speak  to  her  for  so  long  a  time.  She  could 
easily  forgive  and  condone  the  temporary  pain  inflicted  by 
the  violence,  but  she  was  unable  to  endure  the  persistent 
and  suUen  course  pursued  by  her  husband  to  freeze  her 
affection  for  him,  to  torment  her  by  his  provoking  silence,, 
and,  apparently,  to  drive  her  from  the  home  by  studied  neg- 
lect. Here  was  an  opportunity  for  the  court  to  have  aban* 
doned  a  doctrine  now  repudiated  by  the  courts  of  England 
as  well  as  of  this  country,  and  hold,  in  conformity  to  the 
real  facts  presented  in  the  case,  that  a  systematic  and  con- 
tinued course  of  ill  treatment  causing  so  great  mental  suffer- 

1  Sharp  V,  Sharp,  116  IlL  509,  affirming  16  lU.  Ap^  348. 
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ing  as  to  affect  the  health  is  legal  cruelty  sufficient  to  justify 
the  interference  of  the  court.*  A  course  of  conduct  persisted 
in  for  more  than  two  years  would  seem  to  the  writer  to  be 
suflSciently  prolonged  to  be  within  the  "extreme  and  re- 
peated cruelty  "  required  by  the  Illinois  statute. 

§  289,  Inability  to .  live  together. —  Unconquerable  an- 
tagonism and  incompatibility  of  temper  are  not  forms  of 
cruelty.  Either  might  properly  be  a  cause  for  divorce. 
But  where  the  statutes  do  not  permit  divorces  for  these 
causes,  they  are  not  included  in  the  term  "  cruelty."  But  the 
antagonism  or  the  incompatibility  may  be  of  such  degree  as 
to  threaten  serious  injury,  and  then  a  divorce  should  be  ren- 
dered on  the  ground  of  cruelty.  Courts  often  comment 
upon  the  folly  of  refusing  divorce  to  parties  where  they  are 
irreconcilable  and  so  alienated  that  a  reunion  will  not  take 
place,  and  the  denial  of  divorce  will  cast  them  upon  the 
world,  in  the  dangerous  position  of  husbandless  wives,  and 
wifeless  husbands;'  and  if  the  court  had  the  discretionary 
power  that  courts  of  equity  have  in  regard  to  other  matters 
relating  to  kindred  rights,  it  would  be  proper  to  grant  a 
divorce.  But  in  the  absence  of  statutory  permission,  a  di- 
vorce will  not  be  granted  because  the  parties  are  unable  to 
live  together.' 

§  290,  Presumptions  arising  from  the  wife's  departure. 
The  fact  that  the  wife  left  after  the  cruelty  complained  of 
is  to  be  considered  with  all  the  circumstances,  and  raises  no 

1  See  similar  case,  Kelly  v,  Kelly,  other  cause  (than  those  enumer* 
2  P.  &  M.  31.  ated)  deemed  by  the  court  suffi- 

2  Dunn  V,  Dunn,  11  Mich.  284;  cient,  and  the  court  shall  be  satis- 
Scoland  v.  Scoland,  4  Wash.  118,  29  fied  that  the  parties  can  no  longer 
P.  930.  live  together."  In  such  case  the 
'  3  De  Meli  v,  De  Meli,  67  How.  Pr.  court  must  fbid  that  the  parties 
20;  Davis  v.  Davis,  1  Hun,  444;  cannot,  for  some  good  reason,  con- 
Boon  V.  Boon,  12  Or.  437;  Mytton  tinue  to  cohabit.  It  is  not  suffi- 
V.  Mytton,  11  P.  D.  141.  See  contra,  cient  to  find  that  they  wiU  not,  in 
Jones  V,  Jones,  Wright,  155.  In  all  probability,  live  together.  Mo- 
the  state  of  Washington  the  court  Dougall  v,  McDougall,  5  Wash.  80% 
may  grant  a  divorce  **  upon  the  ap-  32  P.  749. 

plication  of  either  party  for  any 
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presumption  of  cruelty.  The  wife's  judgment  as  to  reason- 
able apprehension  of  harm  is  not  conclusive  upon  the  court. 
Kot  the  wife  but  the  court  is  to  determine  from  the  conduct 
of  both  parties  whether  the  cohabitation  may  be  continued 
with  safety.  But  in  most  cases  the  fact  that  she  withdrew,  at 
the  earliest  opportunity  after  the  acts  complained  of,  is  some 
evidence  of  her  fear.^  The  fact  that  she  remained  and  en- 
dured the  conduct  for  years  is  explained  by  showing  the 
duress  of  the  husband,  the  hope  that  he  would  reform,  the 
absence  of  means  or  friends  in  case  the  separation  should 
take  place,  the  fear  of  public  disgrace  and  sometimes  feeble 
health.  The  courts  have  not  been  unreasonable  in  requiring 
prompt  departure  of  the  wife,  but  have  considered  her  weak- 
ness and  the  restraint  of  the  husband,  which  in  many  cases 
amount  to  a  veritable  imprisonment  in  his  house. 

iBriggs  V.  BriggSi  20  Hich.  dd. 
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QUESTIONS  INVOLVING  MUTUAL  RIGHTS  AND 

DUTIES. 


§  291.  In  general 
292.  Valoe  of  ancient  authorities. 
298.  Moderate  correction. 

294.  Husband's  right  of  reason- 

able restraint 

295.  His  right  to  imprison. 

296.  Management  of  household. 

297.  Compelling  the  wife  to  over- 

work. 

298.  Systematic  tyranny. 


§  299.  Expelling  wife  from  home. 
800.  Custody  and  punishment  of 
children. 

301.  Responsibility  of   husband 

for  cruelty  of  children. 

302.  Conformity  to  habits  and 

tastes. 
808.  Wife's  associates. 
SOi.  Exercise  of  marital  righta 


§  291.  In  general. —  It  will  sometimes  occur  that  the  mis- 
conduct complained  of  will  turn  upon  questions  involving 
mutual  rights  and  duties  of  the  husband  and  wife.  The 
husband  may  justify  his  conduct  by  pleading  that  the  vio- 
lence complained  of  was  not  wrongful,  but  occurred  in  the^ 
exercise  of  his  lawful  right  of  reasonable  restraint.  If  hi^ 
conduct  has  proven  ^rannical,  and  he  has  expelled  his  wif& 
and  children  from  the.  home,  it  may  appear  that  he  was  jus- 
tified in  so  doing  and  that  his  actions  were  not  an  abuse  of 
his  lawful  right  to  control  his  household.  The  question  to 
be  determined  in  such  cases  is  not  the  absolute  rights  of 
each  party  under  the  circumstances,  but  whether  the  con- 
duct has  been  so  unreasonable  and  tyrannical  as  to  create  a 
reasonable  apprehension  of  cruelty. 

§  292.  y alue  of  ancient  authorities. —  Questions  involv- 
ing the  mutual  rights  and  duties  of  the  husband  and  wife 
should  not  be  determined  with  reference  to  the  common  law 
alone.  It  is  a  well-settled  rule  of  interpretation  that  all 
consistent  statutes  on  the  same  subject,  though  enacted  at 
different  times,  must  be  construed  together  with  reference 
to  a  harmonious  operation  consistent  with  the  evident  intent 
of  the  later  enactments.  And  to  some  extent  our  laws  must 
be  administered  with  reference  to  the  whole  system  of  leg- 
islation of  the  state.    Therefore  the  common-law  authorities 
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determining  the  rights  and  duties  of  the  husband  and  wife 
must  be  examined  with  reference  to  the  modern  legislation 
which  has,  in  spirit  if  not  by  express  enactment,  emanci- 
pated the  wife  from  the  active  control  of  the  husband.  Own- 
ing and  controlling  her  own  separate  property,  transacting 
business  for  herself,  assuming  the  active  control  of  not  only 
the  servants  and  the  household,  but  often  of  the  home  which 
she  sometimes  owns,  the  wife,  in  the  exercise  of  these  rights, 
may  travel  where  she  will,  abandon  to  some  extent  her 
duties  as  housekeeper,  choose  any  associates  not  grossly  im- 
moral, purchase  what  ornament  and  dress  she  deems  suit- 
able, and  worship  with  any  religious  sect  however  heterodox. 
Under  our  laws  and  customs  the  husband  cannot  control  by 
force,  but  the  parties  are  free  to  conform  to  the  habits  and 
tastes  of  each  other  as  far  as  they  think  consistent  with 
due  regard  to  individuality  and  propriety.  This  higher 
view  of  the  marriage  relation,  having  found  expression  in 
modern  legislation,  is  to  be  considered  in  the  administra- 
tion of  our  divorce  laws.  To  what  extent  it  will  modify 
existing  doctrines  is  uncertain,  but  its  cifect  can  be  traced 
in  the  recent  decisions.  With  this  caution  we  may  examine 
authorities,  not  overlooking  the  fact  that  the  conflict  in  the 
rulings  is  an  indication  of  the  change  from  the  common  law 
to  our  present  system  of  laws  governing  the  domestic  rela- 
tions and  the  rights  of  married  women. 

§  293.  ^^  Moderate  correction/' — The  doctrine  that  a 
husband  has  a  right  to  give  his  wife  "  moderate  correction  " 
by  whipping  her  was  followed  in  some  of  the  earlier  decis- 
ions of  the  older  states.^    Blackstone  mentions  that  in  his 


1  Joyner  v,  Joyner,  6  Jones'  Eq.  the  right  to  whip  his  wife,  pro- 

822;  S.  V,  Rhodes,  PhiUip  (N.  C),  vided  he  used  a  switch  no  larger 

453;  S.  u  Mabrey,  64  N.  C.  592;  S.  than  his  thumb,  is  not  law  in  North 

V.  Black,  Winst  2«6.    But  in  a  later  Carolina."  See  S. «.  Oliver,  70  N.  O. 

opinion  this  doctrine  is  presumed  60;  Taylor  v.  Taylor,  76  N.  C.  433. 

to  have  been  discarded.   "  We  may  This  doctrine  is  probably  no  longer 

assume,"  said  the  court,  "  that  the  received  in  Mississippi,  but  it  was 

old  doctrine  that  the  husband  has  contended   for  in  Bradley  v.  S., 
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day  the  right  to  punish  the  wife  was  still  deemed  a  privilege 
by  some  of  the  lower  classes  of  England.  But  at  the  pres- 
ent time  the  right  of  the  husband  is  limited  to  persuasion 
a,nd  gentle  restraint.  Yiolence  towards  the  wife  cannot  be 
-excused  by  his  right  to  punish  by  moderate  correction.^ 
There  was  a  time  when  the  husband,  endowed  by  nature 
with  greater  strength,  used  that  strength,  not  in  the  protec- 
tion and  assistance  of  the  wife,  but  to  compel  her  to  perform 
menial  labor  fpr  him.  The  present  century  has  completed 
the  emancipation  of  the  wife,  and  there  is  now  a  general 
sentiment  that  the  wife  is  not  the  slave  but  the  companion 
of  her  husband  and  that  persuasion  should  supersede  force. 
Wife  whipping  is,  therefore,  cruelty.^  In  England  it  has 
been  held  that  the  common  law  at  no  time  permitted  the 
husband  to  beat  or  imprison  his  wife,  and  that  the  cases 
oited  are  but  "  ancient  dicta,^^ ' 

§  294.  Husband's  right  of  reasonable  restraint. —  The 
husband  is  the  head  of  the  family  and  responsible  for  the 
conduct  of  his  wife  and  children,  and  therefore  he  is  entitled 
to  exercise  a  reasonable  restraint  over  them.  The  question 
arises,  what  is  a  reasonable  restraint?    No  attempt  has  been 

Walk.  (Miss.)  156,  in  strong  terms.  Swab.  &  T.  623;  Trowbridge  v,  Car- 

^'To  scre^  from  public  reproach  lin,  12  La.  An.  882;  Kelly  v,  Kelly, 

those  who  may  be  thus  unhappily  2  P.  &  M.  81;  Poor  v.  Poor,  8  N.  H. 

situated,  let  the  husband  be  per-  807;  Richards  v.  Richards,  1  Grant 

mitted  to   exercise   the  right  of  (Pa.),389;S.v.Buckley,2Harr.(Del.) 

moderate  chastisement  in  cases  of  552;    Com.  v,  McAffee,  108  Mass. 

great  emergency,  and  salutary  re-  458;  P.  v.  Winters,  2  Pa.  Cr.  10. 

«traints  in  every  case  of  misbe-  ^  Albert  v.  Albert,  5  Mont  577; 

havior,  without  being  subjected  to  Hawkins  v,  Hawkins,  65  Md.  104; 

vexatious  prosecutions,  resulting  Wessels  u  Wessels,  28  IlL  Ap.  253; 

in  mutual  discredit  and  shame  of  Boeck  v,  Boeck,  16  Neb.  196,  20  N. 

all  parties  concerned."  W.  223. 

iQholston  V,  Gholston,  31    Ga.  >  Lord  Halsbury  in  Queen  u  Jack- 

«25;  Fulgham  v.  S.,  46  Ala.  143;  son,  1891,  Q.  B.  671,  criticising  Sey- 

Pillar  17.  Pillar,  22  Wi&  658;  Ed-  mour's  Case,  Godbolt;  Atwood  v. 

mond's   Appeal,    57    Pa.  St.    232;  Atwood,  Finch,  Ch.  Pr.  492;  Lord 

Owen  V,  S.,  7  Tex.  Ap.  829;  Gorman  Leigh's  Case,  3  Keb.  438;  Mouby  v, 

v.  a,  42  Tex.  221;  Knight  r.  Knight,  Scott,  1  Sid.  109,  2  Sm.  L.  C.  466. 
31  la.  451 ;  Prichard  v.  Prichard,  8 
21 
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made  to  enumerate  tlie  instances  in  whicli  he  may  use  neces- 
sary force,  and  the  writer  can  oflfer  nothing  more  definite 
than  general  principles  and  the  adjudications.  The  husband 
,may,  of  course,  use  necessary  force  to  protect  himself,  or  to 
prevent  the  wife  from  damaging  his  property  or  the  prop- 
erty of  others;^  and  he  may  prevent  her  from  committing 
a  crime,  as  by  interfering  when  she  draws  a  knife  upon  an- 
other.'  He  could  imprison  her  to  prevent  her  from  going  in 
lewd  company,'  according  to  the  early  law ;  but  these  au- 
thorities would  be  rejected  in  modem  courts  as  not  suited 
to  the  conditions  of  our  time.  The  wife  has  now  an  abso- 
lute right  to  personal  freedom,  and  it  seems  she  may  go 
where  she  pleases.  A  husband  has  no  right  to  prevent  his 
wife  from  attending  any  church  she  may  desire.* 

§  295.  His  right  to  imprisou.—  The  husband  has  no  such 
custody  of  the  wife  as  a  parent  has  over  the  child.*  He  may 
restrain  her  from  unlawful  acts,  such  as  consorting  with 
lewd  company  or  wasting  his  estate.*  But  he  cannot  obtain 
custody  of  her  where  he  has  renounced  his  marital  rights  by 
entering  into  articles  of  separation.^  The  husband  has  no 
right  to  forcibly  seize  his  wife,  carry  her  to  his  house,  and 
imprison  her  there  for  the  purpose  of  preventing  the  inter- 
meddling of  her  relatives,  and  to  regain  her  affections,  al- 
though he  has  a  decree  for  restitution  of  conjugal  rights. 
The  doctrine*  that  "the  husband  hath  by  law  power  and 
dominion  over  his  wife,  and  may  keep  her  by  force  within 

1 2  Kent  Com.  181;  P.  v.  Winters,  it  is  an  act  of  great  unkindnesa 

2  Par.  (N.  T.  Cr.)  10;  1  Blackstone  and  unreasonable  oppression,  is  not 

Com.  445.  cruelty.    Lawrence  v,  Lawrence,  8 

2  Richards  v.  Richards,  1  Grant,  Paige,  266. 

889.  ftCochrane's  Case,  8  DowL  630. 

'Lister's  Case,  8  Mod.  22;  In  re  But  see  Reg.  v,  Leggatt^  18  Q.  B. 

Price,  2  Forst  &  T.  263;  &.  v.  Cra-  781. 

ton,  6  Ire.  164;  Rex  v.  Lister,  1  Stra.  *  Rex  v.  Lister,  1  Str.  478;  Rex  v. 

478;  Taylor  v.  Taylor,  2  Lee,  172;  Middleton,  1  Chit  654 

In  re  Cochrane,  8  DowL  P.  a  630.  ^  Rex  v.  Mead,  1  Burr.  542w 

*  His  refusal  to  permit  her  to  at-  *  Baa  Abr.,  title  Baron  and  Fernet 
tend  a  particular  church,  although 
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the  bounds  of  duty,  and  may  beat  her,  but  not  in  a  violent 
or  cruel  manner,"  is  now  denied.* 

§  296.  Management  of  hoasehold. —  The  a^umption  by 
the  husband  of  the  active  management  of  all  the  household 
affairs  is  not  held  to  be  cruelty.  It  is  an  unnatural  position 
for  a  husband,  and  his  legal  right  to  do  so  is  by  no  means 
certain;  but  so  far  the  courts  have  refused  to  inva^  the 
home  to  adjudicate  rights  of  this  kind,  leaving  the  contro- 
versy to  mutual  concessions  and  forbearance;  or,  perhaps, 
leaving  the  question  to  the  more  doubtful  result  of  domestic 
strife.  A  wife  cannot  procure  a  divorce  because  he  assumes 
control  of  household  expenses,  pays  the  small  bills  himself, 
and  does  not  permit  the  wife  to  purchase  anything.^  Con-, 
duct  of  this  kind  may  explain  the  relations  of  the  parties 
and  give  character  to  other  acts  of  cruelty.  A  husband  who 
locks  up  his  provisions  and  is  miserly  in  his  expenditures^ 
cannot  complain  of  his  wife's  neglect  of  household  duties.* 
He  may  prohibit  the  wife  from  certain  employment  about 
his  premises,  and  use  reasonable  force  to  prevent  her  from 
destroying  his  property.*  The  general  sentiment  of  our 
time,  that  the  wife  has  some  rights,  if  not  equal  rights,  in  the^ 
control  of  household  affairs,  has  not  been  recognized  to  any 
extent  in  recent  decisions.*  He  has  no  right  to  reduce  the 
wife  to  the  menial  condition  of  a  servant,  when  her  rightful 
position  is  that  of  partner  and  helpmeet  as  well  as  matron 
of  the  home.^ 

§  297,  Compelling  the  wife  to  overwork.—  It  is  not  the 
duty  of  the  husband  to  support  the  wife  in  idleness,  and  he 
may  impose  upon  her  the  performance  of  such  household 
duties  as  are  not  inconsistent  with  his  manner  of  living  or 

1  Queen  v.  Jackson  (1891),  Q.  B.  100,  6  P.  523.  He  may  prevent  her 
671.  from  assisting  in  his  saloon. 

2  Evans  v,  Evans,  1  Hag.  Con.  35.  ^See  Myrick  v,  Myrick,  67  Ga. 
See,  also,  Smith  v.  Smith,  1  Eng.  771;  Melvin  v.  Melvin,  78  Mich. 
Ec.  232,  2  PhilHm.  207.  316,  44  N.  W.  381;  Boon  r.  Boon,  12 

'Bennett  v.  Bennett,  24  Mich.    Or.  437;  Cole  v.  Cole,  23  la.  433. 
482.  «Dwyer  v,  Dwyer,  2  Ma  Ap.  19. 

4  Cereghino  v,  Cereghino,  4  Utah, 
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too  severe  for  her  strength.  But  it  is  cruelty  to  compel  the 
wife  to  do  the  labor  of  a  man  in  the  field,^  or  work  in  inclem- 
ent weather,^  or  to  force  her  to  do  more  work  than  she  is 
capable  of  doing  in  her  state  of  health.'  If  for  want  of 
proper  help  the  wife  finds  it  necessary  to  do  more  than  she 
is  able,  and  voluntarily  undertakes  such  labor,  there  is  no 
cruelty,  for  the  essential  element  of  compulsion  is  lacking.*" 
A  wife  who  was  bred  to  farm  life  and  outdoor  work  was 
recently  denied  divorce,  although  her  husband  required  her 
to  take  care  of  two  large  gardens,  milk  five  cows  and  churn 
by  hand,  besides  all  the.  ordinary  work  of  a  farmer's  wife, 
including  the  care  of  a  young  child,  and  also  tried  to  com- 
pel her  to  work  in  the  field.  "  It  may  be  conceded,"  said 
the  court,  "that  her  life  was  not  an  easy  one;  that  of  a 
farmer's  wife  seldom  is.  "We  must  look  at  the  situation  of 
the  parties,  at  the  manner  in  which  they  had  been  brought 
up,  and  the  amount  of  labor  they  had  been  accustomed  to 
from  childhood.  Both  .  .  .  had  been  brought  up  to 
farm  life,  and  trained  in  a  school  of  hard  work  and  economy. 
The  respondent  had  not  only  been  accustomed  to  the  indoor 
or  household  work  of  a  farm,  but  sometimes  to  the  outdoor 
work  when  hands  were  scarce.  There  is  no  evidence  that 
she  ever  complained  to  her  husband  that  her  work  was  too 
heavy;  on  the  contrary  she  says  she  did  not."* 

§  2^.  Systematic  tyranny. —  The  husband  must  be  rea- 
sonable in  the  exercise  of  his  right  of  reasonable  restraint. 
If  he  intentionally  pursues  a  systematic  course  of  ill  conduct 
to  compel  the  wife  to  surrender  to  his  authority  and  deliver 
possession  of  her  property  to  him,  and  the  oppression  injures 
her  health,  he  is  guilty  of  cruelty .•  The  effect  of  a  husband's 
tyranny  is  illustrated  in  an  English  case:    A  husband  dis- 

jpiUar   V.  Pillar,  22   Wis.  658;  De  Zwaan  v.  Be  Zwaan,  91  Mich. 

Caruthers  v.  Caruthers,  13  la.  266;  279,  51  N.  W.  998. 

Huilker  v.  Huilker,  64  Tex.  1.  *  Beyer  v,  Beyer,  50  Wi&  254. 

2  Eatman  V.  Eatman,  75  Tex.  478,  ^Detrick's  Appeal,  117  Fa.  452, 

12  a  W.  1107.  11  A.  882. 

»Gibbs  V.  Gibbs,  18  Kan.  419;  « Wilson  t?.  Wilson,  16  R  L  122, 

13  A.  102. 
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covered  that  his  wife  had  consulted  others  about  her  prop- 
erty interests,  and  from  that  time  he  believed  that  his  wife 
and  her  son  were  plotting  against  him.  The  son  was  ex- 
pelled from  the  home.  He  placed  the  wife  under  the  sur- 
veillance of  servants,  who  followed  her  about,  but  did  not 
obey  her  orders  unless  with  her  husband's  consent,  her  let- 
ters were  opened,  she  was  locked  in  her  room  at  times,  all 
household  management  was  taken  away  from  her,  she  was 
prevented  from  visiting  the  poor  or  attending  the  sacrament. 
During  this  time  the  husband  refused  to  be  with  her  except 
at  family  prayers,  occupied  a  separate  bed-room,  and  spoke 
to  her  only  in  terms  of  violent  abuse,  insinuating  that  she 
had  committed  adultery.  "  With  no  occupation,  debarred 
from  the  society  of  her  husband  and  son  at  home,  and  that 
of  her  friends  abroad,  withheld  from  the  performance  of  her 
household  duties,  subordinated  to  servants,  penniless,  and,  sa 
far  as  her  husband  could  eflfect  it,  friendless,  the  daily  life 
of  this  lady  was  little  better  than  an  imprisonment,  the  soli- 
tary silence  of  which  was  broken  only  by  the  language  of 
harsh  rebuke,  foul  words,  epithets  of  insult,  indignity  and 
shame."  She  was,  after  a  year  of  such  treatment,  greatly 
impaired  in  health,  her  nervous  system  being  so  shattered 
that  paralysis  or  madness  was  imminent.  The  court  granted 
her  a  decree  of  judicial  separation,  although  the  husband  had 
been  guilty  of  no  act  of  violence  or  threat  of  violence,  but 
had,  as  he  claimed,  only  exercised  his  right  of  subjection  to 
force  her  to  obey  him.^ 

§  299.  Expelling  wife  from  home. — The  husband  having 
control  over  his  own  household  has  a  right  to  expel  the  wife 
from  the  home  for  adequate  causes.  He  is  not  compelled 
to  shelter  her  no  matter  how  evil  her  conduct  may  be.-  In 
reason,  any  cause  which  would  justify  the  wife  in  dej)arting 
from  him  would,  when  committed  by  her,  justify  hhn  in 
bolting  the  doors  against  her.  It  is  clear  that  a  husband 
need  not  submit  to  his  wife's  converting  his  residence  into  a 

1  Kelly  V.  Kelly,  2  P.  &  M.  31.  2  Rose  r.  Rose,  4  N.  Y.  Supp.  856, 

52  Hun,  154. 
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brothel,  and  his  turning  her  out  of  doors  is  not  cruelty  if 
she  has  been  guilty  of  adultery.^  But  an  expulsion  without 
adequate  cause  would  be  cruelty,  or  desertion,  after  a  statu- 
tory period  had  elapsed.^  Where  a  husband  expelled  his 
wife  and  step-daughter  from  the  home  and  threatened  vio- 
lence to  the  latter  should  she  return,  and  offered  to  receive 
the  wife  upon  condition  that  her  daughter  would  not  return 
with  her,  his  conduct  was  held  to  be  cruelty.' 

§300.  Custody  and  punishment  of  children. —  Where 
the  husband  has  the  custody  of  a  child,  any  violence  which 
he  may  inflict  upon  the  wife  while  defending  his  possession 
will  not  entitle  her  to  divorce  for  cruelty.*  Her  interfer- 
ence with  the  moderate  correction  of  their  child  being  un- 
warranted, she  cannot  complain  of  the  results  of  the  scuffle 
which  ensued.*  He  is  justified  in  using  all  reasonable  and 
necessary  force  to  protect  himself  against  her  interference 
in  a  proper  chastisement  of  a  child.*  His  severe  punishment 
of  the  children  is  not  cruelty  unless  it  is  with  the  malicious 
motive  of  annoying  and  distressing  the  wife.'' 

§  301.  Besponsibility  of  hnsband  for  craelty  of  chil- 
dren. — Cruelty  proceeding  from  children  aided  or  abetted  by 
defendant  is  legal  cruelty.'  The  husband  is  responsible  for 
the  conduct  of  his  children  towards  their  step-mother,  and 
their  abuse  will  be  cruelty  if  he  does  not  protect  her  from  it 
so  far  as  he  can.  If  the  children  are  guilty  of  such  cruel 
and  inhuman  treatment  as  will  justify  a  divorce  to  the  wife,* 
he  cannot  escape  his  responsibility  on  the  ground  that  his 

1  Palmer  v.  Palmer,  29  Hun,  890.  'Crow  v.  Crow,  7  Civil  Pra  R. 

2  See  Sharp  v.  Sharp,  116  la  509;  428;  Perry  v.  Perry,  1  Barb.  Ch. 
Whitacre  u  Whitacre,  64  Mich.  232 ;  516 ;  Cooper  v.  Cooper,  78  Mich,  316, 
Myrick  v.  Myrick,  67  Ga.  771.  44  N.  W.  881 ;  Friend  v.  Friend,  53 

'Friend  v.  Friend,  53  Mich.  543.  Mich.  543;  McKee  r.  McKee,  77  la. 

*  Miller  v.  MiUer,  72  Tex.  750, 12  465,  42  N.  W.  372;  Smith  v.  Smith, 
S.  W.  167.  2  Phillimore,   207;  Wallscourt  r. 

*  Reed  v.  Reed,  4  Nev.  395;  Beck-  Wallscourt,  11  Jur.  134;  Suggate  v. 
ley  V.  Beckley,  23   Or.  226,  31  P.  Suggate,  1  Swab.  &  T.  489. 

470;  Maben  v.  Maben,  72  la.  658.  ^Menzer  v.  Menzer,  83  Mich.  319, 

•Gorman  v.  S.,  42  Tex.  221.    See    47  N.  W.  219. 
Donald  v,  Donald,  21  Fla.  571. 
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children  were  the  wrong-doers  and  that  he  ought  not  to  be 
compelled  to  send  them  away.  "  The  law  requires  the  hus- 
band to  do  all  that  he  reasonably  can  to  protect  his  wife 
from  insult,  regardless  of  the  source  from  which  it  may 
come.  If,  as  seems  to  be  the  case  here,  he  could  or  would 
not  control  the  conduct  of  his  children  to  the  extent  of  se- 
curing to  the  wife  decent  treatment  at  their  hands,  then  he 
is,  if  possessed  of  ample  means,  bound  to  provide  a  home 
where  she  can  be  free  from  their  insult  and  abuse."  ^  The 
abuse  of  the  step-children  must  be  of  such  degree  as.to  ren- 
der the  wife's  condition  intolerable,  or  to  drive  her  from  the 
home.*  Permitting  lewd  conduct  of  daughters  by  the  first 
marriage  is  cruelty  if  so  grossly  immoral  as  to  render  the 
wife's  condition  intolerable.'  The  right  of  the  husband  to 
expel  a  child  from  the  home  has  received  some  sanction. 
"Under  some  circumstances  it  will  not  be  cruelty.*  But 
where  the  motive  is  to  insult  and  grieve  the  wife,  the  result 
is  sometimes  sufficient.* 

§  302.  Conformity  to  habits  and  tastes. —  There  are 
many  references  in  the  opinion  of  the  ecclesiastical  judges 
to  the  wife's  duty  to  conform  to  the  husband's  habits  and 
tastes.  That  duty  is  recognized  at  the  present  time  so  far 
as  such  habits  and  tastes  are  not  immoral,  and  unless  his 
whims  and  caprices  do  not  endanger  her  health  or  keep  her  in 
a  constant  state  of  dread.  But  the  duty  of  conformity  is 
now  held  to  be  mutual,  each  to  yield  to  the  infirmity  of  the 
other  and  thus  promote  peace  and  happiness.  The  law  has 
fixed  no  limits  to  this  conformity,  but  it  may  safely  be  said 
that  it  does  not  require  a  surrender  of  all  individuality  on 
the  part  of  either.* 

1  Day  V.  Day,  84  la.  221,  60  N.  W.  In  Melvin  v.  Melyin,  ISO  Pa.  6, 18 

^9.  A.  920,  forbidding  the  wife  to  visit 

3 Id.;  Obrock  v.  Obrock,  82  HL  her  daughter,  and   expelling  the 

Ap.  149;  HaU  v,  HaU,  9  Or.  452.  children  from  home  by  cruel  treat- 

3  DaTifl  V.  Davis,  80  Ky.  82.  ment,  was  held  an  indignity  ren- 

*  Smith  fv.  Smith,  40  N.  J.  Eq.  584;  dering  the  condition  intolerable. 

Fulton  tt.  Fulton,  86  Miss.  617.  >  According  to  the  ecclesiastical 

^Eriend  v.  Friend^  53  Mich.  543.  law  a  wife  mudt  conform  to  the 
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§  303.  Wife's  asROciates.—  The  husband  may  refuse  to 
allow  his  wife's  a^ociates  or  relatives  to  enter  the  house,  for 
he  has  control  of  the  home,  and  such  refusal  is  not  cruelty.' 
At  one  time  it  was  thought  he  could  prevent  her  from  visit- 
ing her  relatives,*  but  it  is  clear  that  he  could  not  now  do- 
so  by  any  constraint  or  imprisonment.  The  old  theory  of 
the  husband's  responsibility  for  the  wife's  conduct  and  as- 
sociates is  now  modified,  and  any  attempt  on  his  part  to 
restrain  her  liberty  will  not  be  upheld.  Where  the  cruelty 
complained  of  consisted  in  refusing  to  receive  certain  visit- 
ors of  the  wife  and  daughter,  and  also  in  violence  inflicted 
in  a  dispute  concerning  the  visitors,  it  was  held  that  the 
husband  was  not  bound  to  keep  under  his  roof  a  wife,  no 
matter  how  evil  her  conduct  might  be,  and  that  the  husband 
was  entitled  to  give  e^ddence  of  his  reason  for  prohibiting 
such  visitors.'  He  may  insist  that  his  mother-in-law  shall  not 
live  in  his  house,  especially  if  she  is  the  disturbing  element.* 

§  304.  Exercise  of  marital  rights. — While  the  husband 
has  a  right  to  the  society  of  his  wife,  he  cannot  compel  the 
wife  to  occupy  the  same  bed.  He  has  no  absolute  right  to 
sexual  intercourse  in  disregard  of  the  wife's  health  and 
wishes.*  And  her  refusal  is  not  generally  considered  cruelty,* 
but  may  become  so  if  persistent.    The  marital  relation  in 

habits  and  tastes  of  her  husband  the  husband  refused  to  aUow  his 

so  long  as  these  do  not  injure  her  wife  to  visit  her  mother;  forbade 

health  or  render  her  condition  so  her  to  leave  his  premises,  and  once 

intolerable  as  to  interfere  in  the  turned  her  mother  out  of  the  house 

discharge  of  the  duties  of  married  without  cause.    "  This    conduct," 

life.    Dysart  v.  Dysart,  1  Rob.  Ec.  said  the  court,  "  is  certainly  harsh,. 

470.  if  not  cruel;  but,  as  the  husband 

^  Fulton  V.  Fulton,  36  Miss,  517;  must  have  the  right  to  say  who 

Neeld  v.  Neeld,  4  Hagg.  Ec.  263;  shaU  be  admitted  to  his  house,  and 

Waring  v.  Waring,  2  Hag.  Con.  153,  in  some  measure  to  regulate  the 

2  PliiUim.  182.  intercourse  of  his  wife,  the  court 

2  D'Aguilar  v.  D*Aguilar,  1  Hag.  cannot  draw  a  line  by  which  his 
Ec.  773.  authority  can  be  restrained." 

3  Rose  V,  Rose,  4  N.  Y.  Supp.  856,  ^  Refusal  of  sexual  intercourse 
52  Hun,  154       •  as  desertion,  see  §  71.    As  a  reason- 

*  Maben  v,  Maben,  72  la,  658.    In    able  cause  for  desertion,  see  §  97. 
Shaw  r.  Shaw,  17  Conn.  189  (1845),        «  Cowles  v,  Cowles,  112  Mass.  298^ 
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this  respect  requires  the  duty  of  forbearance  on  the  part  of 
the  husband  at  the  reasonable  request  of  the  wife  as  well  a» 
reasonable  submission  on  her  part.  Excessive  sexual  inter- 
course against  her  will  is  cruelty  if  it  impairs  her  health.* 
It  must  be  shown,  however,  that  this  misconduct  Avas  the 
cause  of  her  ill  health,^  and  that  there  is  a  reasonable  appre- 
hension that  the  abuse  will  continue.^  The  conduct  must 
be  wilful  on  the  part  of  the  husband;  that  is,  his  acts  must 
show  a  disregard  for  her  welfare,  and  his  intent  to  gratify 
his  desires  regardless  of  the  effect  upon  her  health.  By 
some  authorities  excessive  sexual  intercourse  is  not  crueltv, 
unless  the  husband  had  knowledge  of  the  probable  effect  of 
his  brutal  conduct.*  This  is  an  unnecessary  refinement. 
The  wife's  protests,  his  own  brutal  instincts,  as  well  as  his 
reason,  should  warn  him  of  consequences.  The  fact  that  his 
lustful  disposition  is  uncontrollable  would  be  sufficient  evi- 
dence to  justify  the  court  in  granting  a  decree,  although 
there  was  no  evidence  that  he  had  been  warned  by  physi- 
cians of  probable  consequences.  Under  such  circumstances 
his  knowledge  of  the  probable  effect  ought  to  be  presumed. 
It  is  a  question  of  intent^  and  he  will  be  presumed  to  intend 
the  probable  consequences  of  his  acts.  In  criticism  of  this 
doctrine  that  the  husband's  knowledge  must  be  shown,  Mr, 
Bishop  says:  "As  well  might  a  father,  indicted  for  killings 
his  child  by  undue  chastisement,  say  that  when  the  boy  com- 
plained his  ribs  were  broken,  he  had  no  evidence  of  it,  and 
when  he  broke  the  skull  by  too  heavy  a  blow  it  was  only  in 
the  exercise  of  a  paternal  right."  The  real  question  to  be 
determined  in  these  cases  is  whether  the  wife's  health  was 
injured  by  excessive  intercourse  or  other  causes ;  whether 

1  Mayhew  u  Mayhew,  61  Conn.  '  English  v.  English,  27  N.  J.  Eq. 

233,  23  A.  966.  579.    But  see   Shaw  v.  Shaw,  17 

2Lockwoodi;.Lockwood,43Mich.  Conn.  189. 

230;  Moores  u  Moores,  16  N.  J.  Eq.  *  Youngs  r.  Youngs,  130  lU.  230,. 

275;  Youngs  n  Youngs,  130  I1L230,  22  N.  K  806,  affirming  33  111.  Ap, 

22  N.  E.  806;  Grant  v.  Grant,  53  223;  Shaw  %\  Shaw,  17  Conn.  189,. 

Minn.  181,  54  N.  W.  1059;  Walsh  v,  followed  by  Mayhew  v.  Mayhew,, 

Walsh,  61  Mich.  554.  61  Conn.  233,  23  A.  906. 
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the  wife's  health  will  be  injured  if  they  resume  cohabitation ; 
and  whether  the  husband  will  be  unable  to  control  his  lust- 
ful disposition,  or  is  now  repentant  and  able  to  reform.*  In 
no  case  should  a  court,  in  attempting  to  preserve  the  mar- 
riage relation  in  the  interest  of  the  state,  deny  divorce  to  a 
woman  weakened  by  her  husband's  excesses,  and  thus  com- 
pel  her  to  return  to  the  loathsome  embrace  of  a  brute.  The 
health  and  happiness  of  the  individual  should  be  preferred 
to  the  preservation  of  marriage  in  such  cases.  Under  the 
Minnesota  statute,  by  which  a  limited  divorce  is  granted  on 
account  of  "  such  conduct  on  the  part  of  the  husband  towards 
his  wife  as  may  render  it  unsafe  and  improper  for  her  to  co- 
habit with  him,"  an  allegation  was  held  suflBcient  which 
stated,  in  effect,  that  the  defendant  had  continuously  com- 
pelled the  plaintiff  to  submit  to  excessive  intercourse  with 
him,  to  such  an  extent  as  to  impair  her  health,  and  to  afford 
reason  for  apprehension  that  a  continuance  of  this  would 
seriously  and  permanently  injure  her  health.* 

Persistent  and  unjustifiable  refusal  of  sexual  intercourse 
is  cruelty  if  the  complainant's  health  is  thereby  injured  or 
impaired.'  It  is  clear  that  such  refusal  is  not'  cruelty  in 
thosp  states  where  personal  violence  is  required  to  create  an 
apprehension  of  injury.*  But  the  mere  refusal  is  sometimes 
relevant  as  showing  the  conduct  of  the  parties  and  the  cause 
of  their  domestic  troubles.*    Nor  is  it  cruelty  for  either 

1  English  V.  English,  27  N.  J.  £q.  bodily,  is  alleged  or  proven  to  have 

^79.  resulted  from  such  refusal;  nor  is 

>  Grant  v.  Grant,  53  Minn.  181, 54  her  health  claimed  to  be  impaired. 

N.  W.  1059.  We  are  not,  therefore,  called  upon 

'  See  remarks  of  Haskell,  J.,  in  to  decide  what  might  be  the  effect 

concurring    opinion,   Stewart    v,  had  such  facts  been  in  the  case." 

Stewart,  78  Me.  548.   And  see,  also,  ^ Cowles  v,  Cowles,  112  Mass.  298; 

Schoessow  V.  Schoessow,  88  Wis.  Steele  v,  Steele,  1  Mac Ar.  505;  Beid 

558,  where  it  is  held  that  the  mere  t;.  Beid,  21  N.  J.  £q.  SSL 

refusal   to   permit   sexual  inter-  *  Ck>ble  v.  Coble,  2  Jones'  Eq.  (N. 

course  does  not  alone  constitute  G.)  892;  Cutler  v.  Cutler,  2  Brews- 

**  cruel  and  inhuman  treatment; "  ter,  611;  Van  Arsdalen  v.  Van  Ar»- 

but  the  court  added:  "No  injury  dales,  80  N.  J.  £q.  859. 
to  the  plaintiff,  either  mental  or 
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party  to  refuse  to  occupy  the  same  bed.*  Obstinate  refusal 
of  sexual  intercourse  leaves  the  complainant  in  the  same 
condition  as  if  the  other  were  impotent.  In  one  case  of  im- 
potency  it  was  established,  by  the  testimony  of  physicians, 
that  if  the  wife  continued  to  occupy  the  same  bed  with  her 
impotent  husband  her  health  would  be  impaired  and  her 
nervous  system  so  injured  that  she  would  be  subject  to  hys- 
teria by  her  being  obliged  to  occupy  his  bed  without  proper 
gratification  of  passions  thereby  excited.^  Under  similar 
testimony  it  is  possible  that  our  courts  would  grant  a  divorce 
for  persistent  refusal  of  sexual  intercourse. 

1  Gordon  v,  Gordon,  48  Pa.  226;  p.  776;  Onue  t;L  Orme,  2  Add.  Eo. 

Esbach    u   Esbach,   28   Pa.   843;  88a 

Gousen  V.  Gousen, 4  Swab.  &  T.  164;       ^a  v.  EL,  8  Bwab.  &  T.  240. 
D'Aguilar  v.  D'Aguilar,  1  Hag.  Ea 
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CRUELTY  BT  THE  WIFE. 


§  305.  DistinctioiL 

306.  Violence  of  wife. 

807.  Conduct  endangering  hus- 
band's health. 

308.  Threats  and  attempts  to 
poison  husband. 


§  309.  Wife's  accusation  of  adul* 
tery. 

310.  Wife's  gross  neglect  or  vio- 

lation of  duties. 

311.  ni    conduct    of   wife    not 

amounting  to  cruelty. 


§  305.  Distinction. —  The  application  for  protection  may 
be  made  by  the  husband  as  well  as  the  wife  unless  the  stat- 
utes provide  otherwise.^  His  right  was  recognized  in  the 
ecclesiastical  law,*  and  he  is  entitled  to  the  same  relief  as 
the  wife  under  the  statutes  of  most  of  the  states.  But  the 
husband's  position  as  a  supplicant  for  the  protection  of  law 
is  an  unnatural  one  if  he  fears  mere  violence;  and  even 
where  grievous  mental  suffering  is  considered  cruelty,  his- 
case  is  regarded  as  governed  by  peculiar  considerations 
which  do  not  affect  the  wife's  application.  His  relative  po- 
sition and  strength,  his  right  and  ability  to  protect  himself^ 
the*  right  to  regulate  his  own  household,  and  the  effect  which 
various  forms  of  cruelty  wiU  have  upon  his  superior  consti- 
tution, require  separate  treatment.  In  view  of  these  differ- 
ences it  is  said  that  it  must  be  a  clear  case  that  wiU  induce 
a  court  to  grant  a  divorce  on  the  application  of  the  husband 
for  the  cruelty  of  the  wife.' 

§  306.  Violence  of  wife.—  Mere  violence  of  the  wife  from 
which  the  husband  easily  protects  himself  is  not  cruelty.* 
Threats  of  violence  will  not  ordinarily  be  sufficient  unless 


^See  statutes  of  Alabama,  Ken-  ZKirkman  v,  Kirkman,  1  Hag. 

tucky,  Tennessee  and  Pennsylva-  Con.  409;    Waring  v.  Waring,   2 

nia.    As  to  husband's  right  to  di-  PhiUim.  132. 

vorce  in  New  York,  see  Perry  v.  3  De  La  Hay  v.  De  La  Hay,  21  IlL 

Perry,  2  Barb.  Ch.  285;   Perry -y.  252;  Palmer  t?.  Palmer,  1  Paige,  275. 

Perry,  2  Paige,  501;  VanVeghten  ^Hitchins  v.  Hitchins,  140  HI. 

n  Van  Veghten,  4  Johna  Ch.  501;  326,  29  N.  K  888;  Peavy  v,  Peavj-, 

McNamara  u  McNamara,  2  Hilton,  76  la.  448,  41  N.  W.  67;  Whaley  r. 

547.  Whaley,  68  la.  64a 
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the  husband  is  the  weaker  party  and  the  wife's  temper  is 
often  beyond  control.  The  husband  may  protect  himself  by 
using  necessary  force,  but  he  must  not  retaliate,  giving  blow 
for  blow.  '  He  cannot  punish  her  to  reform  her  conduct  and 
thus  avoid  future  diflBculties.  His  right  of  reasonable  re- 
straint cannot  extend  to  violence  in  any  form.  A  divorce 
should  not  be  granted  to  the  husband  because  he  may  inflict 
injury  upon  the  wife  in  protecting  himself  from  her  violence.^ 
The  rule  as  to  the  violence  of  the  wife  is  that  to  entitle  him 
to  a  decree  he  must  "  establish  such  a  continued  course  of 
bad  conduct  on  the  part  of  the  wife,  towards  himself  and 
those  under  his  protection  and  care,  as  to  satisfy  the  court 
that  it  is  unsafe  for  him  to  cohabit  or  live  with  her."  ^ 

§307.  Gondact  endangering  husband's  health. —  But 
the  rule  applied  to  cases  of  apprehended  violence  will  have 
no  application  where  the  conduct  of  the  wife  is  such  as  to 
inflict  grievous  mental  suffering.  Then  the  rule  is  that  the 
mental  suffering  must  create  an  apprehension  of  bodily 
harm,  or  in  some  states  mental  suffering  alone  is  suflBlcient. 
We  now  proceed  to  examine  particular  conduct  of  the  wife 
and  its  effect  upon  the  husband. 

§  308.  Threats  and  attempts  to  poison  husband.—  There 
is  no 'distinction  between  the  parties  as  to  threats  and  at- 
tempts to  poison,  for  this  crime  is  secret,  and  no  strength 

1 A  different  view  has  been  taken  against  him  the  court  must  inter- 
in  Forth  V,  Forth,  86  Law  J.  122,  fere,  for,  if  it  does  not,  how  can  it 
cited  in  Browne,  Mar.  &  Div.  answer  the  husband  if  he  should 
^The  fact  that  the  husband  can  subsequently  allege  that  he  had 
defend  himself  is  the  very  griev-  been  forced  to  use  violence  in  self- 
ance.  It  is  because  he  may  be  defense."  The  correct  answer  to 
tempted,  in  defending  himself,  to  the  husband  would  be  that,  unless 
retaliate  upon  his  wife,  that  the  he  has  inflicted  violence  dispropor- 
court  is  bound  to  interfere  and  to  tionate  to  the  provocation,  the  wife 
decree  a  judicial  separation  when  cannot  obtain  a  separation  for  vio- 
such  acts  are  proved.  When  a  man  lence  provoked  by  her  own  hands, 
marries  an  iU-tempered  woman  he  ^  Perry  v.  Perry,  1  Barb.  Ch.  516; 
must  put  up  with  her  ill-humor;  De  La  Hay  v.  De  La  Hay,  21 HL  252. 
but  the  moment  she  lifts  her  hand 
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or  wisdom  can  effectaally  guard  against  this  great  danger. 
By  all  standards  of  craelty  this  is  held  to  be  sufficient,  since 
this  is  a  direct  attack  upon  the  life  of  the  party.*  Threats 
of  poisoning,  when  under  circumstances  showing  a  deter- 
mination to  execute  them,  should  be  sufficient  to  satisfy  any 
court  that  there  was  a  reasonable  apprehension  of  harm.^ 
The  threats  must  be  considered  in  connection  with  the  wife's 
character  and  the  circumstances,  and  if  there  is  reason  to 
believe,  from  her  hatred  of  the  husband  and  her  unscrupu- 
lous conduct,  that  she  would  administer  poison  to  him  to  put 
him  out  of  the  way  and  thus  obtain  a  portion  of  his  estate, 
the  court  should  grant  the  husband  relief.  The  fear  of  poison- 
ing is  so  great  when  weU  founded  that  it  will  inflict  mental 
anxiety  and  suffering  sufficient  to  affect  the  strongest  con- 
stitutions.' 

§  309.  Wife's  accusation  of  adultery. — A  false  charge 
of  adultery  made  against  either  party  is  a  most  serious  form 
of  cruelty,  not  only  inflicting  great  pain  upon  an  innocent 
party,  but  it  is  a  libel,  subjecting  both  to  a  loss  of  social  stand- 
ing and  injuring  their  reputations.  But  the  husband's  case 
rests  upon  different  considerations.  He  may,  by  the  wife's 
treachery,  be  in  danger  of  vengeance  from  others;  his  busi- 
ness, his  standing  in  church  and  society,  his  chances  for  ob- 
taining public  office,  will  be  injured.*  The  groundless  charge 
will  not  affect  his  mind  as  it  would  that  of  a  virtuous  and 
sensitive  woman.  Tet  it  may  cause  the  husband  such  grievous 

*  Disborough  v.  Disborough  (N.  J.),  their  home,  threatened  to  bum  his 

26  A.  852;  Peavy  v,  Peavy,  76  la,  property,  and  thus  rendered  his- 

443,  41  N.  W.  67.  life  so  intolerable  by  her  diabolical 

2  Perry  v.  Perry,  2  Paige,  501 ;  conduct  that  he  believed  she  would 

Uhlman  u  Uhlman,  17  Abb.  N.  C.  execute  her  threats.     He  was  in 

236.  constant  fear  and  this  affected  hi& 

'A  divorce  was  granted  a  bus-  mind  and  health.    Jones  v.  Jones» 

band  where  the  wife  threatened  66  Pa.  494. 

him  with  poisoning   and    death,  ^  Carpenter  v.  Carpenter,  80  Kan, 

kept  the  family  in  fear  by  her  vio-  712. 
lence,  drove  his  aged  mother  from 
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mental  sufifering  as  to  injure  his  health,  and,  when  such  is 
the  case,  is  a  cause  for  divorce,  although  no  personal  vio- 
lence may  be  inflicted  or  apprehended.^  In  Texas,  where 
occasional  adultery  of  the  husband  is  not  a  cause  for  divorce, 
and  a  somewhat  different  standard  of  social  purity  may  be 
inferred,  the  pain  or  mental  anguish  ordinarily  inflicted  by 
such  a  charge  is  not  cruelty.  There  must  be  some  evidence 
that,  owing  to  temperament,  occupation  or  other  conditions, 
extraordinary  suffering  ensued.^  A  constant  course  of  sus- 
picious and  jealous  conduct,  accusing  the  husband  of  adul- 
tery in  public,  calling  him  by  the  vilest  names  applicable  to 
persons  of  adulterous  habits,  dogging  him  about,  and  em- 
ploying others  to  watch  his  movements,  is  cruelty  when  cal- 
culated to  exasperate  and  humiliate  him  and  endanger  his 
subsistence.* 

§  310.  Wife's  gross  neglect  or  violation  of  duties. — 
The  wife's  gross  neglect  of  her  household  duties,  or  the  vio- 
lation of  her  duties  to  her  husband  and  children,  and  her 
neglect  to  conduct  herself  with  soberness  and  decency,  may 
be  cruelty  if  her  misconduct  is  of  such  a  degree  as  to  render 
his  condition  intolerable  or  create  an  apprehension  that  his 
health  will  be  impaired.  This  is  true  for  the  reason  that 
any  conduct  which  produces  this  result  is  cruelty.  There 
are,  however,  some  authorities  which  are  apparently  in  con- 
flict with  the  rule  above  stated.  The  doctrine  contended 
for  in  these  authorities  is  that  the  cruelty  must  consist  of 
violence^  or  an  apprehension  of  violence^ — a  doctrine  long 
since  refuted  and  now  obsolete  except  as  traces  of  it  appear 
in  one  or  two  states.    In  accordance  with  this  doctrine  it 

1  Carpenter  v.  Carpenter,  80  Kan.  both  humiliating  and  aggravating. 

712;  Holyoke  t?.  Holyoke,  79  Me.  Birkby  v.Birkby,15  nL120;  Shores 

404;    KeUy  v,  KeUy,  18  Nev.  49;  v.  Shores,  28  Ind.  546;  Densmore  v. 

Smith  \\  Smith,  8  Or.  100;  Sylvis  Densmore,  6  Mackey,  544 

V.  Sylvis,  11  Colo.  819,  17  P.  912.  2McAlister  v.  McAUster,  71  Tex. 

Where    physical   violence   is   re-  695, 10  a  W.  294 

quired,  a  false  accusation  of  adul-  ^  Whitmore    u    Whitmore,    49 

tery  is  not  cruelty,  even  in  con-  Mich.  417, 18  N.  W.  800. 
nection  with  other  circumstances^ 
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was  held  that  maliciously  accusing  the  husband  of  improper 
intimacies  with  other  women,  and  thus  involving  him  in 
difficulties  in  the  neighborhood,  refusing  to  attend  to  her 
household  duties,  absenting  herself  for  days,  and  even  weeks, 
threatening  to  take  his  life  and  bum  his  property,  was  not 
cruelty.^  And  the  same  court  denied  the  husband's  applica- 
tion where  the  wife  had  remained  away  from  home  for 
weeks,  and  at  one  time  went  away  with  a  young  man  and 
remained  a  month;  she  had  twice  attempted  suicide,  as- 
saulted her  husband  with  a  hammer,  had  drawn  a  large 
inif e  upon  their  daughter  with  intent  to  do  her  great  bodily 
injury,  declared  her  hatred  for  her  husband,  and  deserted 
him,  declaring  that  she  would  never  live  with  him.*  The 
court  denied  the  divorce  because  it  did  not  appear  thsct  it 
was  unsafe  for  him  to  cohabit  with  her. 

A  husband  was  denied  a  divorce  for  cruelty  where  the 
wife  was  guilty  of  the  most  flagrant  neglect  of  her  duties. 
She  delighted  in  humiliating  her  husband  in  the  presence  of 
others,  was  a  constant  gossip  and  termagant,  was  indiscreet 
in  her  conduct,  wasteful  and  reckless  in  her  household  ex- 
penses, smoked  and  chewed  tobacco  in  the  house  in  the  pres- 
ence of  her  children.  She  neglected  complainant  during  his 
sickness,  and,  on  account  of  her  turbulence  and  declaring 
that  she  wished  he  would  die,  his  physician  found  it  neces- 
sary to  remove  him  to  a  hospital.  By  thus  being  forced  to 
leave  he  suffered  great  and  unnecessary  bodily  pain.  It  was 
held  that  such  conduct  was  not  cruelty  because  it  created  no 
apprehension  of  violence.* 

Where  a  wife  refused  to  visit  a  neighbor's  house  with  her 
husband,  but  went  alone  next  day,  frequently  visited  her 
neighbors  and  stayed  all  night,  was  sulky,  petulant  and  of  a 

1  Birkby  t?.  Birkby,  15  lU.  130.  the  wife's  inexcusable  neglect  dui^ 

2  De  La  Hay  v,  De  La  Hay,  21  lU.  ing  sickness,  and  her  cruelty  to 
253.  him  at  such  time,  rendered  it  im- 

3  Densmore  v.  Densmore,  6  safe  for  him  to  live  with  her,  as 
Mackey,  544.  The  decision  should  was  shown  by  the  physician's  ad- 
iiave  been  otherwise  in  this  case  if  vice. 
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^*  gadding  disposition,"  and  her  husband  was  compelled  to 
mend  his  own  coat,  it  was  held  not  such  misconduct  as 
to  render  his  life  intolerable.  The  court  was  of  the  opin- 
ion that  "although  there  is  evidence  of  petulance,  occa- 
sional sulkiness  and  something  of  a  gadding  disposition,  yet 
the  supposition  that  these  are  just  causes  for  a  divorce  is 
preposterous.  Half  the  marriages  in  the  conntry  might  be 
dissolved  if  occasional  freaks  of  temper,  or  even  the  dire- 
ful necessity  of  a  husband's  mending  his  own  coat  for  once 
in  his  life,  were  in  legal  contemplation  such  ill  treatment  as 
would  thoroughly  embitter  the  fountains  of  matrimonial 
felicity,  and  render  its  waters  a  nauseous  and  insupportable 
draught."  ^  Mere  desertion  of  the  husband  by  the  wife  for 
a,  few  months,  for  the  purpose,  as  she  claimed,  of  perfecting 
herself  in  the  art  of  painting,  is  not  cruelty  inflicting  griev- 
ous mental  suffering-^ 

§  311.  Ill  conduct  of  wife  not  amoanting  to  cruelty. — 
The  extraordinary  remedy  of  divorce  is  not  intended  to  re- 
lieve all  the  nodseries  of  wedlock.  Of  these  evils  it  is  said 
that  "  the  suflfering  party  must  bear  in  some  degree  the  con- 
quences  of  injudicious  connection,  must  subdue  by  decent 
resistance  or  by  prudent  reconciliation ;  and  if  this  cannot 
be  done,  both  must  suffer  in  silence."  Though  the  wife  is  a 
scold,  vixen  or  termagant,  the  husband  cannot  have  a  decree 
for  this  degree  of  cruelty.  He  must  bear  the  taunts  of  a 
Xantippe  and  thus  emulate  the  example  of  Socrates,  whose 
marital  forbearance  and  manly  endurance  are  as  famous  as 
his  philosophy.'  In  some  states  he  must  submit  to  any  con- 
duct so  long  as  it  does  not  threaten  bodily  hann,  even  if  it 
should  drive  him  to  insanity.  It  most  states  there  is  no 
limit  to  her  iU  conduct  unless  his  health  is  thereby  impaired. 
In  a  few  states,  any  conduct  on  her  part  is  tolerated  unless 
it  inflicts  grievous  mental  suflfering.  A  husband  is  not  en- 
titled to  a  divorce  where  the  cruelty  consists  in  petty  annoy- 

1  Sheffield  v.  Sheffield,  8  Tex.  79.        'Scott  v.  Scott,  61  Tex.  119. 
>  Smith  17.  Smith,  62  Cal.  466. 
22 
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ances,  complaints  and  fault  findings,  or  the  disparagement 
of  his  common  sense,  taste  and  judgment,^  or  twitting  him 
with  stealing  her  money.'  Her  unfitness  as  a  mother  by 
reason  of  her  drunkenness,  or  her  violent  temper,  or  immo- 
rality of  any  kind,  disqualifying  her  to  have  the  care  of  chil- 
dren by  the  evil  influence  her  example  would  have  upon 
them,  does  not  amount  to  cruelty  in  some  states.'  But*  like 
other  gross  violations  of  duty,  such  conduct  should  be  meas- 
ured by  the  results. 

1  Johnson  v.  Johnson,  49  Mioh.  'Densmore     t?.     Densmore,     & 

639.  Mackey,  644;  De  La  Hay  v.  De  La 

>McDougaU     17.    McDougaU,    5  Hay,  21  DL  252. 
V7ash.  802,  82  P.  749. 
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§  312.  Probable  conduct  in  the 
future  IS  the  point  to  be 
determined. 

313.  Subsequent  conduct. 

814  Religious  eccentricities. 

315.  Divorce  for  cruelty  is  for 

safety  and  not  for  punish- 
ment. 

316.  Character  and  social  condi- 

tion. 

317.  Age  of  parties  and  duration 

of  marriage. 


§  318.  Physical  condition  of  plaint- 
iff. 

819.  Cruelty  must  be  wilfuL 

820.  Insanity. 

321.  Insane  delusions,  eccentrici- 

ties. 

322.  Drunkenness. 

323.  Delirium  tremena 

324  Delirium    from    morphine 

habit. 
325.  Attacks  of  epilepsy. 


§  313.  Probable  conduct  in  the  futnre  is  the  point  to 
be  determined. —  The  past  is  important  only  in  foreshadow- 
ing the  future.  The  question  is  not  so  much  what  has  taken 
place  in  the  past,  but  what  will  probably  take  place  in  the 
future  if  cohabitation  is  resumed.  This  was  the  test  applied 
by  the  ecclesiastical  courts  where  the  only  decree  granted 
was  for  a  separation.^  And  the  same  test  is  applied  under 
the  later  law  permitting  a  dissolution  of  the  marriage.'^  It 
is  the  probable  conduct  in  the  future  that  is  the  point  to  be 
determined  from  the  evidence,  and  if  the  misconduct  of  the 
past  will  probably  be  repeated  a  divorce  will  be  granted.' 
If  the  husband  is  repentant  and  satisfies  the  court  that  no 

^Westmeath   v,   Westmeath,   2  Friend   v.  Friend,  53   Mich.  543; 

Hag.  EcSupp.  1;  Otway  v.  Otway,  Coles  v.  Coles,  32  N.  J.  Eq.  547; 

2 Phillim.  95;  Neeld  v.  Neeld,  4  Hag.  Black  v.  Black,  3  Stew.  215;  O'Neil 

Ec.  263;  Dysart  r.  Dysart,  1  Rob.  Ec.  v,  O'Neil,  3  Stew.  Ch.  119;  Coursey 

410,  470.  V,  Coursey,  60  111.  186 ;  Henderson  y. 

'2  England,    Power   v.  Power,    4  Henderson,  88  HI.  248;  Mayhughr. 

Swab.  &  T.  173;  KeUy  v.  KeUy.  2  Mayhugh,  7  B.  Mon.  424;  Watkin- 

P.&M.  31-39.    Scotland,  Graham  V.  son  u  Watkinson,  12  B.  Mon.  210; 

Graham,  5  Scotch  Sess.  Ca&  (4th  Boyd  v.  Boyd,  Harper,  144;  Van- 

Ser.)  1093.    Ireland,  Carpenter  v,  duzer  v,  Vanduzer,  70  la.  614^  31 N. 

Carpenter,  Mil  ward,  198.    Ontario,  W.  956,  and  cases  cited;  Cole  v. 

Rodman  v,  Rodman,  20  Grat.  Ch.  Cole,23Ia.433;  Vocacekv.Vocacek, 

446.  16  Neb.  453;  McBride  v.  McBride,  9 

)  Smith  u  Smith,  40  N.  J.  Eq.  566;  N.  T.  Supp.  827;  Richards  v.  Rich- 
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further  cruelty  will  be  inflicted,  the  divorce  is  denied.'  But 
the  court  will  grant  relief  if  there  is  a  settled  ill-will  towards 
the  wife  and  there  is  no  change  to  be  hoped  for.*  If  the 
court  is  not  satisfied  that  the  husband  will  refrain  from  his 
former  habits,  or  is  not  convinced  of  his  sincerity,  a  divorce 
may  be  decreed  despite  his  promises  of  reformation  and  kind 
treatment.' 

§  313.  Snbsequeiit  conduct, —  The  inquiry  concerning  the 
conduct  of  the  parties  should  not  be  confined  to  the  acts 
complained  of.  The  subsequent  conduct  is  most  material,  as 
it  will  disclose  the  effect  of  the  ill  conduct  upon  complain- 
ant. If  the  consequences  are  evanescent  and  the  parties  are 
partially  reconciled,  the  court  should  not  interfere  because 
the  friends  of  the  wife  insisted  upon  a  separation.  The  fact 
that  the  complainant  has  herself  sought  a  renewal  of  the 
cohabitation  is  some  evidence  of  the  lack  of  substantial  fear. 
Her  judgment,  however,  may  be  bad;  and  if,  after  the  par- 
ties have  lived  together,  her  hopes  are  shattered  by  con- 
tinued ill  conduct,  then  the  court  should  not  hesitate  to  grant 
relief.  The  folly  of  continued  separations  and  reconcilia- 
tions followed  by  the  same  results  is  apparent.  Such  con- 
duct is  an  offense  against  the  peace  and  good  order  of  the 
community  that  fully  justifies  divorce. 

§  314.  Religious  eccentricities.— In  determining  the  prob- 
able condition  of  the  parties  should  they  resume  cohabita- 
tion, it  is  well  to  consider  the  motives  which  prompted  the 
past  ill  treatment.  If  it  was  not  the  result  of  some  fixed 
determination  to  drive  the  wife  away  or  to  accomplish  some 

ards,  37  Pa.  225;  Begbie  v.  Begbie,  P.  566;  Burlage  v.  Barlage,  65Mich. 

3  Halst  Ch.  98;  Breinig  v.  Breinig,  624,  32  N.  W.  866;  Rodman  v.  Bod- 

26  Pa.  161.  man,  20  Grant  Ch.  428. 

» EngUsh  V.  English,  27  N.  J.  Eq.  »  See  O'Neil  v.  O'Neil,  8  Stew.  Ch. 

679,  reversing  12  C.  E.  Green,  71;  119;   Thompson   v.    Thompson,    1 

Beckley  v.  Beckley,  23  Or.  226,  31  Yeates,  78;  Jelineau  v.  Jelinean,  2 

P.  470;  Lynch  v.  Lynch  (N.  J.),  16  Des.  45;  Taylor  «.  Taylor,  4  De& 

A.  175.  167;  Threewits  v.  Threewits^  4  De& 

« Taylor  u  Taylor,  18  Tex  674;  560;  Kinsey  v.  Kinsey,  1  Yeates.  7a 
Fleming  v.  Fleming,  95  CaL  430,  30 
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object  regardless  of  the  eflfect  on  the  wife,  then  divorce 
should  be  refused,  for  there  is  some  hope  of  reformation  and 
reconciliation.  But,  on  the  contrary,  if  the  husband's  mind 
is  unbalanced  on  the  subject  of  religion,*  or  is  animated  by 
what  he  conceives  to  be  his  religious  duty,  there  is  little 
probability  of  reform,  for  a  mind  so  perverted  seldom  yields 
to  a  wife's  entreaties  for  better  treatment.*  The  fact  that 
either  party  prays  at  the  family  altar  to  be  delivered  of  the 
other  is  evidence  of  a  malicious  desire  to  injure  the  feelings 
of  the  other  and  produce  a  separation,  and  is  sufficient,  with 
other  kindred  acts,  to  justify  a  divorce.* 

§  315.  Divorce  for  eruelty  is  for  safety  and  not  for 
punishment. —  Evidence  of  cruel  conduct  is  not  examined 
by  the  court  to  determine  the  degree  of  cruelty  or  the 
amount  of  pain  inflicted,  but  to  arrive  at  a  thorough  under- 
standing of  the  attitude  of  the  parties,  their  characters  and 
past  conduct,  so  far  as  this  will  cast  any  light  on  the  futurfe ; 
the  provocation,  if  any,  and  other  facts  which  affect  the 
probability  that  there  will  be  danger  in  the  future.  The 
court  interferes  not  so  much  to  inflict  punishment  for  mis- 
conduct as  to  prevent  future  injury.*    Incidentally,  how- 

'  Scoland  r.  Scoland,  4  Wash.  118,  return.  The  wife  in  her  suit  could 
29  P.  930.  not  prove  violence  or  any  conduct 
'KeUy  V,  Kelly,  2  P.  D.  31.  producing  mental  suffering  or  any 
•  Payne  v.  Payne,  23  Tenn.  500.  fear  of  her  husband.  This  so-called 
See,  also,  Rie  v,  Rie,  34  Ark.  37.  A  "  iU  usage  "  was  held  insufficient 
husband,  having  married  a  di-  to  constitute  cruel  treatment  or  to 
vorcee  whose  husband  was  still  liv-  be  a  discretionary  cause  for  di- 
ing,  came  to  the  conclusion  that  vorce.  Ruby  v.  Ruby,  29  Ind.  174. 
his  marriage  was  forbidden  by  di-  *  Robinson  v.  Robinson  (N.  H.), 
vine  law  and  therefore  they  were  23  A.  362;  Burton  v.  Burton,  27  A. 
living  in  adultery.  Accordingly  825;  Smith  v.  Smith,  40  N.  J.  Eq. 
they  entered  into  an  agreement  for  566-582;  Shores  t*.  Shores,  23  Ind. 
separation,  reciting  this  cause  as  a  546;  Smedley  v.  Smedley,  80  Ala. 
reason  for  so  doing.  He  gave  to  715;  Headen  v,  Headen,  15  La.  61; 
plaintifiTs  daughter  a  paper  con-  Moyler  v.  Moyler,  11  Ala.  620;  Mor- 
taining  a  number  of  texts  of  scrip-  ris  v,  Morris,  14  CaL  76;  Rhame  v, 
ture  sustaining  his  position.  After-  Rhamd,  1  McCord  Ch.  197 ;  Lock- 
wards  the  husband  repented,  but  ridge  i\  Lockridge,  3  Dana,  28; 
the  .wife  refused  his  entreaties  to  Harris  v.  Harris,  2  Phillim.   Ill; 
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ever,  our  divorce  laws  are  to  some  extent  a  punishment  of 
the  guilty  party ;  for  if  a  divorce  is  rendered,  the  court  may 
divide  the  husband's  property  or  grant  alimony  or  deny  all 
support  to  the  guilty  party.  The  forfeiture  of  all  marital 
rights  may  in  some  instances  be  regarded  as  a  form  of  pun- 
ishment ;  but  generally  the  dissolution  of  the  marriage  is 
desired  by  both  parties  where  there  is  such  alienj^tion  of 
feelings  that  one  may  be  guilty  of  cruelty. 

§  316.  Character  and  social  condition. —  Cruelty  is  a 
relative  term.  What  one  can  endure  may  be  intolerable  to 
another.  Since  cruel  conduct  must  be  measured  by  its  effect 
on  complainant,  it  follows  that  a  court,  in  determining  the 
eflFect  of  certain  conduct,  must  also  consider  the  character  of 
the  parties,  their  social  condition,^  education  -  and  tempera- 
ment.' Conduct  heartbreaking  to  a  gentle,  sensitive  woman 
may  be  endured  by  an  amazon  with  comparative  unconcern 
or  successful  retaliation.  It  is  said  that  "  between  persons  of 
education,  refinement  and  delicacy  the  slightest  blow  in  anger 
might  be  cruelty,  while  between  persons  of  a  different  char- 
acter and  walk  in  life,  blows  might  occasionally  pass  with- 
out marring  to  any  great  extent  their  conjugal  relations  or 
materially  interfering  with  their  happiness."  *  If  the  wife 
is  a  quarrelsome,  vindictive  character,  violent  and  aggressive, 
she  will  not  suffer  much  from  a  sense  of  fear  or  dread.* 
These  considerations  are  especially  applicable  to  the  effect 
of  abusive  language.*  The  ways  of  life  and  habits  of  speech 
of  the  unrefined  should  not  be  measured  bv  the  standard  of 
cultivated  people.  But  in  no  case  should  this  excuse  vile 
and  obscene  language.    "Want  of  cultivation  may  excuse  an 

BramweU  v.  Bramwell,  3  Hag.  Ec.  ^  Briggs  v,  Briggs,  20  Mich.  S4. 

618;Neeldv.  Neeld,4Hag.  Ec.  263;  3  Bennett  v.  Bennett,  24  Mich. 

D'Agullar  v.  D'Agiiilar,  1  Hag.  Ec.  482;  Douglas  v,  Douglas,  81  la.  258, 

773;    Lock  wood    v.    Lockwood,    2  47  N.  W.  92. 

Curt.  281;  Dysart  v.  Dysart,  1  Rob.  <  David  v.  David,  27  Ala.  222L 

Ec.  106;  Plowden  v.  Plowden,  18  *Id.;  Knight  v.  Knight,  31  la* 

W.  R  90a  450. 

1  Huilker  u  Huilker,  64  Tex.  1 ;  «  Davis  v.  Davis,  19  N.  J.  Eq.  18L 
Kline  v,  Kline,  50  Mich.  438. 
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unrefined  or  coarse  expression,  but  it  forms  not  the  slightest 
apology  for  indecent  conduct  or  obscene  language." '  Yet 
it  is  clear  that  a  wife  who  is  low  enough  to  habitually  apply 
coarse  and  obscene  epithets  to  her  husband  is  not  likely  to 
suffer  greatly,  either  in  body  or  mind,  if  the  husband  re- 
turns her  abuse  in  similar  terms.^ 

§  317.  Age  of  parties  and  duration  of  marriage. —  The 
older  the  parties,  the  less  probability  there  will  be  of  re- 
pentance and  reform.  So  the  court,  in  arriving  at  the  future 
conduct  of  the  parties  should  they  resume  cohabitation,  will 
derive  some  aid  from  such  facts  as  the  age  of  the  parties '  and 
the  duration  of  the  marriage.*  If  the  parties  have  shown 
mutual  forbearance  di^ring  a  long  married  life,  it  is  probable 
they  will  continue  to  do  so.*  Disparity  of  age  is  a  well- 
known  cause  of  the  infelicity  that  breaks  up  the  home,  and 
courts  are  inclined  to  expect  little  reformation  from  parties 
80  unfortunately  situated.* 

§  318.  Physical  condition  of  plaintiff. —  Whether  an  act 
is  cruelty  depends  very  much  upon  the  effect  it  has  upon 
the  complaining  party.  The  physical  condition  of  the  party 
must  be  considered :  for  conduct  which  mav  be  endured  dur^ 
ing  health  may  become  unendurable  when  the  complainant 
is  in  feeble  health  or  in  great  pain.  The  fa^t  that  the  wife 
is  weak  and  nervous,  while  the  husband  is  strong,  is  to  be 
considered  in  determining  the  probable  conduct  of  the  par- 
ties.'^   Yulgar,  profane  and  abusive  language  concerning  the 

1  WhispeU  v.  Whispell,  4  Barb.  «  Smith  v.  Smith,  2  PhiHim.  207; 

217.  Barrere  v.  Barrere,  4  Johns.  189; 

*  Potter  r.  Potter,  75  la.  211.  Turner   v.    Turner,    44   Ala.  437; 
3  Kline  v.  Kline,  50  Mich.  438;  Minde  v.  Minde,  65  Mich.  633,  32 

Mayhugh  v.  Mayhugh,  7  B.  Mon.  N.W.  868;  Thomi>sont;.  Thompson, 

424;     Disborough    v.    Disborough  79  Mich.  126,  44  N.  W.  424.    In  the 

(N.  J.  Eq.),  26  A.  852.  past  there  has  been  a  tendency  to 

*  Vanduzer  v.  Vanduzer,  70  la.  punish  the  ill-mated  pair  by  deny- 
6H  81  N.  W.  956;  Kelly  v.  KeUy,  2  ing  relief,  so  that  their  continued 
P.  &  M  31;  Lane  v.  Lane,  67  la.  misery  would  be  a  warning  to 
76;  Waltermire  v,  Waltermire,  110  others.  The  wisdom  of  such  course 
N.  Y.  183.  may  be  doubted. 

^  Hoshall  V,  Hoshall,  51  Md.  72.  ?  Douglas  v.  Douglas,  81  la.  25^ 
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wife,  which  keeps  her  in  a  constant  state  of  dread,  is  cruelty 
when  the  wife  is  in  feeble  health.^  And  so  is  compelling 
the  wife,  at  such  time,  to  surrender  money,  jewels  and  house- 
hold furniture  by  means  of  threats  and  importunities.^  Con- 
duct Dot  ordinarily  cruelty  may  become  so  when  the  wife 
is  pregnant.'  Kicking  or  striking  the  wife  is  generally 
considered  cruelty,  and  is  clearly  so  during  this  period.* 
Threatening  her  with  a  poker  at  such  time  is  cruelty,  espe- 
cially where  the  threat  produces  great  fright  and  hysterics.* 
JS'eglect  and  harsh  treatment  during  and  after  confinement 
may  constitute  cruelty .• 

§  319.  Cruelty  must  be  wilf uL —  If  the  injury  was  in- 
flicted accidentally  or  unintentionally,  the  conduct  will  not 
create  a  reasonable  apprehension  of  harm,  because  it  will 
not  be  likely  to  recur.^  The  nature  of  the  injury  may  be 
such  as  to  disclose  that  the  violence  was  intentional  and  re- 
peated, and  a  divorce  may  be  granted  where  this  defense  is 
not  sustained  by  the  circumstantial  evidence.' 

§  320.  Insanity.  —  A  divorce  will  not  be  granted  for 
cruelty  inflicted  by  an  insane  party.*  There  are  several 
reasons  for  this.    The  insane  are  not  able  to  resist  a  disease 

47  N.  W.  92;  Powelson  v,  Powel-  where  he  deserted  the  wife  dup- 

son,  22  CaL  359;  Barnes  v,  Barnes,  ing  her  confinement  while  at  her 

95  CaL  171.  father's  house,  and  also  charged 

1  Wilson  v.  Wilson,  16  B.  L 122, 13  her  with  incest,  and  advertised  her 
A.  102.  in  the  local  paper  as  having  de- 

2  Id.  serted  him. 

«Dysart  v.  Dysart,  1  Rob.  106;  ^Neeld  u  Neeld,  4  Hag.  Ec.  263; 

Fleytas   v,  Pigneguy,  9  La.  419;  Shordiche  v.  Shordiche,  115  IlL  102. 

Huilker  v,  Huilker,  64  Tex.  1.  See,  also,  Shaw  v.  Shaw,  17  Conn. 

*  Schichtl  v.  Schichtl  (la),  55  N.  189;  Ford  v.  Ford,  104  Mass.  196. 

W.  309.    See,  also,  Westmeath  v.  ^See  §  342,  Marks  of  violence. 

Westmeath,  2  Hag.  Ec.  1.  •  Wertz   v,  Wertz,    43   la.  534; 

5  McBride   v.  McBride,  5  N.  Y.  Tiffany  v.  Tiffany.  84  la.  122,  50  N. 

Supp.  388.  W.  554;  PoweU  v.  Powell,  18  Kan. 

<>Eatman  v,  Eatman,  75  Tex.  473,  371;  Cohn  v.  Cohn,  85  CaL  108,  24 

12  S.  W.  1107;  Btoyt  v.  Hoyt,  56  P.  659;  Sapp  v,  Sapp,  71  Tex.  348; 

Mich.  50.    In  Palmer  v.  Palmer,  45  Hayward  v.  Hayward,  1  Swab.  & 

Mich.  150,  7  N.  W.  760,  the  hus-  T.  8L 
band  was  held  guilty  of  cruelty 
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which  obliterates  the  reason,  the  will,  and  perceptions  of 
right  and  wrong.  They  are  incapable  of  understanding  the 
nature  and  consequences  of  their  actions,  and  are  not  there- 
fore to  be  punished  for  crime,  and  it  follows  that  they  should 
forfeit  no  right  by  involuntary  violations  of  marital  duties. 
It  is  one  of  the  risks  of  marriage  that  one  of  the  parties 
may  become  helpless  by  disease  or  dangerous  by  insanity, 
and  the  law,  as  well  as  natural  justice,  imposes  upon  the 
party  in  sound  mind  or  health  the  duty  of  protecting  the  un- 
fortunate partner.  Nor  is  divorce  the  proper  remedy  where 
there  is  a  reasonable  apprehension  of  injury.  The  party  must 
seek  protection  by  restraining  the  insane  spouse,  or  by  hav- 
ing the  party  placed  in  the  care  of  some  public  institution 
for  the  insane.  If,  however,  the  party  is  not  suffering  from 
such  mental  unsoundness  as  to  justify  restraint,  then  the 
court  must  interfere,  for  the  party  must  be  protected  from 
the  lesser  degrees  of  insanity  which  do  not  control  the  will 
and  take  away  the  freedom  of  moral  action.  No  rules  hava 
been  formulated  by  the  courts  for  the  test  of  the  various 
degrees  of  mental  unsoundness.  We  may  safely  infer  that 
that  degree  which  excuses  crime  will  always  be  received  as 
a  defense  to  a  proceeding  for  divorce  for  cruelty.  Without 
digressing  from  the  purpose  of  this  work,  it  may  be  noticed 
that  an  act  committed  under  an  irresistible  impulse  or 
frenzy  is  not  excusable  unless  it  is  the  direct  outgrowth  of 
disease.  One  who  is  sane,  but  loses  control  of  temper 
through  a  momentary  excess  of  passion,  however  great,  is 
responsible  for  his  acts.^  "  If,"  said  Cresswell,  J.,  "  an  act 
of  violence  were  committed  under  an  acute  disorder,  such 
as  brain  fever,  and  it  were  clear  that,  the  disorder  having 
been  subdued,  there  was  no  danger  of  recurrence  of  such 
acts,  the  case  would  be  different.  But  if  the  result  of  such 
a  disease  has  been  a  new  condition  of  the  brain,  rendering 
the  party  liable  to  fits  of  ungovernable  passion  which  would 
be  dangerous  to  the  wife,  then  undoubtedly  this  court  is 

>  Avery  v.  Avery,  33  Kan.  1.    See,  also,  S.  v.  Felter,  33  la.  49 ;  S.  v,  Geddia^ 
42Ia.264 
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bound  to  emancipate  her  from  such  peril."  ^  The  fact  that 
the  defendant  has  been  adjudged  insane  by  the  psoper  tri- 
bunal is  usually  accepted  by  the  courts  SiS  prima  facie  proof 
of  insanity.  But  this  will  not  preclude  the  court  from 
granting  relief  from  the  violence  where  a  wife,  who  has  at 
various  times  been  confined  as  insane,  is  violent  and  unrea- 
sonable in  lucid  intervals.- 

§  331.  Insane  delusions^  eccentrieities. — There  is  a  form 
of  partial  insanity,  not  easily  described  or  distinguished, 
which  does  not  excuse  cruelty.  It  may  be  described  as  that 
<legree  of  mental  unsoundness  which  will  not  justify  con- 
finement or  restraint  by  proper  authorities.  No  doubt  the 
proper  remedy  is  in  restraint  of  the  husband  rather  than  in 
release  of  the  wife,  but  the  court  must  interfere  if  the  wife 
is  in  peril  after  the  husband  has  been  released  or  adjudged 
to  be  sane.^  If  a  husband  has  an  insane  delusion  that  his 
wife  is  unfaithful  to  him,  and  insults  and  threatens  her  with 
violence,  his  mental  derangement  is  not  sufficient  to  excuse 
him  if  he  is  sane  upon  all  other  questions  and  is  in  charge  of 
his  own  affairs  and  capable  of  transacting  business  with  or- 
dinary prudence  and  ability.*  There  may  be  such  wild  and 
-eccentric  actions  bordering  upon  insanity  as  to  keep  the 
wife  in  constant  dread  of  violence  or  to  cause  her  great 
mental  distress.  Such  actions  must  not  be  excused  as  in- 
sanity, unless  the  husband  has  no  control  over  himself  and 
is  in  a  complete  state  of  dementia.* 

1  Curtis  17.  CurtiSy  1  Swab.  &  T.  ^  In  a  recent  case  the  f oUowing 
192.  instruction  was  given  by  an  En- 

2  White  V,  White,  1  Swab.  &  T.  glish  judge  to  a  jury  where  the 
592.  medical  testimony  was  conflicting, 

s  Smith  V.  Smith,  40  N.  J.  £q.  some  describing  the  attacks  as  de- 

666-602;  HaU  v.  Han,  3  Swab.  &  T.  lirium  tremens,  produced  solely  by 

347;  White  v.  White,  1  Swab.  &  T.  drink,  while  others  described  him 

592.  as  suffering  from  folie  circidaire,  a 

♦Smith  V.  Smith,  33  N.  J.  Eq.  458,  form    of   hereditary   insanity,  of 

40  N.  J.  Eq.  566.    See,  also,  Avery  which  an  irresistible  craving  for 

V,   Avery,  33  Kan.  1;  Scoland  r.  drink  is  a  symptom  but  not  a  cause: 

Scoland,  4  Wash.  118,  29  P.  930:  Me-  "  I  am  not  entirely  satisfied  that  a 

Grady  v.  McGrady,  48  Mo.  Ap.  608.  mere  plea  of  insanity  is  a  sufficient 
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§  322,  Drunkenness. —  The  temporary  stispension  of  rea- 
son produced  by  intoxication  is  not,  like  insanity,  an  excuse 
for  crime  or  cruel  conduct.  Nor  is  the  inordinate  thirst  for 
liquor  a  defense  for  cruelty  resulting  from  drunkenness,  al- 
though it  is  clearly  beyond  the  control  of  the  unfortunate 
party.  The  court  is  bound  to  protect  the  wife  from  the 
fury  of  a  drunken  husband  although  he  may  be  kind  and 
affectionate  when  sober ;  ^  for  the  drunkenness  is  likely  to 

answer  to  a  suit.  It  may  be  that  lunatic.'*  Interrogatories  were  sub- 
a  i)er8on  is  so  insane  as  to  necessi-  mitted  to  the  jury,  whether  he 
tjite  his  or  her  confinement  in  an  was  ^capable  of  understanding  the 
asylum  or  some  other  place  of  per-  nature  and  consequences  of  the 
manent  detention,  and  the  disease  acts  charged  at  the  time  they  were 
may  be  such  that  there  is  no  hope  committed,  and  whether  he  com- 
of  recovery  or  amelioration,  such  mitted  the  acts  in  a  fit  of  mental 
as  will  allow  of  his  or  her  dis-  aberration  not  directly  or  imme- 
charge.  When  a  disease  of  that  diately  caused  by  drink.  Hanbury 
sort  seizes  upon  a  person,  and  he  v.  Hanbury,  1892  Prob.  223. 
or  she  has  to  be  incarcerated  per-  ^  Crichton  v.  Crichton,  73  "Wis. 
manently  to  be  placed  in  confine-  59;Berrymanv.  Berryman,59Mich. 
ment,  I  should  hesitate  to  say  that,  605;  Wachholz  v.  Wachholz,  75 
in  regard  to  an  act  committed  in  Wis.  377,  44  N.  W.  506;  Lee  v.  Lee, 
such  a  state  of  insanity,  a  plea  of  3  "Vyash.  236,  28  P.  355;  Hughes  t?. 
insanity  might  not  be  an  answer.  Hughes,  19  Ala.  307;  Camp  v.  Camp, 
If  a  man  is  afflicted  with  madness  18  Tex.  528;  Coursey  v.  Coursey,  60 
or  insanity  of  such  a  nature  as  to  IlL  186;  Powers  v.  Powers,  20  Neb. 
necessitate  keeping  him  in  duress  529,  31  N.  W.  1 ;  Bowie  v.  Bowie,  3 
for  the  rest  of  his  life,  there  is  no  Md.  Ch.  51;  Allen  v.  Allen,  31  Ma 
danger  of  violence  to  his  wife.  479;  Mason  v.  Mason,  1  Ed.  Ch.  278; 
...  If  the  mania  is  intermit-  Boggess  v,  Boggess,  4  Dana,  307; 
tent  and  recurrent,  the  husband  is  Lockridge  v,  Lockridge,  3  Dana, 
entitled  to  go  home  when  he  re-  28;  Scott  v,  Scott.  29  Lw  J.  (N.  S.) 
covers  from  time  to  time.  The  64;  Martin  v,  Martin,  29  L.  J.  Mat. 
wife  cannot  refuse  him  admission  Cas.  13;  Power  v.  Power,  4  Swab, 
to  the  conjugal  home;  and  if  the  &  T.  173;  Waddell  v.  Waddell,  2 
mania  is  likely  to  recur,  accompa-  Swab.  &  T.  584;  Hooper  v.  Hooper,  1 
nied  with  violence  which  would  Swab.  &  T.  600;  Marsh  v.  Marsh,  1 
place  the  wife  in  peril,  the  ordi-  Swab.  &  T.  312;  White  v.  White, 
nary  protection  which  she  is  sup-  Searle&S.77.  But  see,  contra,  Shutt 
posed  to  obtain  by  proceedings  in  v.  Shutt,  71  Md.  193;  Hudson  v.  Hud- 
lunacy  is  a  delusion,  because  it  son,  3  Swab.  &  T.  314;  Waskam  v, 
does  not  protect  her  against  the  Waskam,  31  Miss.  154;  Freerking 
return  of  her  husband,  who  is  lia-  v.  Freerking,  19  la.  34. 
ble  at  any  moment  to  become  a 
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be  repeated,  and  there  is  a  reasonable  apprehension  of  future 
violence.  Cruelty  resulting  from  drunkenness  is  a  cause  for 
divorce,  although  the  drunkenness  is  not  a  statutory  ground 
for  divorce.* 

§  323.  Delirium  tremens. —  This  disease  or  mental  dis- 
order results  from  habits  of  intoxication  and  is  considered 
in  law  a  form  of  insanity .^  Unlike  drunkenness,  it  is  not 
traced  to  any  act  of  intoxication,  and  is  not  the  immediate 
but  remote  consequence  of  intemperance.  Like  insanity,  the 
proper  remedy  is  restraint  of  the  husband,  and  it  is  the  duty 
of  the  wife  to  render  him  all  possible  assistance  during  his 
disease.  But  if,  after  recovery  from  the  delirium,  the  hus- 
band renews  his  former  habits,  the  court  will  not  refuse  the 
wife  relief.'  This  is  because  of  the  fear  of  future  drunken- 
ness and  not  on  account  of  his  conduct  during  delirium.* 

§324.  Delirium  from  morphine  habit. —  What  is  said 
of  drunkenness  and  of  delirium  tremens  will  apply  to  the  de- 
ranged condition  of  mind  produced  by  the  use  of  morphine, 
opium  or  similar  drugs.  Conduct  produced  by  the  volun- 
tary use  of  all  of  these  stimulants  and  opiates  will  not  ex- 
cuse cruel  treatment,  and  the  court  will  interfere  on  account 
of  apprehended  injury  inflicted  while  so  deranged.  Violence 
provoked  by  the  wife  in  her  attempt  to  prevent  her  husband 
from  using  morphine,  consisting  mainly  of  his  resistance  ta 
such  attempts,  is  not  cruelty  if  he  was  in  partial  delirium  at 
the  time.  But  if  not  in  delirium  the  wife  has  a  right  to  use 
reasonable  means  to  restrain  the  husband  from  such  habits^ 
and  she  should  be  protected  from  violence  when  attempting 
to  do  so.* 

§  325.  Attacks  of  epilepsy. —  It  has  been  held  that  where 
a  husband  procured  the  marriage  by  concealing  the  fact  that 

1  McVickar  v,  McViokar.  46  N.  J.  Erwin  v.  a,  10  Tex.  Ap.  700;  Bush- 

Eq.  490,  19  A.  249,  distinguishing  well  on  Insanity,  §  448. 

Laing  v.  Laing,  6  C.  E.  Green,  248,  » Marsh  r.  Marsh,  1  Swab.  &  T.  312. 

21  N.  J.  Eq.  248.  *  Rodman  r.  Rodnian,  20  Grant 

2Hanbury  v.  Hanbury,  1892  Pro-  (Ontario),  428. 

bate,    222;    Macconehey   v.    S.,    5  ^  Youngs  v.  YoungSj  180  IlL  280^ 

O.  St  77;  Carter  r.  S.,  12  Tex.  500;  22  N.  E.  806. 
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he  was  subject  to  epileptic  fits,  and  after  marriage  neglected 
and  refused  to  procure  aid  to  care  for  him  during  snch  at- 
tacks, that  his  wife  was  justified  in  leaving  him,  as  the  fright, 
anxiety,  and  strain  upon  her  mind,  from  fear  of  a  recurrence 
of  the  attacks,  was  such  as  to  endanger  her  reason  and 
undermine  her  health.*  Independent  of  any  question  of 
their  property  rights  or  of  the  welfare  of  the  children,  it 
would  seem  that  the  marriage  relation  should  not  be  pre- 
served where  it  must  be  at  the  cost  of  compelling  a  wife  to 
remain  with  a  husband  under  such  circumstances.  It  is 
true  the  husband  is  not  responsible  for  his  condition,  but 
self-preservation  is  a  higher  duty  than  any  duty  of  the  mar- 
ital relation.  If  any  conduct  should  be  considered  cruelty 
which  renders  "  it  impossible  that  the  duties  of  the  married 
life  can  be  discharged,"  or  renders  her  "  life  intolerable,"  or 
renders  "it  unsafe  and  improper  for  her  to  cohabit  with 
him,"  or  "their  living  together  insupportable,"  it  would 
seem  that  the  condition  of  this  unfortunate  woman  would 
satisfy  any  of  the  above  standards.  The  real  question  to 
be  determined,  however,  is  not  so  mnch  the  degree  of  ap- 
prehended injury  as  the  propriety  of  granting  divorce  in 
such  cases  where  the  conduct  is  beyond  the  control  of  the 
husband.  It  is  probable  that,  where  there  is  no  fraud  as 
above,  the  courts  will  not  grant  a  divorce  for  fright  or  ap- 
prehension of  harm  from  a  husband  so  afflicted,  but  will 
hold  his  conduct  as  involuntary,  as  that  arising  from  insanity 
or  delirium. 

1  Neff  V.  Neff,  20  Ma  Ap.  182.   In  termined  was  that  the  wife,  having 

this  case  the  wife  did  not  insist  left  under  these  circumstances,  was 

upon   her  answer  alleging  these  not  guilty  of  desertion, 
facts  as  cruelty,  and  the  point  de- 
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CONDUCT  PROVOKED  BY  PLAINTIFF. 


§  326.  In  general 
827.  Ck>nduct  disproportionate  to 

provocation. 
328.  Contra  —  Provocation   not 

considered. 


§  829.  Retab'ation  by  plaintifE. 
330.  Mutual  contests,  fighting. 
381.  Wordj  quarrels  and  foolish 
disputes. 


§  326.  In  general. —  If  the  cruel  conduct  was  provoked 
by  quarrelsome,  annoying  or  exasperating  conduct  of  com- 
plainant, she  is  not  entitled  to  a  decree.^  It  would  be  revolt- 
ing to  every  man^s  sense  of  justice  to  permit  divorce  to  a 
person  for  misconduct  which  she  has  provoked  and  produced. 
Sir  William  Scott,  in  declaring  that  a  wife  would  be  released 
from  cohabitation  when  cruelty  was  shown,  declared:  "In 
doing  this  the  law  presumes  her  not  to  be  the  authoress  of 
her  sufferings;  it  is  on  the  presumption  that  her  own  con- 
duct has  been  proper;  if  not,  the  remedy  is  in  her  own 
power;  she  has  only  to  change  her  conduct,  otherwise  the 
wife  would  have  nothing  to  do  but  to  misconduct  herself, 
provoke  the  ill  treatment  and  then  complain.''  ^ 

Where  provocation  is  pleaded  as  a  defense  to  an  action  for 
divorce  on  the  ground  of  cruelty,  it  is  not  necessarily  the 
same  as  recrimination.  If  the  misconduct  amounts  to  a  cause 
for  divorce,  it  may  be  alleged  as  recrimination  or  as  a  cause 
for  divorce  against  the  plaintiff.  Or,  if  the  misconduct  does 
not  amount  to  a  cause  for  divorce,  it  may  be  alleged  as  a 
defense.  Thus,  if  cruelty  was  inflicted  on  discovering  evi- 
dence of  plaintiff's  adultery,  the  adultery  may  be  alleged  in 

1  Poor  V,  Poor,  8  N.  H.  807;  Moul-  Devaismes  r.  Devaismes,  3  Code  R. 

ton  V.  Moulton,  2  Barb.  Ch.  309;  124;  Taylor  t?.  Taylor,  11  Or.  303; 

Bedell  v.  Bedell,  1  Johns.  Ch.  604;  Taylor  v.  Taylor,  2  Lea,  172;  6  En. 

Richards  V.Richards, 37 Pa. St.  225;  Ec.  81;  Trowbridge  v.  Carlin,  12 

Lloyd  u  Lloyd,  2  Woodward,  481;  La.  An.  882;  Peavy  r.  Peavy,  76  la. 

Lelandev.  Jore,5  La.  An.  32;  John-  448;   Holden  v,  Holden,  1  Hagg. 

son  V.  Johnson,  14  Cal.  459;  Edger-  Con.  453;  Hughes  r.  Hughes,  1  P. 

ton  V.  Edgerton,  79  la.  68,  44  N.  W.  &  M.  219;  Dysart  v.  Dysart,  1  Rob. 

218;  Daiger  v.  Daiger,  2  Md.  Ch.  Ec.  106. 

335;  Childs  v.  Childs.  49  Md.  509;  2  Waring  v.  Waring,  2  Phillim. 

Anon.,  4  Desaus.  Eq.  (S.  C.)  94;  182. 
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recrimination ;  or,  if  the  adultery  csannot  be  proved,  the  in- 
discreet conduct  will  constitute  a  defense. 

Where  the  wife  has  brought  on  the  difficulty,  in  which 
both  participate,  by  striking  the  husband,^  or  spitting  upon 
him,'  or  by  indiscreet '  or  exasperating  conduct,*  she  cannot 
have  divorce,  for  the  remedy  is  in  her  own  power.  It  is  her 
duty  to  reform  and  promote  peace,  and  the  evils  complained 
of  may  cease.*  A  party  who  can  relieve  the  evils  of  which 
she  complains  is  not  entitled  to  the  assistance  of  the  courts. 
Accordingly  we  find  a  decree  refused  the  wife  where  her 
conduct  was  exasi^erating  beyond  endurance,  showing  an 
entire  disregard  of  the  husband's  wishes  and  of  her  house- 
hold duties,  and  a  detennination  not  to  do  her  duty  in  any 
respect,  although  her  husband  was  guilty  of  violence  on  one 
occasion.'  Where  the  violence  complained  of  was  inflicted 
by  the  husband,  caused  by  the  wife's  wrongful  interference 
with  the  correction  of  their  child,  she  cannot  obtain  a  di- 
vorce unless  the  violence  inflicted  was  disproportionate  to  the 
provocation.''  A  wife  is  not  entitled  to  a  divorce  for  cruelty 
where  she  has  provoked  the  violence  of  which  she  complains 
by  associating  with  a  man  and  calling  at  his  rooms  against 
the  husband's  repeated  protests.^ 

iBoyd  V,  Boyd,  Har.  Ch.  (S.  C.)  Ch.  459;  Anthony  r.  Anthony,  1 

144.  Swab.  &  T.  594;  Doyle  v.  Doyle,  2G 

«  Von  Glahn  v.  Von  Glahn,  48  IlL  Mo.  545;  David  v.  David,  27  Ala. 

134.  222. 

» McKee  v.  McKee,  77  la.  464,  42  « Coles  v.  Coles,  32  N.  J.  Eq.  547. 

N.  W.  372;  Blurock  v.  Blurock,  4  7Reed  v,  Eeed,  4  Nev.  895. 

Wash.  495,  80    P.  637;   Evans   v.  » Taylor  v.  Taylor,  26  N.  Y.  Supp. 

Evans,  82  la.  462,  48  N.  W.  809.  246,  74  Hun,  639. 

♦  Wheeler  v.  Wheeler,  18  Or.  261,  A  wife's  petition  for  divorce  on 

24  P.  910;  HoshaU  i\  Hoshall,  51  the  ground  of  cruelty,  consisting 

Md.  72.  of  a  false  charge  of  adultery  and 

» Knight  V.  Knight,  31  la.  450;  threats  to  kill,  will  be  dismissed 

Owen  V,  Owen  (la.),  57  N.  W.  887;  if  it  appears  that  her  conduct  is 

Harper  v.  Harper,  29  Mo.  301;  Fel-  well  calculated  to  arouse  the  jeal- 

ton  V,  Felton  (la.),  62  N.  W.  676;  ousy  and  indignation  of  her  hus- 

Mayhugh  v.  Mayhugh,  7  B.  Mon,  band.     "While  it  does  not  seem. 

424;  Bascom  r.  Bascom,  Wright,  that  she  had  any  criminal  rela- 

632;  Graecen  v,  Graecen,  1  Green  tions  with  these  men,  yet  she  per* 
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A  wife  who  leaves  her  infant  child  and  neglects  all  her 
duties  to  attend  balls,  and'who  leaves  home  for  weeks  at  a 
time  to  associate  with  prostitutes  in  houses  of  ill-fame,  can- 
not obtain  a  divorce  if  the  husband's  cruelty  is  provoked  by 
her  lascivious  behavior.*  If  the  wife's  conduct  has  caused 
her  husband  to  become  jealous,  it  is  her  duty  to  refrain 
from  all  conduct  which  may  serve  to  continue  and  strengthen 
his  suspicions;  and  where  the  wife  has,  in  violation  of  his 
wishes,  received  visits  from  the  suspected  party  and  thus 
provoked  her  husband  to  inflict  the  injuries  complained  of, 
the  court  cannot  grant  her  relief.^  But  if  the  husband's 
jealousy  is  a  mere  unfounded  belief,  a  delusion  or  hallucina- 
tion of  his  mind,  for  which  her  conduct  is  not  justly  respon- 
sible, she  is  entitled  to  a  decree  although  her  conduct  is  not 
altogether  free  from  blame,  and  she  has  shown  much  irrita- 
tion when  her  virtue  has  been  assailed,  and  she  has  stub- 
bornly refused  to  remove  from  the  locality.'    Where  much 

mitted  them  to  scuffle  with  her,  to  cruel  treatment  extended  over  a 

kiss  her,  put  their  arms  aroimd  considerable  period  of  time,  and 

her,  and  to  take  liberties  of  a  like  he  is  not  confined  in  his  proof  of 

nature.  She  not  onlj  did  not  show  plaintiff's  misconduct  to  such  acts 

any  disapproval  of  such  conduct,  as  immediately  preceded  the  vio- 

but  seemed  to  try  to  provoke  it.  lenoe.    Skolfield  v.  Skolfield  (Me.), 

At  times  she  went  to  a  creamery  29  A.  925. 

where  one  of  the  Johnsons  was  at  i  Skinner  i;.  Skinner,  5  Wis.  449. 

work,  and  there  engaged  in  un-  The  court  intimated  that  nothing 

seemly  play  with  him  in  the  ab-  short  of  such  provocation  would 

sence  of  her  husband.    .    .    .    Her  be   considered.     "  Although  even 

course  towards  ^  and  perhaps  Simong   the   very   lowest    classes 

others,   seems    to   have    resulted  there   is   generally  a   feeling   of 

from  a  love  of  fun,  and  a  disre-  something  unmanly  in  striking  a 

gard  of  the  ordinary  rules  of  pro-  woman,  yet,  if  the  offense  can  be 

priety,  rather  than  from  a  desire  palliated  or  excused,  it  is  when  a 

to  do  actual  wrong.    But,  however  wife  by  her  lewd  and  lascivious 

that  may  be,  the  conduct  of  the  behavior  is  bringing  dishonor  upon 

defendant  of  which  she  most  bit-  her  husband  and  children.*' 

terly  complains  was  the  natural  *  Harper  v.  Harper,  29  Ma  301; 

result  of  what  she  did  and  per-  Beckley  v,  Beckley,  23  Or.  226,  31 

mitted."    Evans  v.  Evans,  82  la.  P.  470. 

462,  48  N.  W.  809.  8  Mayhugh  r.  Mayhugh,  7  R  Uom 

The  defendant  may  show  that  424    See,  also,  Smith  u  Smith,  33 

the  conduct  which  provoked  the  N.  J.  Eq.458;  Anthony  u  Anthony, 
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of  the  trouble  arose  from  defendant's  jealousy  of  the  atten- 
tions of  a  physician  while  the  parties  were  living  separate, 
and  the  wife,  in  disregard  of  the  husband's  reasonable  sus- 
picions, persisted  in  receiving  calls  from  the  physician,  she 
<50uld  not  have  a  divorce  for  cruelty  consisting  of  her  hus- 
band's accusations  of  adultery.  She  should  have  employed 
another  physician.^ 

§  327.  Conduct  disproportionate  to  provocation.—  Al- 
though the  wife  may  have  been  insulting,  indiscreet  or 
«ven  exasperating  in  her  conduct,  and  have  provoked  the  ill 
treatment  of  which  she  complains,  yet  the  husband  cannot 
plead  such  conduct  as  his  excuse  for  violence  or  ill  conduct 
wholly  disproportionate  to  the  provocation.*  The  fault  of 
the  wife  may,  in  some  cases,  prevent  her  from  obtaining  a 
divorce,  but  is  never  an  excuse  for  personal  violence,  which 
may  occur  again  on  slight  provocation.  While  courts  de- 
<5line  to  interfere  where  there  are  mutual  wrongs,  yet  relief 
will  be  granted  if  the  husband  inflicts  blows  or  other  vio- 
lence upon  the  wife,  even  though  she  is  of  a  quarrelsome 
disposition,'  or  meddlesome  in  her  ways.*  There  are  degrees 
of  abuse  which  no  provocation  can  justify.  Whatever  the 
conduct  of  the  'wife  the  husband  should  not  endanger  life  or 
limb.*  It  is  often  difficult  to  determine  from  the  conduct 
of  the  parties  just  where  the  blame  rests.  There  is  usually 
a  lack  of  forbearance  on  both  sides ;  one  act  brings  retalia- 
tion, one  provocation  leads  to  another.  And  this  rule  must 
be  applied  to  the  result  of  the  whole  course  of  conduct. 
Thus,  where  the  refusal  of  marital  rights  irritated  the  hus- 
band and  engendered  quarrels,  and  the  wife  in  these  quar- 

1  Swab.  &  T.  594;  Scoland  v.  Sco-  <Machado  v.  Bonet^  89  La.  An. 

Jand,  4  Wash.  118,  29  P.  930.  475,  2  Sa  49. 

1  McKee  v.  McKee,  77  la.  4H  42  « Douglas  v.  Douglas,  81  la.  258, 

N.  yff.  872.  47  N.  W.  92. 

>DiUon  V.  Dmon,  82  La.  An.  643;  ^Vyestmeath   t;.   Vyestmeath,   2 

Thomas  v.  Tailleu,  18  La.  An.  127;  Hagg.  Ea  Sup.  !• 
EidenmiiUer  r.  Eidemnuller,  87  CaL 
-864 

28 


354  CRUELTY.  [§  328* 

rels  was  injured,  the  court  pronounced  the  violence  dispro- 
portionate to  the  provocation  and  granted  the  divorce.^ 

§  328.  Contra  —  ProTocatioii  not  considered. —  There^ 
may  be  a  degree  of  cruelty  so  gross  that  it  would  nqt  be 
necessary  for  the  court  to  consider  the  provocation.  But  it 
seems  clear  that  mere  blows  or  mild  chastisements  are  not 
of  such  degree  that  the  court  will  grant  a  divorce  regardless 
of  the  ill  conduct  which  may  have  caused  them.  Yet,  in 
some  of  the  states,  it  is  held  that  scolding,  petulance  of  man- 
ners, violent  temper  and  opprobrious  epithets,  however  in- 
sulting, do  not  justify  a  husband  in  inflicting  violence  upon 
his  wife.^  These  decisions  proceed  upon  the  theory  that 
mere  words  will  not  justify  an  assault  even  between  strangers, 
and  this  rule  should  not  be  relaxed  so  that  words  would  jus- 
tify blows  between  husband  and  wife.  This  analogy  is  inapt. 
That  which  constitutes  a  crime  or  misdemeanor  may  be  quite 
inadequate  as  a  cause  for  dissolution  of  the  marriage.  While 
it  is  true,  that  nothing  should  justify  a  husband  in  using  vio- 
lence  towards  one  who  depends  upon  him  for  protection ;. 
that  there  is  a  general  sentiment  that  such  conduct  is  unbe- 
coming a  man;  and  that  the  law  of  "moderate  corrections^ 
is  now  obsolete :  yet  courts  cannot  proceed  to  grant  a  divorce 
in  such  cases  without  inquiring  into  the  previous  conduct  of 
the  parties,  and  determining  what  the  provocation  was,  and 
whether  it  will  be  repeated  if  the  wife  reforms.'  If  the  vio- 
lence could  have  been  avoided  by  the  refraining  from  the 
provoking  conduct,  it  is  difficult  to  understand  upon  what 
principle  a  court  of  equity  could  grant  her  relief  when  that 
relief  is  already  within  her  power.  And  as  has  been  said  in 
a  previous  section,*  if  this  were  the  law  she  might,  by  her 
words,  provoke  the  violence  and  thus  procure  the  divorce. 
The  remedy  for  the  chastisement  should  be  sought  in  the 

^Segelbaum   v,    Segelbaum,    89  St  236;  Albert  v.  Albert,  5  Mont 

Minn.  258,  89  N.  W.  492.  577. 

2Boeck  r.  Boeck,  16  Neb.  196,  20  »  Rose  v.  Rose,  4  N.  Y.  Supp.  856,. 

N.  W.  233:  Wessels  v.  Weasels,  28  52  Hun,  154 

HL  Ap.  258;  Dillon  r.  Dillon,  82  La.  *  §  326. 
An.  643;  Gordon  r.  Gordon,  48  Pa. 
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police  court  and  not  in  a  court  of  equity,  for  divorce  is  for 
protection  of  the  weak  against  severe  and  unmerited  injury, 
not  for  the  punishment  of  assault  and  battery.  The  doc- 
trine is  wrong,  not  only  because  it  leads  to  anomalous  con- 
clusions, but  also  because  it  overlooks  the  provocation  and 
does  not  apply  the  test  of  the  probable  future  conduct  should 
cohabitation  be  resumed.  Nor  was  it  necessary  for  the  de- 
termination of  the  cases  that  such  a  rule  should  have  been 
laid  down,  for  in  all  of  them  the  cruelty  was  disproportion- 
ate to  the  provocation,  or  showed  a  series  of  acts  sufficient 
to  establish  the  probable  ill  conduct  of  defendant. 

§  329.  Retaliation  by  plaintilf. —  Where  the  conduct  of 
defendant  has  been  most  exasperating,  the  plaintiff  is  not 
denied  divorce  because  he  or  she  has  retaliated  with  some 
violence.^  The  plaintiff  must  be  free  from  wrong  in  the 
matter  complained  of,  but  not  necessarily  perfect.  It  is  but 
an  evidence  of  the  degree  of  defendant's  misconduct  that 
plaintiff  could  not  endure  the  exasperation.  The  rule  ap- 
pears to  be  that  the  plaintiff  is  entitled  to  a  divorce,  al- 
though he  or  she  has  been  guilty  of  sudden  acts  of  retaliation, 
if  such  acts  were  provoked  by  defendant.^  The  retaliation 
must  not  amount  to  aggressive  violence  or  exceed  the  pas- 
sion of  the  moment.  Kor  can  it  exceed  the  provocation,  or 
inflict  a  degree  of  cruelty  amounting  to  a  cause  for  divorce. 
It  is  clear  that  the  plaintiff  is  not  entitled  to  a  divorce  where 
the  retaliation  results  in  frequent  scuffles  and  contests. 

§  330.  Mutual  contests^  fighting. —  Violence  inflicted  in 
fights  and  quarrels  is  not  a  cause  for  divorce  under  the  doc- 
trines announced.  The  courts  cannot  sit  as  umpire  in  these 
contests  and  decree  divorce  to  the  vanquished.  This  is 
especially  true  where  the  husband  is  not  unreasonable  in 
the  exercise  of  the  right  to  control  the  household  affairs.' 

1  Griesedieck  v,  Griesedieck,  56  59  Mich.  605;  Jones  r.  Jones,  60 
Mo.  Ap.  94;  Coles  u  Coles,  32  N.  J.  Tex.  451;  Rogers  v.  Rogers  (Ky.), 
Eq.  547.  17  S.  W.  573;  Shores  t\  Shores,  23 

2  Mayhugh  v.  Mayhugh,  7  B.  Mon.  Ind.  546. 

424-428;  Lutz  t\  Lutz,  9  N.  Y.  3  Cereghino  v.  Cereghino,  4  Utah, 
Supp.  858;  Berry  man  r.  Berry  man,    100,  6   P.    523;    Taylor  v,  Taylor^ 
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Where  the  violence  complained  of  is  the  result  of  a  scuflSe 
in  which  the  wife  endeavored  to  prevent  the  husband  from 
using  morphine  when  he  was  already  under  its  influence, 
she  is  not  entitled  to  a  decree ;  for,  however  praiseworthy  her 
efforts  may  have  been,  "  she  must  be  deemed  to  have  known 
and  contemplated  the  probable  results  of  her  action,  and  to 
have  voluntarilv  encountered  the  violence  which  ensued."  * 
Since  divorce  is  an  unusual  remedy,  and  granted  in  these  cases 
for  the  protection  of  the  wife  where  there  is  a  reasonable 
apprehension  of  harm,  any  injury  inflicted  in  a  mutual  con- 
test is  insufficient  to  create  such  apprehension,  for  the  wife 
-can  avoid  further  contests.* 

§331.  Wordy  quarrels  and  foolish  disputes. —  Divorce 
is  not  a  remedy  for  wordy  quarrels  and  foolish  disputes  in 
which  no  violence  has  been  inflicted,  although  such  con- 
troversies produce  estrangement  and  separation.  The  cruelty, 
if  any,  is  not  sufficient  to  produce  a  constant  state  of  dread. 
Plaintiffs  forbearance  may  avert  a  repetition,  of  the  con- 
duct.* 

11  Or.  803;  Maben  v,  Maben,  72  la.  tery  of  her  husband.  Schultz  v. 
658;  Beckley  v.  Beckley,  23  Or.  Schultz,  89  N.  Y.  644,  reversing  27 
226,  51  P.  470;  Durand  v.  Her  Hus-  Hun,  26,  citing  Freethy  v.  Freethy, 
l)and,  4  Mart.  (La.)  174;  Paden  v,  42  Barb.  641;  Perkins  v.  Perkins, 
Paden,  28  Neb.  275,  44  N.  W.  228;  62  Barb.  581;  Longendyke  v.  Long- 
Williams  V.  WiUiams,  1  Cola  Ap.  endyke,  44  Barb.  36a 
281, 28  P.  726;  RumbaU  v,  Rumball,  3  close  v.  Close,  24  N.  J.  £q.  33a 
Poynter,  M.  &  D.  237;  Dysart  v,  *Vanduzer  v.  Yanduzer,  70  la. 
Dysart,  1  Rob.  Ea  106.  614,  81  N.  W.  956;  Castenado  v, 
I  Youngs  V.  Youngs,  130  BL  230,  Fortier,  34  La.  An.  135;  Burke  v, 
22  N.  E.  806.  Under  the  New  York  Burke,  27  N.  Y.  Supp.  67,  76  Hun, 
statute  a  wife  cannot  recover  412. 
.damages  for  the  assault  and  bat- 
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§  882.  Allegation  of  cruelty. 

338.  General  allegation  is  insuf- 
ficient. 

834.  The  mental  and  physical 
effect  must  be  stated.         I 


§  835.  Time  and  place. 
886.  Alleging  a  course  of  ill  con- 
duct. 
837.  Separation  of  the  parties. 


§  332,  Allegation  of  cruelty, —  Under  all  systems  of 
pleading,  it  is  perhaps  the  safest  course  to  allege  the  cruelty 
in  general  terms,  using  the  statutory  language,  and  follow 
the  general  allegation  by  allegations  of  particular  acts  at 
certain  times  and  places  and  under  pertinent  circumstances.^ 
Then  the  facts  giving  color  to  the  specific  acts  charged  will 
be  admissibly  under  such  allegations.  But  there  is  no  real 
necessity  for  this  form  of  allegation,  as  in  most  states  the- 
general  conduct  of  the  parties  is  admissible  so  far  as  it  gives, 
color,  or  is  explanatory  of  the  act  charged  in  the  specific 
allegation.  It  is  certain  that  evidence  of  a  separate  and 
distinct  oifense  should  not  be  admitted  under  this  general 
allegation  and  relied  upon  as  a  cause  for  divorce,  since  this 
would  surprise  the  defendant,  and  would  be  subversive  of 
all  the  principles  of  pleading.'^ 

§  ^33.  General  allegation  is  insuiScient. —  Mere  allega- 
tions of  cruelty,  in  the  tenns  of  the  statute,  are  not  sufficient, 
since  that  would  be  alleging  a  conclusion  of  law  instead  of 

1  Reese  v.  Reese,  23  Ala.  785.  disease.  The  court,  in  rejecting 
*For  illustration,  where  the  the  evidence,  said:  "I  quite  agree 
plaintiff  had  alleged:  "That  on  that  words,  such  as  these,  are  in- 
divers  occ€isions  during  the  seven  serted  in  petitions  for  the  purpose 
weeks  of  the  cohabitation,  the  said  of  allowing  a  certain  llexibility  in 
Charles  Squires,  by  neglecting  her,  the  admission  of  evidence,  as  to 
by  violently  pushing  her,  by  strik-  small  details  which  cannot  be  ex- 
ing  her  with  his  fist,  by  depriv-  pected  to  be  found  in  the  pi^ition, 
ing  her  of  food,  and  otherwise,  and  cannot  reasonably  be  supposed 
treated  your  petitioner  with  great  to  have  been  present  to  the  mind 
cruelty;"  evidence  was  offered  to  of  the  person  who  drew  the  peti- 
prove  that  defendant  had  infected  tion  at  the  time  when  it  was  pre- 
the  petitioner  with  the  venereal  i)ared.    But  this  is  a  plain  and  dis- 
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the  ultimate  facts.'  In  the  ecclesiastical  practice  the  facts 
•were  charged  together  with  the  evidence  which  sustained 
them.'*  Under  the  code  practice  the  evidence  should  not  be 
set  out  in  the  pleading.  Only  the  ultimate  facts  which  con- 
stitute the  cause  of  action  should  be  alleged.  There  is  a 
general  concurrence  in  requiring  the  principal  facts  to  be 
alleged  with  such  certainty  as  to  time,  place  and  circum- 
stance as  will  apprise  the  defendant  of  the  case  to  be  made 
against  him,  and  to  enable  him  to  prepare  his  defense.' 
When  these  principal  facts  are  clearly  set  out  in  the  plead- 
ing, the  general  conduct  of  the  parties  with  reference  to 
a  principal  fact  is  admssible,  although  not  alleged  in  the 
petition.*  In  explanation  of  this  rule  that  the  facts  must 
be  stated  with  reasonable  certainty  as  to  time,  place  and  cir- 
cumstances, the  New  Hampshire  court  has  said :  "  We  do  not 

tinct  act  of  cruelty,  which  must  Ward  t\  Ward,  1  Tenn.  Ch-  262; 
have  been  known  to  the  petitioner  HiU  v,  HiU,  10  Ala.  527;  Dashback 
when  the  i^etition  was  drawn.  If  v.  Dashback,  62  Mich.  322, 28  N.  W. 
this  were  admissible,  any  evidence  812;  Jackson  v,  Jackson,  105  N.  C. 
would  be  admissible  under  a  gen-  433;  Mercer  v,  Mercer,  114  Ind.  558. 
oral  charge,"  Squires  v.  Squires,  3  2  Leete  v.  Leete,  2  Swab.  &  T. 
Swab.  &  T.  542.  See,  also,  Brook  568;  Saunders  v,  Saunders,  1  Rob. 
r.  Brook,  12  P.  D.  19.  The  foUow-  Ec.  549;  Windham  v,  Windham, 
ing  is  a  good  form  of  the  general  9  Jur.  (N.  S.)  82;  Goldney  v.  Gold- 
allegation  which  will  be  sufficient  ney.  32  L.  J.  Mat.  Gas.  13;  Sug- 
under  the  rules  of  code  pleading:  gate  v,  Suggate,  1  Swab.  &  T.  489. 
**The  plaintiff  aUeges  that  on  or  sCampbeU  v.  Gampbell,  27  IlL 

about  the day  of ,  the  de-  Ap.  309;  GaUen  v.  GaUen,  44  Kan. 

fendant  was  guilty  of  'extreme  370;  White  r.  Whit«,  84  N.  C.  340; 

cruelty'    (using    statutory    terra)  Brook  u  Brook,  12  P.  D.  19;  Smith 

toward  the  plaintiff  without  any  v.  Smith,  43  N.  H.  234;  K  v.  K,  43 

cause  or  provocation  on  her  part "  N.  H.  164;  Walton  r.  Walton,  33 

(continue  by  stating  each  act  with  Barb.  (N.  Y.)  203.     ContrOy  Sanders 

sufficient  description  of  time,  place  v.  Sanders,  25  Vt.  713. 

xind  circumstance).  ^  See  the  allegations  in  the  f ol- 

1  GaUen  v,  GaUen,  44  Kan.  370,  lowing  cases:  Walton  r.  Walton, 

24  P.  360;  Gonn  v,  Gonn,  Wright,  32  Barb.  (N.  Y.)  203;   GampbeU  v. 

663;    Hare  v.  Hare,  10  Tex.   355;  GampbeU,  27  HL  Ap.  809;  KeUy  t'. 

Nogees   v,    Nogees,   7    Tex.    538;  Kelly,  18    Nev.  49;    Freerking  r. 

Wright    u  Wright,    3   Tex.    168;  Freerking,    19    la.    84;   Densmore 

Home  v.  Home,  1  Tenn.  Ch.  259;  v,  Densmore,  6  Mackey,  544. 
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mean  that  no  evidence  will  be  received  of  any  fact  or  cir- 
cumstance not  set  forth  in  the  libel,  but  the  material  facts 
upon  which  the  libelant  relies  must  be  substantially  set 
forth  therein."  * 

§  334.  The  mental  and  physical  effect  must  be  stated. 
A  mere  recital  of  acts  of  cruelty  is  not  sufficient.  To  justify 
the  interference  of  the  court  there  must  be  an  apprehension 
of  harm  or  danger  to  the  health.  The  allegations  should 
•close  with  a  statement  of  the  facts  showing  that,  by  reason 
of  the  ill  treatment,  the  plaintiff  has  suffered  much  in  body 
and  mind,  or  that  her  condition  is  thereby  rendered  intol- 
erable and  unsafe.  Or,  if  the  case  is  one  where  there  is  a 
continued  course  of  ill  treatment,  it  must  also  be  alleged 
that  the  conduct  of  defendant  caused  such  mental  suffering 
that  plaintiffs  health  was  thereby  impaired.  The  reason- 
able apprehension  of  harm  or  the  impairment  of  health  is 
an  ultimate  fact  such  as  is  requu'ed  to  be  stated  in  code 
pleading,  and  is  not  a  conclusion  of  law.  Since  cruelty 
which  does  not  produce  these  effects  is  not  a  cause  for  di- 
vorce, the  petition  omitting  to  state  the  ultimate  fact  of 

1 K.  V.  K.,  48  N.  H.  164  The  fol-  her  in  anger,  and  with  much  vio 
lowing  is  a  good  illustration  of  a  lence,  thereby  endangering  her 
had  pleading.  It  wiU  be  noticed  health  and  Ufe;  that  he  has  refused 
that  no  particular  act  of  violence  to  supply  her  with  the  necessaries 
is  pointed  out.  From  the  evi-  and  comforts  of  life,  when  it  was 
dence  we  learn  that  the  marriage  in  his  i)ower  to  have  supplied  her 
existed  six  years.  Imagine  the  posi-  with  them;  that  he  stiU  persists 
tion  of  a  defendant  who  desires  to  in  this  course  of  treatment  towards 
•disprove  or  explain  every  fact  lia-  her;  and  that  she  cannot,  with  any 
ble  to  be  put  in  evidence  \mder  degree  of  comfort  or  safety,  con- 
such  a  pleading.  What  an  array  tinue  longer  to  live  with  him." 
of  witnesses  and  depositions  it  The  chanceUor  sustained  a  de- 
would  require  to  make  a  successful  murrer  to  the  bill,  and  held  that 
defense.  The  allegations  resi)ect-  the  acts  of  cruel  treatment,  with 
ing  cruelty  were  as  follows:  "That  the  times  and  places,  must  be 
her  said  husband,  soon  after  their  stated.  But  on  appeal  the  plead- 
marriage,  commenced  treating  her,  ing  was  held  sufficiently  definite, 
and  did  treat  her,  with  cruelty  and  Smedley  v.  Smedley  (1857),  30  Ala. 
inhumanity;  that  on  various  oc-  714. 
casions  he  has  inflicted  blows  upon 
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impaire  I  health  or  reasonable  fear  does  not  state  a  cause 
for  divorce.'  The  effect  of  the  cruel  conduct  should  always 
be  alleged,  if  the  statute  has  fixed  the  necessary  result,  as 
"  rendering  the  condition  intolerable,"  "  rendering  living  to- 
gether insupportable,"  "  endangering  life,"  "  creating  reason- 
able apprehension  of  bodily  hurt,"  or  "  rendering  it  unsafe 
and  improper  to  cohabit."  ^  These  effects  of  cruel  conduct 
are  not  to  be  presumed  as  the  logical  results  of  certain  acts, 
and  must  therefore  be  alleged.' 

§  335.  Time  and  place. —  Since  the  substance  of  the  issue 
is  sufficient,  a  variance  in  time  is  not  fatal,  but  may  be  cured 
by  amendment  afterwards  unless  the  proper  objections  are 
made  and  insisted  upon.*  General  conduct  antedating  the 
charges  is  admissible,  as  appears  from  nearly  all  the  cases. 
Sometimes  the  conduct  after  the  suit  is  commenced  is  con- 
sidered admissible.' 

There  is  no  doubt  that  minor  circumstances,  showing  re- 
pentance or  a  continuation  of  the  cruelty,  are  admissible  to 
show  the  probable  conduct  of  the  parties  if  they  should 
resume  cohabitation.  But  if  the  facts  arising  after  the 
filing  of  the  bill  are  relied  upon  as  a  cause  for  divorce,  the 
plaintiff  must  file  a  new  petition  •  or  a  supplemental  bill.^ 

1  See  Jones  v.  Jones,  62  N.  H.  463.  of  defendant's  conduct  is  stated 

The  libel  stated,  in  effect,  that  de-  as  follows:   "That  his  home  has 

fendant,  after  two  weeks  of  mar-  thereby  become  so  unhappy  that 

ried  life,  falsely  accused  him  of  existence  in  it  is  unsupportable, 

bigamy  and  said  she  would  never  whereby  his  peace  of  mind  has  be- 

live  with  him,  and  on  leaving  she  come  so  affected  as  to  endanger 

took  with  her  aU  his  clothing.  She  his  health." 

afterwards  threatened  that  if  he  *Bunyard  v,  Bunyard,  33  Law 

did  not  give  her  $500  she  would  J.  (N.  S.)  176. 

send  him  to  the  state  prison.    The  ^  Mack  v.  Handy,  33  La.  An.  491 ; 

supreme  court  held  the  petition  Cook  v.  Cook,  8  Stock.  195;  Johns 

defective,  but  aUowed  the  plaintiff  r.  Johns,  29  Ga.  718. 

to  amend  his  libel  by  stating  the  6  Cordier  v.  Cordier,  26  How.  Pr. 

pliysical  effects  of  her  conduct.  187. 

-Freerkingr.Freerking,19Ia.34.  ^Embree  v.  Embree,  53  HL  394; 

3  See  Holyoke  u  Holyoke,  78  Me.  Fuller  v.  Fuller,  41  N.  J.  Eq.  198; 

404, 6  A.  827.   In  this  case  the  effect  Smith  v.  Smith,  22  Kan.  699;  Raj-- 
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§  336.  Alleging  a  course  of  ill  conduct. —  It  is  difficult 
to  allege  a  course  of  ill  conduct  without  using  comprehensive 
terms  which  are  apparently  open  to  objection  as  being  in- 
definite and  uncertain.  The  role  in  such  cases  is  that  where 
the  fact  is  of  such  a  nature  that  specific  statement  of  it  can- 
not be  made  with  a  reasonable  number  of  words,  a  general 
allegation  specifying  the  nature  of  the  acts  is  sufficient. 
Thus  it  is  not  sufficient  to  allege  that "  during  the  time 
the  defendant  lived  with  the  plaintiff  as  his  wife,  he  was^ 
guilty  of  gross  neglect  of  duty  and  extreme  cruelty  to- 
wards the  plaintiff."  *  The  nature  of  the  acts  must  be  stated. 
But  the  following  allegation  is  not  open  to  that  objection: 
"  That  after  retiring  for  the  night  he  would,  in  a  paroxysm 
of  rage,  suddenly  spring  from  the  bed,  lay  hold  of  it  and  at- 
tempt to  drag  it  about  the  room,  all  the  time  raging  against 
the  plaintiff,  and  that  this  conduct  was  of  daily  occurrence 
for  years."  ^  The  following  allegations  were  held  sufficient 
to  constitute  a  cause  of  action,  and  seem  to  be  sufficiently 
definite,  although  this  point  was  not  passed  upon.  The  libel 
charged  that  "  the  libelee  has  for  a  long  time  refused  her 
bed  to  the  libelant,  and  has  invariably  slept  apart  from  him 
without  cause;  that  she  has  continually  charged  him  with 
infidelity  without  cause,  and  this,  too,  in  the  presence  of 
their  minor  children,  and  sometimes  in  the  presence  of  their 
servant ;  that  she  has  sought  to  alienate  the  affections  of 
their  children  from  him;  that  she  has  studiously  avoided 
his  society;  that  she  has  lost  all  interest  in  his  welfare,  and 
ceased  to  perform  any  wifely  act ;  that  his  home  has  thereby 
become  so  unhappy  that  existence  in  it  is  unsupportable, 
whereby  his  peace  of  mind  has  become  so  affected  as  to  en- 
danger his  health." '    This  pleading  could  be  improved  by 

ner  v,  Rayner,  49  Mich.  600;  Tourne  2  Sylvis  i\  Sylvis,  11  Colo.  319,  17 

V,  Tourne,  9  La.  452.     See,  also,  P.  912.  See,  also,  Campbell  t'.  Camp- 

Hemenway  v,  Hemenway,  65  Vt.  bell,  27  111.  Ap.  309;   Jackson  v. 

623,  27  A.  609.  Jackson,  105  N.  C.  433,  11  S.  E.  173. 

1  Callen  v,  CaUen,  44  Kan.  370,  24  3  Holy oke  v.  Holyoke,  78  Me.  404, 

P.  360.  6  A.  827. 
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stating  the  exact  words  imputing  infidelity  and  the  language 
used  at  the  time.  The  libel  is  also  indefinite  in  the  allega- 
tion of  time.  But  the  neglect  of  duties  can  only  be  stated 
in  a  negative  way  as  in  this  libeL 

§  337.  Separation  of  the  parties. —  It  is  manifestly  im- 
proper that  the  complainant  should  be  asking  for  the  inter- 
ference of  the  court,  and  at  the  same  time  be  voluntarily 
cohabiting  in  the  danger  complained  of.  So  the  divorce 
suit  for  cruelty  proceeds  upon  the  presumption  that  the  par- 
ties are  separated  and  are  seeking  judicial  permission  to  so 
remain.  It  is  proper  in  all  cases  to  allege  that  by  reason  of 
the  conduct  alleged  the  complainant  was  forced  to  withdraw 
from  the  husband's  house  or  the  home.  But  such  allegation 
is  not  a  necessary  one.  Neither  condonation  nor  cohabita- 
tion is  presumed,  and  it  is  not  necessary  to  negative  these 
defenses  in  a  petition.  An  aUegation  of  separation  is  not 
necessary  where  the  statutory  term  is  similar.* 

1  Dietrick  v.  Dietrick,  14  Phila-  separation  of  the  parties  must  be 

delphia,  649;  Spengler  v,  Spengler,  alleged,  otherwise  a  condonation 

15  Weekly  Notes,  437;  Schlicter  v.  wiU  be  inferred  from  the  cohabita^ 

Schlicter,  10  Philadelphia,  11.    But  tion,  which  is  presumed  to  con- 

fiee  contrOy  Dunkel  v,  Dunkel,  11  tinue.  Burns  v.  Burns,  60  Ind.  359. 
Pa.  Co.  Ct  R  297.    In  Indiana  the 


§  338.] 


F\aDENCE, 


863 


EVIDENCE. 


§  838.  Pleading  and  proof. 
389.  Record  in  criminal  case. 
340.  Confessions  and  testimony 
of  the  parties. 


§  341.  Declarations,  when  res  ges- 
tee, 
342.  Marks  of  violence. 


§  338.  Pleading  and  proof. —  In  general,  the  proof  must 
correspond  with  the  allegations.  If  the  plaintiff  is  so  un- 
fortunate as  to  have  alleged  but  one  act  of  cruelty  occurring 
upon  a  certain  day,  other  acts  of  cruelty  sufficient  as  causes 
for  divorce  will  not  be  admissible,  although  such  evidence 
would  tend  to  show  the  general  conduct  of  the  parties  and 
the  animus  of  the  defendant.  Although  the  trial  court  has 
some  discretion  in  the  admission  of  evidence  of  general  con- 
duct, yet  a  cause  must  be  tried  upon  the  pleadings.^  The 
general  rule,  as  deduced  from  the  opinions,  is  that  evidence 
of  other  acts  of  cruelty  than  those  alleged  cannot  be  intro- 
duced as  proof  of  a  cause  for  divorce.^  Other  facts,  giving 
color  to  the  specific  acts  charged,  are  admissible  to  inform 
the  court  of  the  general  conduct  of  the  parties,  their  attitude 
towards  each  other,  the  animus  and  temper  of  the  defend- 
ant, and  the  probability  of  the  recurrence  of  cruelty,  and  all 
facts  that  explain  the  conduct  of  either  party.'  The  nature 
of  the  suit  is  such  that  the  court  may  permit  some  latitude  in 
the  admission  of  the  evidence.  Practically  all  the  misconduct 
of  both  parties  during  the  marriage  becomes  admissible  in 

A  Ford  V.  Ford,  104  Mass.  198.  » Whispell  v,  WhispeU,  4  Barb. 

2  Thompson  v.  Thompson,  79  Me.  217;  Lee  v.  Lee,  3  Wash.  236,  28  P. 

286;  Bennett  v.  Bennett,  24  Mich.  355;  Donald  u  Donald,  21  Fla.  571; 

482;  Edmond  v,  Edmond,  57  Pa.  Reese  r.  Reese,  23  Ala.  78f;  Ryner 

232;  WhispeU  v.  Whispell,  4  Barb.  v.  Ryner,  44  Mich.  600;  Briggs  v. 

<N.  Y.)  217;  McQueen  v.  McQueen,  Briggs,   20    Mich.  34;    Hanna   r. 

S2  N.  C.  471 ;  Squires  v.  Squires,  3  Hanna,  3  Tex.  Civ.  Ap.  51,  21  S.  W. 

Swab.  &  T.  541;  Jewell  v.  Jewell,  2  720;  Mayo  v.  Mayo,  119  Masa  290; 

Swab.  &  T.  573;  Chad  wick  v.  Chad-  Carter  v.  Carter  (111.),  28  N.  E.  948; 

wick  (N.  J.  Eq.),  28  A,  1051;  Win-  Graecen  r.  Graecen,  1  Green  Ch. 

terburg  v.  Winterburg,  52  Kan.  406,  459;  Marks  v.  Marks  (Minn.),  57  N. 

34  P.  971.  W.  651. 
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an  action  for  divorce  on  the  ground  of  cruelty.  It  is  said 
that  the  general  rule  of  pleading  and  proof  in  such  cases  is 
that'  spe<5ific  acts  of  cruelty,  not  alleged,  cannot  constitute 
the  foundation  for  a  divorce,  yet  they  may  be  received  as 
explanatory  of  those  averred  and  as  giving  weight  to  them.* 
Sufficient  facts  must  be  proved  to  establish  a  case,  but  it  is 
not  necessary  to  prove  all  acts  alleged.^ 

§  339,  Record  in  criminal  case, —  Generally  the  record 
of  a  criminal  suit  in  which  the  husband  has  been  convicted 
of  some  crime  against  the  wife  is  admissible  to  prove  the 
facts  charged  in  the  indictment.'  Sometimes  the  record  is 
excluded  for  the  reason  that  the  wife  was  or  might  have 
been  a  witness  for  the  state.*  Where  the  wife  l|as  failed  in 
an  attempt  to  have  the  husband  bound  over  to  keep  the 
peace,  he  cannot  introduce  this  record  to  disprove  the  mis- 
conduct alleged,  without  showing  that  the  conduct  com- 
plained of  in  the  former  proceedings  was  the  same  as  that 
in  dispute.'    In  some  states  such  record  would  not  be  ad- 

J  Bishop,  Mar.,  Sep.  &  Div.,  §  1443,  tinuance  until  the  original  libel 
citing  David  r.  David,  27  Ala.  222;  should  be  amended  or  a  revised 
followed  in  Segelbaum  v,  Segel-  bill  of  specifications  be  furnished 
baum,  39  Minn.  258,  89  N.  W.  492.  him,  which  should  include  the  new 
In  Browne  on  Divorce  the  rule  is  charge.  This  view,  however,  only 
stated  as  foUows:  "There  must,  applies  to  the  introduction  of  new 
however,  be  no  conflict  or  material  items  of  complaint,  which,  if 
variance  between  the  charges  proven,  might  in  themselves  be 
made  in  the  bill  and  the  subse-  grounds  for  a  divorce,  and  the  prin- 
quent  evidence  for  the  complain-  ciples  do  not  apply  to  the  proof  of 
ant  in  the  case,  and  it  would  be  minor  circujnstances  and  general 
unjust  to  the  defendant,  who  conduct,  which  disclose  the  ani- 
might  be  unprepared  therefor,  to  mus  of  the  defendant  in  the  corn- 
have  other  and  distinct,  but  most  mission  of  the  acts  originally  corn- 
material,  acts  of  cruelty  shown  at  plained  of." 

the  trial  or  hearing,  wlvich  were  ^Cole  u  Cole,  23  la.  433;  Dash- 
not  included  in  tlie  acts  specified  back  v,  Dashback,  62  Mich.  322,  28 
in  the  complahit,  or  in  a  bill  of  N.  W.  812. 

particulars  which    he    may  have  ^  Bradley  i\  Bradley,  2  Fairf.  367. 

called  for  and  obtained.    In  such  *  Woodruff  t\  Woodruff,  2  Faii-f. 

case,  at  the  trial,  the  defendant  475;  Quinn  v.  Quinn,  16  Vt  426. 

might  plead  surprise  and  ask  a  con-  5  Breinig  v.  Breinig,  26  Pa.  16U 
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missiWe  because  the  action  is  not  between  the  same  parties. 
The  criminal  proceeding  and  the  suit  for  divorce  are  not 
governed  by  the  same  rules  of  evidence  or  of  law.  It  may 
happen  that  a  husband  is  guilty  of  a  crime  and  for  some 
reason  has  not  committed  a  cause  for  divorce.  Where  the 
statute  requires  that  "  the  decree  of  the  court  shall  be  ren- 
dered upon  full  and  satisfactory  evidence,  independent  of  the 
confession  or  admission  of  either  party,"  a  record  showing 
the  husband's  plea  of  guilty  to  a  charge  of  assault  is  not  ad- 
missible.* 

§  340.  Confessions  and  testimony  of  the  parties. —  Ques- 
tions relating  to  the  confessions  and  testimony  of  the  parties 
are  treated  elsewhere.*  No  special  reference  is  necessary 
here  except  to  those  declarations  which  are  admissible  as 
res  gestm. 

§  341.  Declarations^  when  res  gestae. —  To  be  admissible 
the  declarations  need  not  be  concurrent  in  point  of  time 
with  the  principal  fact.  The  acts,  words  and  appearance  of 
the  wife  are  admissible  as  res  gestce,  if  they  are  a  part  of  the 
principal  transaction  and  tend  to  explain  it,  and  are  volun- 
tary, spontaneous  and  so  near  the  time  the  cruelty  was  in- 
flicted as  to  preclude  any  supposition  of  deliberate  design. 
A  witness  may  testify  that  the  wife  came  to  him  crying  and 
in  great  distress,  and  also  to  her  declarations  about  her 
trouble  with  her  husband,  and  her  mother  may  state  what 
was  said  when  the  wife  returned  to  her  mother's  house  on 
the  same  evening.'  The  testimony  of  a  witness  that  the 
wife  came  from  her  home  some  three  hundred  yards  away 
with  her  face  flushed  on  one  side  and  said  that  her  husband 
had  slapped  her  and  called  her  a  bitch,  is  not  objectionable 
as  being  too  remote  to  be  res  gestae}  There  must  be  some 
proof  of  the  main  fact  before  the  declarations  are  admissi- 
ble as  res  gestcB.    Where  there  is  no  proof  of  the  acts  of  vio- 

1  Endick  r.  Endick,  61  Tex.  559.  *  Hanna  v,  Hanna,  8  Tex.  Ap.  51, 

2See§781.  21  S.  W.  720.    See,  also,  Cattison 

^McGowenr.  McGowen,  52  Tex.  v.  Cattison,  22  Pa.  275;  Bealor  v. 

«57.  Hahn,  117  Pa.  169. 
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lence  or  of  the  conduct  of  the  parties  at  the  time  of  the  sep- 
aration, the  testimony  of  the  wife's  father,  that  she  had  come 
to  his  house  because  the  husband  had  followed  her  with  a 
pistol  in  his  hand  and  threatened  to  shoot  her,  is  merely 
hearsay.' 

§  342.  Marks  of  Tlolence. —  Where  the  wife  cannot  tes- 
tify, it  must  be  shown  by  the  testimony  of  others  that  the 
marks  of  violence  found  upon  her  person  were  inflicted  by 
the  husband,  as  it  will  not  be  presumed  to  have  been  caused 
by  his  violence.*  But  if  she  made  complaint  of  the  injury 
soon  after  it  was  inflicted,  this  fact  and  the  marks  may  be 
shown.  The  parties  to  whom  these  marks  were  shown  at 
the  time  may  testify  concerning  them,  and  their  testimony 
may  be  corroborated  by  that  of  a  physician  to  whom  the 
wife  complained  afterward.'  Where  the  wife's  testimony  is 
admissible  and  numerous  acts  of  personal  violence  are  shown, 
the  testimony  of  the  neighbors  that  they  discovered  bruises 
and  marks  of  violence  on  her  person,  is  competent  evidence 
to  corroborate  the  wife.*  If  the  husband  admits  that  he 
produced  the  marks  of  violence,  but  claims  they  were  in- 
flicted accidentally  and  in  jest,  the  serious  nature  of  the 
wounds  will,  in  spite  of  such  explanation,  be  deemed  cruelty.* 
A  husband  who  has  previously  been  guilty  of  violence  will 
be  presumed  to  have  inflicted  the  injuries  found  upon  the 
wife,  although  not  seen  by  the  witness  until  one  or  two  days 
after  she  had  left  her  husband.* 

1  Huth  V.  Huth  (Tex.),  30  a  W.        *  BerdeU  v.  Berdell,  80  HL  604. 
240.  'Goodrich  v,  Goodrich,  44  Ala» 

2  Dysart  v,  Dysart,  1  Rob.  Ec.  106.     670. 

>  Lockwood  V.  Lockwood,  2  Curt.        ^  Jackson  v,  Jackson,  8  Grant,  499» 
Ec.281. 


HABITUAL  DRUNKENNESS. 


§  850.  In  general 

851.  Incapacitating  for  business. 

853.  Habit  formed  after  mar- 
riage. 

853.  The  drunkenness  must  be 
from  liquors,  not  from 
opium,  etc. 

854  The  habit  must  be  shown  by 
proving  frequent  recur- 
rence. 


§  355.  Negative  evidence  of  tem- 
perance is  not  suflBiCient 
defense. 

856.  The  habit  must  be  continu- 

ous. 

857.  Drunkenness  and    wasting^ 

estate. 

858.  Sufficiency  of  the  evidence. 

859.  Habitual  drunkenness  may 

be     alleged     in    general 
terms. 


§  360.  In  general. —  The  statutes  of  most  states  have  sim- 
ply stated  this  cause  as  "habitual  drunkenness,"  or  "habit- 
ual intemperance,"  ^  "  habitual  intoxication,"  *  "  a  confirmed 
habit  of  intoxication," '  the  evident  intention  being  to  make 
the  habit  a  cause  for  divorce  without  attempting  to  define 
it.  Habitual  drunkenness  may  be  defined  as  an  irresistible 
habit  of  getting  drunk.  It  must  appear  that  the  defendant 
drinks  to  excess  so  frequently  as  to  become  a  fixed  practice 
or  habit  with  him.  He  may  refrain  from  drink  for  a  con- 
siderable time  and  yet  be  an  habitual  drunkard.  "  If  he  in- 
dulges in  the  practice  of  becoming  intoxicated  whenever  the 
opportunity  is  presented,"  he  is  an  habitual  drunkard.*  A 
"gross  and  confirmed  habit  of  intoxication"  was  shown  by 
e\idence  that  the  defendant,  "  for  a  period  of  twelve  or  fif- 
teen years,  had  as  often  as  three  or  four  times  a  year  yielded 
to  an  impulse  to  drink  to  excess ;  that  on  such  occasions  he 

1  Connecticut,  Florida,  Idaho  and    Ludwick  v.  Com.,  18  Pa.  172;  State 
Louisiana.  u  Pratt,  84  Vt.  223;   Magahey  v. 

2  Georgia,  Magahey,  85  Mich.  210;  Berryman 
>  Maine  and  Massachusetts.  v,  Berryman,  59  Mich.  605;  Brown 
<  Walton  V,  W^alton,  84  Kan.  195;    u  Brown,  38  Ark.  324 
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became  grossly  intoxicated,  continuing  in  that  condition  a 
week  or  ten  days  together,  and  that  at  such  times  he  went, 
or  was  sent,  to  an  asylum  for  inebriates;  that  when  the  de- 
sire for  drink  came  upon  him,  he  could  not  resist,  and  that 
a  single  glass  would  bring  on  excessive  drinking,  and  a  re- 
newal of  gross  intoxication."  *  By  the  California  code  habit- 
ual intemperance  is  defined  as  "  that  degree  of  intemperance 
from  the  use  of  intoxicating  drinks  which  disqualifies  the 
person  a  greater  portion  of  the  time  from  properly  attend- 
ing to  business,  or  which  would  reasonably  inflict  a  course 
of  great  mental  anguish  upon  an  innocent  party."  * 

§  351.  Incapacitating  for  business. —  The  habit  need  not 
render  the  party  at  all  times  incapable  of  attending  to  busi- 
ness.' It  may  be  that  the  drunkard  is  able  to  attend  to 
business  during  the  usual  hours  and  yet  be  so  drunk  at  home 
as  to  become  an  habitual  drunkard.*  "The  reason  why  the 
law  makes  habitual  drunkenness  a  ground  for  divorce  is  not 
alone  because  it  disqualifies  the  husband  or  wife  from  at- 
tending to  business,  but  in  part,  if  not  mainly,  because  it 
renders  the  person  addicted  thereto  unfit  for  the  duties  of 
the  marital  relation."* 

§  352.  Habit  formed  after  marriage. — In  some  states 
the  divorce  is  only  granted  for  habitual  drunkenness  con- 
tracted after  marriage.*  The  defendant  must  have  become 
an  habitual  drunkard  after  the  marriage  where  the  statutory 
words  were,  "  shall  have  become  an  habitual  drunkard."  ^ 
But  in  the  absence  of  such  requirement,  the  ordinary  statu- 
tory terms  do  not  justify  such  interpretation.  The  question 
has  not  been  decided  whether  a  habit  contracted  and  exist- 
ing before  marriage,  and  known  to  the  complainant,  should 
be  a  cause  within  the  meaning  of  the  ordinary  statute.  Or- 
dinarily a  party  cannot  be  heard  to  complain  of  a  fact  known 

1  Blaney  17.   Blaney,   126   Mass.  '  Richards  v,  Richards,  19  lU.  Ap^ 
205.  465. 

2  HaskeU  v.  HaskeU,  54  CaL  262 ;  *  Alabama,  Iowa  (Lewis  v.  Lewia, 
Dunn  v.  Dunn,  62  CaL  176.  75  la.  200),  Nevadi^  Oregon  and 

3  Mahone  v.  Mahone,  19  CaL  626.  Tennessee. 

*  McGiU  V.  McGiU,  19  Fla.  341,  f  Porrit  v.  Porrit,  16  Mich.  140. 
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* 

at  the  time  of  marriage.  This  rule  may  be  disregarded, 
however,  where  it  is  necessary  to  protect  the  weak  from 
injury. 

§  353.  The  drunkenness  must  be  from  liquors^  not  fk*om 
opium^  morphine. —  The  habitual  use  of  opiates  is  followed 
by  results  more  baneful  to  the  marriage  relation  than  the 
results  of  alcoholic  intoxication,  for  it  so  impairs  the  health 
and  clouds  the  mind  of  the  sufferer  that  business  and  the 
affairs  of  the  home  are  neglected,  the  moral  tone  destroyed, 
and  life  endangered  by  the  tendency  to  increase  the  amount 
taken.  But  the  question  is  not  one  of  results,  as  in  reason 
it  should  be,  but  what  is  the  meaning  of  the  word  "  drunken- 
ness "  as  used  by  the  legislature.^  It  is  a  rule  of  statutory 
construction  that  the  plain,  ordinary  and  usual  meaning  of 
a  term  is  preferred,  and  the  language  is  to  be  construed  in 
the  sense  which  it  hare  at  the  period  when  the  act  was  passed. 
Webster  defines  drunkenness  as  *'  The  state  of  being  drunken 
or  overpowered  by  alcoholic  liquor."  Bouvier  defines  the 
word  as  "  The  condition  of  a  man  whose  mind  is  affected  by 
the  use  of  intoxicating  drinks."  It  has  been  held  that  the 
habitual  intoxication  from  the  use  of  chloroform  is  not  drunk- 
enness, for  the  term,  "  as  it  is  commonly  understood  in  the 
community,  is  th^  result  of  the  excessive  drinking  of  intoxi- 
cating liquors."  ^  Habitual  drunkenness  was  made  a  cause 
for  divorce  in  Illinois  as  early  as  the  year  1827,  and  in  Mis- 
souri in  the  year  1835,  when  the  use  of  opiates  was  rare, 
so  that  the  meaning  of  the  term  did  not  then  include  the 
intoxication  from  the  use  of  opiates.  And  it  cannot  be 
said  that  the  legislature,  in  re-enacting  the  statute,  intended 
to  change  the  meaning  of  the  term.'  A  statute  in  Mas- 
sachusetts provides  for  divorce  "for  gross  and  confirmed 
drunkenness  caused  by  the  voluntary  and  excessive  use  of 
opium  or  other  drugs."  *    In  Pennsylvania,  where  drunken- 

1  Dawson  v.  Dawson,  38  Ma  Ap.  169;  Youngs  v.  Youngs,  180  IlL  230, 

169.  22  N.  E.  806.    See,  also,  Barber  v. 

»Com,  V.  Whitney,  11  Cush.  477.  Barber,  14  Law  Reporter,  375, 

*  Dawson  v,  Dawson,  28  Mo.  Ap.  *  Mass.  Stat  1889. 
24 
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Bess  is  not  a  cause  of  divorce,  it  is  held  that  the  habitual  use 
of  opium  to  the  neglect  of  household  duties  is  not  cruelty.* 
If  one  of  the  married  parties  suffers  from  habitual  and  ex- 
cessive use  of  opiates  or  similar  drugs  to  such  an  extent  as 
to  defeat  the  purposes  of  the  marriage  relation,  the  injured 
party  has  no  cause  for  divorce.  Here  is  a  form  of  miscon- 
duct as  serious  as  habitual  drunkenness,  and  within  the  rea- 
son and  policy  of  our  law  of  divorce,  yet  the  legislature  has 
not  made  it  a  cause  for  divorce.  !^or  have  the  courts  the 
discretionary  power  to  grant  relief  in  such  ca«es,  although 
it  should  appear  that  it  is  unjust  to  deny  relief,  and  yet 
grant  relief  where  the  same  elBfect  was  produced  by  a  differ- 
ent form  of  intoxicant. 

§  354.  The  fcabit  must  be  shown  by  proving  fre«aoiit 
recarrenee. — A  single  act  of  drunkenness,  however  pro- 
longed, is  not  sufficient.  Nor  is  occasional  drunkenness,  or 
the  fact  that  defendant,  when  under  influence  of  liquor,  is 
boisterous,  quarrelsome  and  offensive.^  It  must  be  a  habit, 
persistent  and  continued.  Frequent  indulgence  to  excess 
must  be  shown.  It  is  not  the  use  of  intoxicants,  but  the 
abuse  of  them  so  long  continued  as  to  form  a  habit.'  The 
nature  and  extent  of  the  habit  which  will  constitute  ^^  habit- 
ual gross  drunkenness^'  has  been  clearly  defined:  ^^Occa- 
gaonal  acts  of  intemperance  are  not  sufficient  to  make  one 
an  habitual  drunkard.  There  must  be  an  involuntary  tend- 
ency to  become  intoxicated  as  often  as  the  temptation  is 
presented,  which  comes  from  a  fixed  habit,  acquired  from 
frequent  and  excessive  indulgence.  The  man  is  reduced  to 
that  pitiable  condition  in  which  he  either  makes  no  vigorous 
effort  to  resist  and  overcome  the  habit,  or  his  will  has  be- 
come so  enfeebled  by  indulgence  that  resistance  is  impos- 
sible.   ...    He  is  an  habitual  drunkard  because  he  is 

1  Holland  v.  Holland,  4  Leg.  Gaz.  '  Mack  v.  Handy,  89  La.  An.  491 ; 

372;  Harris'  Appeal,  2  W.  N.  C.  331 ;  Golding  v.  Gk>lding,  6  Ma  Ap.  602; 

Bean  v.  Bean,  11  Lancaster  R  138.  Bums  v.  Bums,  13  Fla.  869;  Brown 

'Powers  v.  Powers,  20  Neb.  529,  v.  Brown,  88  Ark.  324. 
31  N,  W.  L 
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commonly  or  frequently  in  the  habit  of  getting  drunk, 
although  he  may  not  be  always  so."  ^ 

§  S55.  Negative  eyidenee  of  temperance  is  not  sufAcient 
defense, — Where  the  defendant's  habit  has  been  shown  by 
testimony  of  a  witness  who  had  an  opportunity  to  observe 
him  daily,  the  defendant  does  not  overcome  this  testimony 
by  proof  that  others  who  have  some  knowledge  of  his  hab- 
its have  never  seen  him  intoxicated.-  It  has  been  remarked 
of  this  kind  of  testimony  that  little  stress  should  be  laid 
on  "  the  fact  that  some  witnesses  having  a  pretty  fair  knowl- 
edge of  his  habits,  never  saw  him  intoxicated.  Such  evi- 
dence is  negative  only,  and  does  not  disprove  the  affirmative 
evidence  of  those  who  testify  to  having  seen  him  drunk."  • 
But  the  court  will  give  due  weight  to  a  defendant's  denial 
where  the  near  neighbors  testify  that  they  are  intimate  and 
never  saw  defendant  under  the  influence  of  liquor,  and  did 
not  know  the  defendant  drank  at  all.^  It  is  no  defense  to 
this  cause  for  divorce  that  defendant  is  a  good  farmer,  and 
kind  and  attentive  to  his  family  when  sober;  or  that  the 
wife  was  unrefined  and  given  to  profanity,  and  had  not  re- 
buked him  for  using  liquor  to  excess.^ 

§  356.  The  habit  must  be  continuous. — The  habit  must  be 
continuous  and  not  interrupted  by  a  length  of  time  showing 
reformation  or  cessation  of  the  habit.  The  courts  have  not 
always  determined  to  what  extent  the  habit  must  be  contin- 
uous.* Six  months'  abstinence  was  in  one  case  held  sufficient 
to  disprove  the  habit  where  the  defendant  kept  liquor  in  his 
house  during  that  time.'  The  drunkenness  is  not  sufficiently 
continuous  where  the  defendant  drank  to  excess  at  certain 
time,  but  has  remained  free  from  the  habit  for  several  years 

1  McBee  r.  McBee,  23  Or.  329,39  «  Berryman  i\  Berry  man,  59  Mich. 

P.  887.  605,  26  N.  W.  789. 

^Richards   v.    Richards,    19   IlL  ^ Dunn  v.  Dunn,  63  CaL  176;  Rose 

Ap.  465;  McGill  v,  McGiU,  19  Fla.  v.  Rose,  9  Ark.  507;  Leake  v.  Lin- 

341.  ton,  6  La.  An.  262 ;  Brown  v.  Brown, 

'  Murphy  v.  People,  90  IlL  59.  33  Ark.  334. 

^Meathe  v.  Meathe,  83  Mich.  150,  ^Meathe  v.  Meathe,  88  Mich.  150, 

47  N.  W.  109.  47  N.  W.  109. 
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before  the  commencement  of  the  suit.^  An  instmction  that 
the  habit  must  be  persisted  in  for  the  "  continuous  period  of 
two  years  "  was  held  objectionable,  for  the  jury  might  infer 
that  this  meant  "  continually  in  an  intoxicated  state."  *  The 
habit  must  be  shown  to  have  been  indulged  in  for  "  one  year 
immediately  preceding  the  filing  of  the  complaint "  if  re- 
quired by  statute.'  Where  the  habit  is  so  fixed  that  tempta- 
tion cannot  be  resisted,  it  is  held  continuous,  although  the 
defendant  is  sometimes  sober  and  does  not  always  drink  to 
excess.* 

§  357.  Drunkenness  and  wasting  estate. —  In  Kentucky 
a  divorce  is  authorized  for  a  "  confirmed  habit  of  drunken- 
ness on  the  part  of  the  husband,  of  not  less  than  one  year's 
duration,  accompanied  with  a  wasting  of  his  estate,  and 
without  any  suitable  maintenance  of  his  wife  and  children,"* 
In  interpreting  this  statute  in  a  case  where  the  husband  had 
no  estate  the  court  said:  "'Wasting  his  estate,' where  the 
husband  has  no  property,  should  be  deemed  to  apply  to  and 
embrace  a  man's  health,  time  and  labor,  all  of  which,  for  the 
purpose  of  supporting  himself  and  family,  are  essentially  his 
estate."  A  contrary  construction,  it  was  added,  "would 
operate  solely  in  cases  similar  to  the  present,  where  the  ap- 
plication for  divorce  has  been  deferred  by  the  wife,  ^vith  the 
fond  hope  of  reformation,  until,  after  the  entire  estate  has 
been  squandered,  she  is  constrained,  for  the  protection  of 
herself  and  children,  to  ask  the  protection  of  the  law."  • 

§  358.  Sufficiency  of  the  evidence. —  This  cause,  like  all 
other  causes  for  divorce,  must  be  established  by  clear  and 

1  Gourley  v.  Gourley,  16  R.  L  705,  South  Dakota  and  Wisconsin;  two 
19  A.  142.  years  in  Idaho  and  Illinois,  and 

2  Richards  v.  Richards,  19  lU.  Ap.  three  years   in  New  Hampshire, 
465.  Ohio  and  the  District  of  Ck>lnmbia. 

>  Reynolds  v,  Reynolds,  44  Minn.  *  De  Lesdemier  v,  De  Lesdemier, 

132,  4«  N.  W.  286.    The  habit  must  45  La.  An.  1364. 

have  continued  for  the  period  of  ^  Shuck  v.  Shuck,  7  Bush  (Ky.X 

one  year  m  Arizona,  California,  806. 

Ck)lorado,  Minnesota,  Missouri,  ^  McKay  u  McKay,  18  R  Mon.  & 
Montana,  North  Dakota,  Oregon, 
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satisfactory  evidence.  All  the  essential  facts  must  be  proved 
although  the  case  is  not  contested.  If  the  defendant  intro- 
duces testimony,  the  plaintiff  must  sustain  his  case  by  the 
preponderance  of  the  evidence  as  in  other  civil  cases,  or  the 
suit  will  be  dismissed.^  Where  the  drunkenness  must  be 
such  as  to  "  render  their  living  together  insupportable,"  the 
evidence  must  show  that  the  habit  has  produced  such  un- 
happiness  and  misery  as  to  compel  the  complaining  party 
to  leave  the  home.^  The  witnesses  should  not  testify  in  gen- 
eral terms  that  the  defendant  is  an  habitual  drunkard,  and 
thus  give  their  own  conclusions  from  facts  which  are  not 
disclosed  in  their  testimony.  What  amounts  to  habitual 
drunkenness  is  a  question  of  law  for  the  court  to  determine. 
All  the  particular  facts  -and  circumstances  should  be  pre- 
sented, from  which  the  court  may  determine  whether  the 
habit  exists.'  An  ordinary  witness  who  has  had  an  oppor- 
tunity for  observation  may  give  his  opinion  whether  the 
defendant  wad  sober  or  intoxicated  on  a  particular  occasion. 
Such  testimony  is  admissible  as  being  an  opinion  on  matters 
of  common  or  general  knowledge.* 

§  359.  Habitual  drunkenness  may  be  alleged  in  general 
terms* —  It  is  a  well-established  rule  of  code  pleading  that 
conclusions  of  law  should  not  be  pleaded.  Facts  which  are 
the  logical  conclusion  from  other  facts  must  be  stated.  But 
the  facts  from  which  this  conclusion  is  inferred  are  but  evi- 
dence and  should  not  be  set  out  in  the  pleading.'^  It  has 
been  contended  that  the  complaint  should  state  how  often 
the  accused  was  intoxicated  and  to  what  extent  on  each  oc- 
casion. But  it  has  been  held  that  the  general  charge  im- 
plies the  specific  fact  that  the  defendant  was  intoxicated  on 
certain  occasions.®     To  allege  all  such  various  occasions 

1  Kline  v.  Kline,  50  Mich.  438;  'Batchelder  v,  Batchelder,  14 
McGonegal  v.  McGonegal,  46  Mich.  N.  H.  880;  Golding  v.  Golding,  6 
66.  Mo.  Ap.  602. 

2  BCack  V.  Handy,  39  La.  An.  491 ;        <  Lawson's  Expert  Evidence,  473. 
Williams  v.  Goes,  43  La.  An.  868,  9       &  Bliss,  Code  Pleading,  sec  210. 
So.  750.  <  Bums  v.  Bums,  13  Fla.  369. 
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would  be  alleging  evidence  within  the  rule  above  stated. 
An  allegation  that  defendant  is  an  habitual  drunkard  is  an 
allegation  of  a  fact  which  is  a  conclusion  from  the  evidence. 
Such  allegation  is  not  a  conclusion  of  law.^  .  It  is  sufficient 
to  allege  the  habit  in  the  language  of  the  statute,  as  that  de- 
fendant "is  habitually  intemperate;"*  or  "that  for  four 
7  years  .  .  .  last  past,  said  defendant  has  been  and  still 
is  guilty  of  habitual  intemperance  ...  to  that  degree 
that  the  intemperance  of  defendant  reasonably  inflicts  a 
course  of  great  mental  anguish  upon  said  plaintiff.'' ' 

1  Forney  v.  Forney,  80  CaL  628,       » Forney  v,  Forney,  80  CktL  258, 
22  P.  294.  22  P.  294;  followed  by  Beading  «. 

3Bnms  V.  Bvma,  18  Fk.  389.  Reading,  96  CSaL  4  80  P.  80a 
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360.  In  general. 

361.  When  this   cause  is  com- 

plete. 

362.  Pardon  and  commutation  of 

sentence. 
363k  Whether  the  conviction  and 
imprisonment  must  be  in 
the  state. 


§  364.  The  sentence  must  be  for 
the  required  time. 

365.  Marriage  to  convict  pend- 

ing appeal. 

366.  Sentence  for  life  as  a  di- 

vorce. 


§  360.  In  general. —  This  is  a  cause  for  divorce  in  most 
of  the  states.^  Generally  the  statutes  provide  that  a  divorce 
may  be  granted  where  either  patty  has  been  convicted  of  a 
felony  and  sentenced  to  imprisonment  for  a  specified  time, 
generally  two  years.'  This  cause  for  divorce  is  humane  and 
just,  but  the  reasons  upon  which  it  is  founded  are  not  stated 
in  the  reported  eases.  When  one  party  is  imprisoned,  his 
absence  is  presumed  to  be  involuntary,  tot  he  can  do  noth^ 
ing  to  terminate  the  separation.  Ko  matter  how  long  the 
imprisonment  may  continue,  the  other  party  could  not  ob- 
tain a  divorce  on  the  ground  of  desertion.'  The  refusal 
of  divorce  for  desertion  under  such  circumstances  may 
have  suggested  the  wisdom  of  making  the  oonviction  of 
crime  and  impruKmment  a  cause  for  divorce.^  The  reasons 
for  this  cause  for  divorce  are  easily  suggested.    A  oontic- 

1  Statutes  permitting  divorce  for  '  See  §  72,  Involtintar j  absence, 
this  cause  are  found  in  aU  ci  the  ^  It  could  not  have  i^niggested 
states  except  the  District  of  Co-  such  legislation  in  Massachusetts, 
lumbia,  Florida,  Maine,  Maryland,  for  desertion  was  not  made  a  cause 
New  Jersey,  New  Mexico,  New  for  divorce  in  that  state  until  after- 
Ifork  and  North  Carolina.  wards.    Leonard  v.  Leonard,  151 

2  See  Handy  v.  Handy,  124  Mass.  Mass.  151,  28  N.  £.  782. 
894;    Johnson  v,  Johnson,  Walk. 

(Mich.)  800. 
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tion  of  crime  is  sufficient  proof  that  a  party  is  unfit  for  the 
marriage  relation,  without  requiring  a  court  to  hear  anew 
the  story  of  his  ill  conduct.  And  it  is  certain  that  the  im- 
prisonment of  one  party  as  effectually  destroys  the  marriage 
relation  as  desertion.  It  deprives  the  innocent  party  of  all 
of  the  benefits  of  marriage,  and  for  all  practical  purposes  as 
completely  destroys  the  relation  as  would  death  or  divorce. 
To  deny  divorce  in  such  cases  would  be  to  restrain  marriage 
and  to  encourage  immorality,  and  condemn  the  innocent 
party  to  live  in  separation  with  aU  of  the  burdens  and  none 
of  the  benefits  of  the  marriage  relation.^ 

§  361.  When  this  cause  is  complete. —  The  fact  that  the 
party  has  committed  a  crime  is  not  alone  sufficient  to  prove 
this  cause  for  divorce.^  The  conviction  must  be  final  and 
absolute,  either  by  an  affirmance  in  the  appellate  court  or 
by  failure  of  the  convicted  party  to  appeal  during  the  proper 
time.*  Divorce  cannot  be  obtained  for  this  cause  while  the 
criminal  suit  is  pending  on  appeal.  A  double  injustice  would 
be  done  if  an  innocent  party  was  charged  and  convicted  of 
a  crime,  and,  while  trying  to  have  his  sentence  reversed,  the 
wife  could  obtain  a  divorce  and  the  custody  of  the  children, 
and  perhaps  a  division  of  the  property.  In  one  case,  how- 
ever, it  was  held  that  evidence  of  a  conviction  and  impris- 
-  onment  was  sufficient,  notwithstanding  that  the  suit  was 
then  pending  on  appeal.*  This  case  has  been  approved,  but 
it  is  wrong  in  principle.*  A  judgment  is  not  final  or  effective 
while  pending  on  appeal. 

1  Sentence  for  two  years  is  suffi-  souri,  Montana,  Nevada,  Oregon, 

cient  in  Alabama,  Georgia,  Idaho,  Tennessee,  Texas,  Utah,  Virginia, 

Pennsylvania.    Sentence  for  three  Washington.   In  Indiana  the  crime 

years  in  Michigan,  Nebraska,  Ver-  of  rape  is  "  an  infamous  crime " 

mont,  Wisconsin^  Wyoming.    Sen-  within  the  meaning  of  the  statute, 

tence  for  five  years  in  Massachu-  Poison  v.  Poison  (Ind.),  39  N.  K  49S. 

setts,  and  one  year  imprisonment  ^  Thomas  v.  Thomas,  51  HL  162. 

with  New  Hampshire.    The  con-  s.Vinsant  v,  Vinsant,  49  la.  639; 

viction  of  infamous  crime  or  felony  Rivers  v.  Rivers,  60  la.  878;  Id.,  65 

is  sufficient  in .  Arkansas,  Calif  or-  la.  568. 

nia,  Colorado,  Connecticut,  Dakota,  *  Cone  v.  Cone,  58  N.  H.  152. 

Delaware,  Illinois,  Indiana,  Iowa,  '  State  v,  Duket  (Wis.),  63  N.  W. 

Elansas,  Kentucky,  Louisiana,  Mis-  83. 
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§  363.  Pardon  and  eommntation  of  sentence. —  A  par- 
don, being  the  remission  of  guilt,  leaves  the  accused  as 
though  he  had  not  been  convicted.  It  does  not  acquit  him, 
but  gives  him  new  credit  and  capacity.  On  the  other  hand, 
a  commutation  of  his  sentence  "  affirms  his  guilt  and  simply 
mitigates  the  penalty."  From  this  it  would  seem  that,  if 
before  the  trial  of  a  suit  for  divorce  for  this  cause  the  de- 
fendant should  be  pardoned,  a  divorce  should  not  be  granted. 
Where  the  statute  provided  that  a  divorce  should  not  be 
granted  for  this  cause,  "  if  the  governor  shall  have  pardoned 
the  convict,"  it  was  held  that  a  commutation  of  the  punish- 
ment from  two  years  to  one  and  a  half  years  did  not  pre- 
vent a  divorce.*  After  a  decree  of  divorce  is  rendered  for 
this  cause,  the  pardon  of  the  convict  will  not  affect  the  de- 
cree or  restore  the  marriage  relation  with  the  convict.* 

§  363.  Whether  the  eonyiction  and  imprisonment  mnst 
be  in  the  state. —  In  the  absence  of  special  terms  of  a  stat- 
ute, it  would  seem  that  a  conviction  and  imprisonment  either 
in  or  out  of  the  state  would  be  sufficient.  "  The  ignominy 
and  disgrace  of  the  offender  is  the  same  in  one  state  or  an- 
other." *  Wherever  the  imprisonment  may  take  place,  it  pre- 
vents the  party  from  performing  the  duties  and  fulfilling  the 
obligation  of  the  marriage  relation.  No  good  reason  ap- 
pears why  the  imprisonment  in  one  state  is  not  equivalent 
to  imprisonment  in  another.  But  the  courts,  in  construing 
the  various  statutes,  have  held  that  "  the  state  prison  "  and 
"  in  the  state  prison,  or  in  a  jail  or  house  of  correction " 
means  the  state  prison  of  the  state  enacting  the  statute,  and 
therefore  an  imprisonment  in  another  jurisdiction  is  not  a 
cause  for  divorce.*  This  difficulty  is  removed  by  providing 
that  the  "conviction  either  in  or  out  of  the  state"  is  suffi- 
cient.* 

1  Young  V.  Young,  61  Tex.  191.  *Klutts  v,  Klutte,  5  Sneed,  423; 

The  Mississippi  statute  is  similar.  Martin   v.   Martin,  47   N.  H.  68; 

estate  V.  Duket  (Wis.),  63  N.  W.  Leonard  v.  Leonard,  151  Mass.  151, 

Sa      .  23  N.  E.  782. 

'  KXutta  V.  Klutts,  5  Sneed,  423.  ^  Statute  of  Delaware,  1859;  Penn- 
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§  364.  The  sentence  must  be  for  tke  required  time. — 

"Where  the  imprisonment  is  in  another  state,  the  courts  have 
shown  a  reluctance  in  granting  divorce  for  this  cause,  for 
the  reason  that  the  offense,  if  committed  at  home,  might  not 
have  been  a  felony  or  a  crime  of  such  a  degree  as  to  justify 
a  divorce.  This  has  been  remedied  by  requiring  that,  "if  , 
the  conviction  was  had  out  of  the  state^  the  crime  upon 
which  it  was  founded  shall  have  been  one  which,  by  the  laws 
of  this  state,  may  be  punished  by  two  years'  imprisonHaent 
or  more."  And  it  is  held  that  in  addition  to  this  requisite, 
the  sentence  actually  imposed  in  such  other  state  must  be 
imprisonment  for  two  or  more  years.^ 

§  3<i&.  Marriagre  t%  convict  pending  appeal. —  A  divorce 
for  this  cause  was  refused  to  a  wife  who  married  a  ocmviet 
while  the  case  was  pending  on  exceptions.  Bubflequenlly 
the  convict  was  sentenced  for  life.  At  the  time  of  the  mar- 
riage the  wife  knew  of  the  husband's  guilt,  and  took  her 
chanoes  in  his  acquittal.  She  cannot  complain  ci  a  eondi- 
tion  of  affairs  known  to  her  at  the  time  of  the  marriage.  A 
slight  delay  would  have  shown  whether  the  huabiuid  was  to 
be  a  convict,  and  would  have  prevel»ted  the  unfortunate 
affair.^ 

§  SG6.  Sentenee  for  life  as  a  Aivoree.—  The  statnte^  of 
Wisconsin  relating  to  divoiroe  provide  that  "  Wh^t  a  paarty 
shall  be  sentenced  to  imprisonment  for  hfe^  the  marriage 
shall  be  thereby  absolutely  dissolved,  without  wny  judgment 
of  divorce  or  other  legal  process;  and  no  pardon  granted  to 

flylTania»  Act  of  1891;  Eeiituekx  where  defendant  remdea    'Utsler 

Statute.  V.  Utsler,  Wright,  637. 

If  the  name  is  not  the  same  in  i  Frantz  v,  Frantz,  11  Pa.  Ca  Ct 

the  record  of  conviction  and  in  the  R.  467. 

libel  for  divorce,  parol  evidence  is  ^  Caswell  v.  Caswell,  64  Tt  0S7, 

admissible  to  show  that  both  names  24  A.  988.    Subsequently  the  wife 

denote  the  same  individual,  as  that  was  refused  divoree  for  ^sertion 

the  names  Nathan  and  Nathaniel  and  failure  to  support;  both  causes 

denote  the  same  individual,  and  being   excused  by  the   imprlsen- 

that  the  names  are  understood  to  ment  of  the  husband.    Caswell  l^ 

be  the  same  in  the  neighborhood  Caswell  (Vt),  28  A.  968. 
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the  party  so  sentenced  shall  restore  such  party  to  his  or  her 
oonjugal  rights."  This  is  a  peculiar  statute,  making  the 
judgment  and  sentence  in  a  criminal  case  operate  as  a  de- 
cree of  divorce.  It  is  clear  that  such  a  law  is  not  a  legis- 
lative divorce,  as  it  is  a  general  law  operative  in  all  such 
cases,  and  not  a  special  act  relating  to  certain  individuals. 
If  the  innocent  party  should  rely  upon  this  statute  and 
marry  another,  such  marriage  is  valid,  and  will  not  be 
^fiFeoted  by  the  subsequent  pardon  of  the  .convict.  But  if 
the  innocent  party  does  not  ratify,  the  divotoe  J6  such  a  law 
to  deprive  him  or  her  of  property  rights  without  consent, 
or  the  right  to  a  day  in  court.  It  would  seem  that  so  far 
as  the  static  of  the  innocent  party  is  concerned,  this  law  is 
valid,  as  the  state  may  declare  the  man^age  at  an  end,  for 
the  convict  for  life  is  said  to  be  "  civilly  dead,''  and  the  state 
has  the  power  to  so  declare.  But  as  to  property  rights,  such 
a  law  is  objectionable  and  perhaps  inviJid,  as  il  in  effect  de- 
prives the  innocent  of  property  rights,  such  as  dower,  curtesy 
and  maintenance,  without  due  process  of  law. 

In  a  case  arising  under  this  statute,  the  wife  married 
Duket  while  the  husband  was  confined  in  jail  under  a  life 
sentence  for  the  crime  of  murder  in  the  first  degree.  After 
this  marriage  the  supreme  court  reversed  the  sentence  against 
the  husband,  and  Duket  was  arrested  for  adultery.  The 
court  held  the  marriage  valid,  although  the  appeal  was  pend- 
ing, on  the  ground  that  the  conviction  operates  at  once  as  a 
divorce.*    The  court  seems  to  everlook  the  fact  that  the 

^  State  V.  Duket  (Wi&),  63  N.  W.  dependent  upon  condition  subse- 

83.    On  this  point   it   was   said:  quent,  express  or  implied,  but  was 

'*The  statute  was  self-executing,  without  restriction  or  condition. 

Upon  sentence  given,  the  marriage  It  did  not  suspend  the  conjugal  re- 

between  French  and  his  wife  was  lation,  but  extinguished  it;  and  the 

Absolutely     dissolved.      Nothing  language  of  the  statute  expressly 

whatever  remained  to  be  done  to  excludes  any  implication  that  the 

make  the   dissolution   operative;  reversal    of   the    sentence  might 

neither  judgment  of  divorce  nor  operate  to  restore  the  sentenced 

other  legal  process.    It  was  not  a  party  to  his  or  her  conjugal  rights, 

dissolution  of  the  marriage  nisi,  whatever  might  otherwise  be  the 
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sentence  was  not  in  effect  while  pending  in  the  supreme 
court.  The  statute  contemplates  a  valid  and  conclusive 
sentence  and  conviction.  When  the  judgment  was  reversed 
the  defendant  was  liberated  and  had  not  been  convicted  in 
legal  effect.^ 

operation  and  effect  of  a  reTersal  of  the  parties  to  contract  it  require 

by  the  common  law.    The  statute  the  dissolution  to  be  final  —  abso- 

goes  upon  the  ground  that  social  lute." 

and  public  necessities  of  the  mar-  ^  See  cases  cited  in  §§  381,  865. 
riage  relation  and  the  oompetencj 
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§  370,  The  period  of  neglect 

871.  Whether  ability  means  prop- 

erty or  capacity  for  labor. 

872.  Sufficient  pecuniary  ability. 
878.  The  husband's  ability  must 

be  shown. 
874  The  neglect  must  be  cruel 
and  wilfuL 


§  875.  And  must  leave  the  wife 
destitute. 

876.  Whether  there  is  neglect  if 

the  wife  supports  herself. 

877.  No  neglect  if  the  wife  de- 

serts. 
378.  Allegation  in  the  terms  of 
the  statute  not  sufficient. 


§  370,  The  period  of  neglect. —  The  statutes  generally 
provide  that  the  wilful  neglect  to  provide  must  be  for  one,^ 
two  *  or  three  years.*  Where  the  time  is  not  fixed  by  stat- 
ute,* it  is  for  the  court  to  determine  from  all  the  facts 
whether  the  neglect  was  substantial  and  designed  by  the . 
husband.  The  husband's  ability  must  be  shown,  and  it 
should  also  appear  that  he  is  in  no  way  prevented  from  pro- 
viding the  necessary  support.  The  length  of  time  this  neg- 
lect must  continue  is  not  material,  where  it  is  apparent  from 
all  the  facts  that  defendant  does  not  intend  to  make  any 
provision.  When  this  is  shown,  time  does  not  add  any  fur- 
ther proof  of  his  intention.  The  failure  to  support  for  a 
period  of  three  months  next  preceding  the  commencement 
of  the  action  was  held  sufBcient,  but  such  ruling  was  prob- 
ably based  on  the  peculiar  facts  of  the  case.  The  husband 
refused  to  pay  certain  instalments  of  alimony  and  appealed. 
Pending  this  appeal  the  wife  brought  a  second  action  for 
failure  to  support,  and  was  allowed  a  decree  as  stated.    Had 


1  California,  Colorado,  North  Da- 
kota, South  Dakota,  Nevada. 

2  Idaho^  Indiana. 
'Delaware^  Ohia 


^  Wyoming,  Arizona,  Maine,  Mas- 
sachusetts, Michigan,  Nebraska^ 
New  Mexico,  Rhode  Island,  Utah, 
Vermont,  Wisconsin. 
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the  action  been  based  on  neglect  for  three  months  without 
other  circumstances,  the  result  might  have  been  different* 

§  371.  Whether  ability  means  property  or  capacity  for 
labor. —  While  all  the  authorities  agree  that  the  husband's 
ability  must  be  shown,  yet  the  courts  are  divided  as  to  the 
nature  of  the  husband's  ability.  The  early  opinions  hold 
that  the  husband^s  ability  must  be  actual,  ready  means,  and 
not  simply  the  capacity  for  any  kind  of  labor  which  will 
earn  money.  There  is  of  course  a  distinction  between  ability 
to  labor  and  the  possession  of  earnings  from  that  labor,  for 
there  must  be  an  opportunity  to  work,  and  also  the  actual 
receipt  of  the  earnings.  But  this  distinction  is  not  always 
apparent.  In  one  case  it  was  shown  that  the  husband,  a 
laboring  man,  had  during  his  absence  been  in  good  health 
and  able  to  work.  Such  proof  was  held  insufficient.  "  No 
neglect  of  the  husband,  in  cases  of  this  kind,  to  make  pro- 
vision for  his  wife's  support,  is  a  good  cause  for  divorce, 
unless  it  was  in  his  power  to  do  so,  and  we  are  of  the  opin- 
ion that  the  husband  cannot  be  considered  as  having  the 
power  to  make  such  provision,  within  the  meaning  of  the 
statute,  unless  he  has  property.  It  is  not  enough  to  show 
that  he  has  been  able  to  labor;  it  must  be  distinctly  shown 
that  he  has  actual  property  sufficient  to  enable  him  to  make 
such  provision.*  By  requiring  actual  property,  it  leaves  the 
lazy,  shiftless  husband  free  from  any  neglect  of  duty  when 
he  refuses  to  work.  If  or  is  it  a  fair  construction  of  the  term 
"  ability"  to  say  that  it  denotes  property  only  when  the  usual 
and  ordinary  meaning  of  the  word  is  the  state  of  being  able^ 
having  the  power. 

From  the  above  it  would  seem  that  a  frugal,  industrious 
husband,  with  some  means,  is  guilty  of  neglect  if  he  does  not 
provide  for  his  family,  but  not  the  lazy  husband,  who,  hav- 
ing the  capacity  to  labor,  refuses  the  opportunity.  Under 
such  decisions  the  real  question  would  be,  had  the  defend- 
ant any  property  or  money  so  that  he  could  have  provided 

1  Vamey  v.  Varney,  58  Wis.  19, 16       2  p.  v.  F.,  1  N.  H.  19a 
N.W.  3«. 
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had  he  so  desired.  But  it  seems  clear  that  the  offense  is  the 
wilful  neglect  to  provide  when  a  provision  could  have  been 
made.  The  duty  of  support  is  neglected  when  the  husband 
wilfully  refuses  to  labor  when  he  has  the  ability  and  oppor- 
tunity. 

In  Wisconsin  it  is  held  that  the  words  "  being  of  suflBcient 
ability,"  as  used  in  the  statute,  refer  as  well  to  capacity  or 
skill  to  earn  or  acquire  money  as  to  property  actually  owned. 
A  husband  may  earn  money  by  his  industry  or  labor,  or  he 
may,  and  often  does,  gain  a  fortune  or  receive  a  large  salary 
in  consequence  of  his  skill  in  some  direction,  and  thus  be- 
comes able  to  support  his  wife  and  family.  Ability  and 
refusal  to  support  constitute  one  act  of  delinquency;  and 
where  a  man  has  a  physical  and  mental  power  to  acquire 
means,  he  comes  withm  tixe  intent  of  the  L} 

§  372.  '^  Sufficient  pecimiary  ability."  —Where  the 
questioA  is  open,  as  it  is  under  the  Wisconsin  statute,  there 
is  room  for  discussion,  but  the  Vermont  statute  in  direct 
terms  requires  "pecuniary"  abUity.  The  term,  "sufficient 
})eouniary  ability,"  clearly  denotes  means  as  distinguished 
from  ability  to  labor.  Such  construction  was  given  to  the 
term  by  the  supreme  court ;  but  the  legislature,  about  the 
same  time,^  declared  that  the  words  "  are  hereby  construed 
to  mean  sufficient  ability  to  provide  suitable  maintenance 
for  a  wife,  whether  derived  from  the  income  of  property, 
personal  labor  or  any  other  source." '  The  court  construed 
the  statute  to  include  the  husband's  "  means  in  property  to 
provide  the  necessary  maintenance  for  the  wife,  and  not 
to  his  capacity  for  acquiring  such  means  by  his  labor.  It 
may  consist  of  money,  wages  which  the  husband  receives 
for  his  own  labor,  or  money  derived  from  any  other  source."  * 

§878.  The  husband's  ability  must  be  shown. — Whether 
the  ability  is  pecuniary,  or  ability  to  earn  money  and  thus 

1  State  V,  Whitman,  70  Wis.  47a       ^  Farnsworth  v.  Famsworth,  58 

2  Act  of  1886.  Vt.  555. 
2  Jewett  V,  Jewett,  61  Vt.  370, 17 

A.  784 
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support  his  wife,  it  is  clear  that  such  ability  must  be  shown. 
For  the  offense  is  not  shown  by  proof  of  neglect  alone. 
There  mu§t  be  neglect  coupled  with  ability  to  provide.^  It 
is  also  held  that  proof  that  the  husband  once  had  the  ability 
is  not  sufficient.  His  continued  ability  during  his  absence 
must  be  shown.* 

§  374.  The  neglect  to  provide  must  be  cruel  and  wil- 
ful.—  The  neglect  to  provide  is  alone  insufficient  where  such 
neglect  is  required  by  statute  to  be  "gross,  wanton  and  cruel." ' 
Mere  neglect  for  fifteen  years  to  furnish  anything  for  fam- 
ily support  is  not  sufficient  where  the  wife  has  prevente<l 
suffering  by  supporting  herself  and  children  from  her  own 
earnings.  It  was  suggested  "  that  under  some  circumstances 
a  sudden  and  continued  refusal  to  provide  the  necessaries  of 
life  to  a  wif e,^  who  is  left  thereby  with  her  children  to  her 
own  earnings,  would  be  regarded,  within  the  meaning  of  the 
statute,  as  'gross,  wanton  and  cruel;'  "  as  where,  from  pre- 
vious habits  or  mode  of  life,  or  state  of  health,  or  incapacity 
to  labor  from  any  cause,  such  conduct  would  cause  "  injury 
to  health,  or  danger  of  such  injury,  or  reasonable  apprehen- 
sion thereof."  *  And  the  degree  of  cruelty  did  not  seem 
sufficient  to  the  same  court  where  the  husband,  with  plenty 
of  work  at  good  wages,  deserted  his  wife  about  the  time  of 
confinement,  leaving  no  provision  for  her  support,  and  he 
had  not  since  been  heard  of.  "  The  necessary  element  of 
cruelty, '  causing  injury  to  health,  or  danger  of  such  injury, 
or  reasonable  apprehension  thereof,'  was  wanting."  *  Wil- 
ful desertion  is  not  sufficient;  the  other  requirements  must 
also  be  shown.*  The  neglect  is  cruel  and  wanton,  if  the 
husband  sells  the  wife's  personal  property  and  mortgages  all 

iHarteau  v.  Harteau,  14  Pick,  kle  v.  Runkle,  96  Mich.  493,  52  N. 

181;    Da8hl>ack   v.   Dashback,   62  W.  2. 
Mich.  822.  *  Peabody  v.  Peabody,  104  Mass. 

2  Jones  V.  Jones,  58  K  H.  266;  195. 
citing  Fellows  v.  Fellows,  8  N.  H.       »  Holt  v.  Holt,  117  Masa  20a 
166;  Davis  v.  Davis,  87  N.  H.  191.  »  Mandigo  v.  Mandigo,  15  Vt  786; 

»  Lime  V.  Lillie,  65  Vt  109;  Run-  Jennings  v,  Jennings,  16  Vt.  607. 
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the  rents  of  her  real  estate,  and  leaves  her  without  means 
and  refuses  to  provide  for  her.^ 

This  cause,  in  common  with  other  causes  for  divorce,  does 
not  justify  a  divorce  if  the  defendant  does  not  act  freely  and 
with  intent  to  injure  the  innocent  party.  The  defendant's 
insanity  excuses  him  from  the  duty  to  provide.*  Imprison- 
ment for  crime  excuses  the  husband  if  he  have  no  other 
resources  than  his  own  labor.'  It  is  true  that  the  lack  of 
ability  is  caused  by  his  own  fault.  But  this  does  not  prove 
that  he  wilfully  neglects  to  provide.  A  divorce  cannot  be 
granted  on  estoppel.  A  cause  must  be  proved  within  the 
provision  of  the  statute.* 

§  375.  And  must  leave  the  wife  destitute. —  There  is  no 
<5onflict  among  the  authorities  that  the  neglect  must  leave 
the  wife  destitute.'  Such  neglect  could  not  be  "gross, 
wanton  and  cruel "  if  the  wife  did  not  suffer  by  her  changed 
condition. 

§  376.  Whether  there  is  neglect  if  the  wife  supports 
herself. — But  if  the  wife  makes  the  best  of.  the  situation 
and  supports  herself  by  her  own  earnings,  shall  her  self- 
support  deprive  her  of  divorce  ?  The  delictum  of  the  hus- 
band is  the  same  whether  the  deserted  wife  suffers  in  idle- 
ness or  earns  a  living  by  her  own  effort.  The  element  of 
<5ruelty  is  not  wanting  where  the  wife  is  forced  to  unaccus- 
tomed labor.*  But  it  has  been  held  that  the  wife's  earnings 
belong  to  a  conmion  fund,  and  if  the  husband  consent  that 
the  wife's  earnings  should  be  applied  to  her  support,  and  are 
are  sufBcient  for  that  purpose,  there  has  been  no  breach  of 

^  Hurlburt  v.  Hurlburt,  14  Vt  561.  son  v,  Johnson,  4  Wia  185;  Hooper 

See,  also,  Fuller  v.  FuUer,  10  Neb.  v.  Hooper,  19  Mo.  855;  Ahrenfeldt 

14^  4  N.  W.  188;  Segear  v.  Segear,  v.  Ahrenfeldt,  1  Hoffman  (N.  Y.), 

a3  Neb.  306,  86  N.  W.  536.  697;  Hurlburt  v.  Hurlburt,  14  Vt. 

2  Baker  v.  Baker,  82  Ind.  146.  661 ;  Peabody  v.  Peabody,  104  Mass. 

»CasweU  v,  Caswell  (Vt),  28  A.  195;  Holt  v.  Holt,  117  Mass.  202; 

«88.  Whitacre   v,  Whitacre,  64  Mich. 

« Hammond  v.  Hammond,  15  R.  232,  81  N.  W.  827. 
X  40, 28  A.  14a  6  Keeler  v.  Keeler,  24  Wis.  522. 

A  Cram  v.  Cram,  6  N.  H.  87;  John- 
25 
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duty  and  no  cause  for  divorce.*  The  consequence  of  such 
doctrine  is  that  the  wife  who  supports  herself  cannot  obtain 
a  divorc^  from  a  shiftless  husband.  The  reasons  advanced 
have  been  overlooked  or  disregarded  in  later  adjudications. 
The  fact  itself  that  the  wife  is  dompelled  to  labor  is  direct 
proof  of  the  husband's  neglect  of  duty,  and  is  considered, 
with  other  facts,  as  a  cause  for  divorce.* 

§  377.  No  neglect  if  wife  deserts,—  The  husband's  duty 
is  to  support  the  wife  at  the  home.  She  cannot  leave  the 
home  without  suflBcient  legal  excuse  and  demand  a  separate 
maintenance.'  But  for  a  justifiable  cause  she  may  leave  the 
husband  and  demand  separate  support,  and  his  neglect  or 
refusal  to  thus  provide  will  constitute  this  cause  for  divorce.* 
The  justifiable  cause  in  this  case  must  be  some  misconduct 
of  the  husband  which  would  entitle  the  wife  to  a  divorce. 
If  his  misconduct  was  not  a  cause  for  divorce,  it  was  the 
duty  of  the  wife  to  return.* 

§  378.  Allegation  in  tlie  terms  of  tlie  statute  not  snffi- 
eient. —  All  tjbe  material  facts  which  constitute  this  cause 
should  be  alleged ;  as,  that  the  husband  has  sufScient  abil- 

1  '<  If  those  common  necessaries  mon  fond),  the  rule  of  law  which 

are  provided  by  the  earnings  of  makes  the  wife's  income  his,  can 

either  husband  or  wife,  there  is  no  only  ^  by  artificial  construction  be 

such  wilful  neglect  as  is  contem-  bent  into  the  conclusion  that  he 

plated  by  the  statute.    The  earn-  supports  her.   Such  a  rendering  of 

ings  of  both  go  into  a  common  the  statute  is  not,  it  is  submitted, 

fund  and  become  conmion  prop-  necessary,  and  is  not  what  a  rea- 

erty,  the  control  and  disposition  of  sonable  legislative  body  may  be 

which  belong  to  the  husband,  and  presumed  to  have  meant  in  fact-*^ 

when  applied  by  him,  or  with  his  ^^elshaupt   v.   V^eishaupt,   27 

assent,  for  her  support,  and  are  Wi&  621. 

sufficient  for  that  purpose,  there  is  •  Qourlay  v,  Qourlay,  16  R  L  705, 

no  basis  for  a  decree,  and  the  ap-  19  A.  142;  RandaU  v.  Randall,  87 

plication  must  fail'*  Washburn  v.  Mich.  663L 

Washburn,  9  CaL  476,  foUowed  by  *Page  v.   Page,   61    Mich.  88; 

Rycraf t  v.  Rycraf t,  42  CaL  444    In  Brown  v.  Brown,  22  Mich.  241. 

commenting   on    this   reasoning,  ^To    determine   what  conduct 

Bishop   says   (2d  voL,  sec  1802):  wiU  justify  a  separation,  see  I^ 

'*  But  if,  utterly  without  excuse,  he  sertion,  §§  92-97. 
contributes  notiiing  to  it  (the  com- 
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ity,^  and  that  he  has  for  the  required  length  of  time  neg-  . 
lected  and  refused  support,  and  the  facts  showing  that  the 
neglect  was  "  gross,  wanton  and  cruel ''  if  required  by  stat- 
ute. It  was  once  suggested  that  the  general  allegation 
would  have  been  sufScient,  but  in  that  case  the  material 
facts  had  been  alleged,  and  such  ruling  was  not  necessary  to 
sustain  the  pleading.'  The  complaint  should  state  the  facts 
as  required  by  the  code,  and  a  general  allegation  will  not  be 
sufficient  to  sustain  the  findings  after  the  decree  is  entered.* 
It  appears  that  in  the  cases  where  the  complaint  wa45  held 
sufficient  there  had  been  an  attempt  to  state  the  material 
facts.* 

1  Ward  V.  Ward,  20  Wis.  260.  «  Chaffee  v.  Chaffee,  15  Mioh.  184; 

2Brown  v.  Brown,  22  Mich.  242.    Keeler  v,  Keeler,  24  Wis.  522. 
sDeToe  v.  Deyoe,  51  CaL  548. 
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§  379.  Pregnancy  unknown  at  mar- 
riage. 

880.  Ante-nuptial  incontinenoe. 

881.  Voluntary  separation. 

882.  Groes  neglect  of  duty. 

888.  Divorce  obtained  in  another 

state. 
384  Inability  to  live  together  in 

X>eace  and  happiness. 
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887.  Violent  and   ungovernable 
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§  888.  Divorce  at  discretion  of  the 
court 

889.  Conduct  rendering  cohab- 

itation   unsafe  and    im- 
proper. 

890.  Indignities  rendering  condi- 

tion intolerable. 

891.  Uniting  with  Shakers. 
893.  PubUc  defamation. 
898.  Sodomy  or  buggery. 


§  379.  Pregnancy  unknown  at  marriage. — In  many  of 
the  states  this  is  a  canse  for  divorce  by  statute.  Where  no 
statute  exists,  marriages  may  be  annulled  for  this  cause  as 
being  a  form  of  fraud  rendering  the  marriage  voidable;  and 
if  the  statute  is  silent  as  to  the  causes  for  annulment  of  mar- 
riage, courts  of  equity  will  have  the  power  to  annul  mar- 
riages for  this  cause  under  their  general  jurisdiction  of  cases 
involving  fraudulent  contract.^ 

The  various  statutory  terms  on  this  subject  contain  pro- 
visions somewhat  changing  the  common  law.  Perhaps  in 
no  case  is  it  required  that  the  female  be  conscious  that 
she  is  pregnant  by  another;  but  while  the  question  is  not 
yet  determined  at  common  law,  it  is  clear  that  the  statutes 
make  her  pregnancy  by  another  a  cause  irrespective  of  her 
knowledge  of  her  condition.  The  husband  may  obtain  di- 
vorce in  Alabama  "  when  the  wife  is  pregnant  at  the  time 
of  the  marriage,  without  his  knowledge  or  agency,"  and  sim- 
ilar statutes  are  found  in  Georgia,  Kansas,  Kentucky,  Mis- 

1  See  Fraud,  §  601. 


§  379.]  OTHER  CAUSES   FOE  DIVOECE.  389 

siasippi,  Misaouri,  North  Carolina,  Tennessee,  Virginia,  "West 
Virginia,  Wyoming.  The  Iowa  statute  contains,  in  addition 
to  the  above,  the  condition:  '^Unless  the  husband  have  an 
illegitimate  child  or  children  then  living,  which  was  unknown 
to  the  wife  at  the  time  of  their  marriage."  This  condition 
was  evidently  inserted  to  place  both  parties  upon  an  equality 
as  to  licentious  conduct  prior  to  the  marriage. 

If  pregnancy  is  the  gist  of  the  offense  under  these  stat- 
utes, then  the  knowledge  of  the  wife  is  immaterial.  She 
knows  that  her  fornication  might  produce  this  result.  If 
she  consents  to  marry  before  she  ascertains  the  result  of  such 
fornication,  she  is  guilty  of  fraud  in  contracting  marriage  in 
such  condition.  Her  incapacity  exists  whatever  may  be  her 
knowledge  of  it,  and  therejfore  her  concealment  or  misrep- 
resentation will  not  be  a  necessary  element  of  the  proof. 

The  question  whether  a  divorce  will  be  granted  where 
the  complainant  has  had  sexual  intercourse  with  her  before 
marriage  has  not  been  determined.  If  the  intercourse  oc- 
curred during  the  period  of  conception  the  complainant  will 
fail  in  his  proof.  But  if  the  intercourse  occurred  at  a  time 
when  the  woman  must  have  known  of  her  condition,  the 
question  then  presented  is,  did  she  submit  to  such  inter- 
course with  the  fraudulent  intent  to  bring  about  the  mar- 
riage and  thus  fasten  upon  him  the  child  of  another  ?  The 
motives  and  actions  of  both  parties  are  to  be  carefully  ex- 
amined where  the  first  intercourse  between  them  occurred 
when  the  woman  was  pregnant  by  another;  and  in  no  case 
should  the  man  be  denied  relief  unless  he  has  caused  or  con- 
sented to  the  conditions  of  which  he  complains. 

It  has  not  been  adjudicated  that  this  cause  for  divorce 
can  be  maintained  where  the  child  is  still-bom.  It  is  diiii- 
cult  to  say  whether  this  statute  proceeds  upon  the  fraud 
practiced  upon  the  husband  by  representing  herself  as  vir- 
tuous, or  upon  the  ground  that  the  woman,  being  pregnant 
by  another,  is  incapacitated  from  bearing  children  which  are 
the  fruit  of  the  marriage.  If  the  offense  is  fraud,  the  cause 
for  divorce  existed  as  soon  as  the  marriage  was  entered  into. 
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But  generally  the  language  of  the  statute  is  such  that  mere 
pregnancy  by  another  at  the  time  of  the  marriage  is  suffi- 
cient,  and  the  fact  that  such  pregnancy  resulted  in  a  still- 
born child  would  not  alter  the  case. 

It  must  be  presumed  from  the  usual  course  of  human  con- 
duct and  the  intimacy  of  the  parties  which  usually  precedes 
marriage,  that  the  man  knows  the  condition  of  the  woman 
he  is  about  to  marry,  and  marries  her  under  a  belief  that  he 
is  father  of  the  unborn  child.  This  presmmption  is  almost 
overpowering  where  the  birth  occurs  shortly  after  the  mar- 
riage. He  may  show,  however,  that  the  woman  conceale<l 
her  dbndition  by  draperies  and  other  devices,  or  that  he  was 
not  with  her  any  considerable  time  before  the  ceremony 
was  performed,  or  was  young  and  ignorant  of  the  signs  of 
pregnancy.  Where  the  child  is  bom  several  months  after 
the  marriage,  the  presumption  that  the  husband  is  the  father 
must  be  overcome  by  satisfactory  proof  that  he  had  no  inter- 
course with  her  during  the  period  of  conception.* 

§  380.  Ante-nuptial  incontinence. —  Incontinence  before 
marriage  is  not  adultery,  nor  is  the  concealment  of  such  un- 
chastity  such  a  fraud  as  will  render  the  marriage  voidable.* 
The  policy  of  the  law  is  to  refuse  to  grant  divorce  for  any 
ante-nuptial  misconduct.  Marriage  is  to  be  a  "  gateway  to 
repentance  and  virtue,"  and  all  the  past  must  be  quieted 
and  overlooked.  Otherwise  many  marriages  would  be  dis- 
turbed by  bringing  into  court  all  offenses  discovered  after 
marriage,  and  thus  discourage  the  marriage  of  those  who 
have  sinned  and  to  some  extent  encourage  them  to  continue 
prostitution.  It  is  to  be  regretted  that  a  doctrine  so  sound 
and  based  upon  undisputed  principles  of  public  policy  should 
be  abrogated  by  legislation  in  some  of  the  eastern  states. 

In  Maryland  the  husband  may  obtain  an  absolute  divorce 
"When  tiie  woman,  before  marriage,  has  been  guilty  of 
illicit  carnal  intercourse  with  another  man,  the  same  being 
unknown  to  the  husband  at  the  time  of  the  marriage,  and 

iMcCullough  17.  MoCullough,  69       ^See  §  604 
Tex.  682,  7  S.  W.  593. 
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when  such  carnal  connection  shall  be  proved  to  the  satis- 
faction of  the  court."  In  Virginia  the  husband  is  entitled 
to  an  absolute  divorce  when,  "  Prior  to  such  marriage,  (the 
wife)  had  been,  without  the  knowledge  of  the  husband,  a 
prostitute."  These  statutes  are  silent  as  to  like  conduct  of 
the  husband.  But  in  West  Virginia  either  party  may  ob- 
tain an  absolute  divorce  where,  without  the  knowledge  of 
the  other,  the  wife  was  "  notoriously  a  prostitute,"  or  the 
husband  "notoriously  a  licentious  person."  Such  causes 
for  divorce  are  in  direct  conflict  with  the  best  interests  of 
society  and  the  parties  themselves.  The  statutes  ignore  the 
encouragement  to  reform,  so  prominent  in  divorce  and  crimi- 
nal law.  It  permits  a  husband  to  desert  a  wife  when  she 
confesses  her  guilt  to  him.  If  he  condones  her  oflFense  and 
continues  to  live  with  her,  the  question  is  not  settled,  for  he 
can  pretend  to  discover  her  offense,  and,  aided  by  what  she 
has  confessed,  he  may  discover  at  any  subsequent  time  the 
evidence  which  will  procure  a  divorce.  In  the  suit  her  con- 
fession and  his  forgiveness  cannot  be  established  against  his 
denial.  Thus  the  wife  who  has  transgressed  in  her  youth 
is  always  at  the  mercy  of  the  husband ;  a  return,  it  would 
seem,  to  the  laws  of  that  rude  age  when  Moses  permitted 
the  Jews  to  divorce  their  wives  whenever  they  found  "  some 
uncleanness  "  in  them.* 

§  381.  Yolnntary  separation. —  In  some  states  it  is  a 
cause  for  divorce  that  the  parties  have  lived  separate  for  a 
definite  period.^  This  is  a  new  cause  for  divorce  and  exists 
in  but  few  states.  The  provision  "  is  based  upon  the  prin- 
ciple that  where  husband  and  wife  have  voluntarily  lived 
entirely  separate  for  a  period  of  five  years,  the  interests  of 

1  Deuteronomy,  24:1.    **  When  a  it  in  her  hand  and  send  her  out  of 

man  hath  taken  a  wife,  and  mar-  his  house." 

ried  her,  and  it  come  to  pass  that  ^Kentucky  Statute.  Either  party 

she  find  no  favor  in  his  eyes,  he-  may  ohtain  a  divorce  where  they 

<»use  he  hath  found  some  unclean-  have  heen  ^living  apart  without 

ness  in  her:  then  let  hinn  write  any  cohabitation  for  five  consecu- 

him  a  biU  of  divorcement  and  give  tive  years  next  before  the  applica* 

tion." 
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society  and  public  morality,  as  well  as  the  good  of  the  par- 
ties themselves,  will  best  be  promoted  by  a  dissolution  of 
the  marriage  relation."  ^  It  is  clear  that  this  statute  enables 
the  parties  to  obtain  a  divorce  by  their  own  agreement ; 
but  the  best  interest  of  the  state  is  subserved  by  enabling 
one  of  the  parties  to  terminate  an  agreement  to  live  sepa- 
rate. Public  policy  encourages  the  marriage  relation  in  its 
integrity  and  not  marriages  which  exist  in  name  only. 
Where  the  parties  have  for  five  years,  by  mutual  consent, 
disregarded  the  duty  of  cohabitation,  it  may  justly  be  in- 
ferred that  neither  of  them  desires  to  renew  the  relation  of 
husband  and  wife;  and  that  the  love  and  confidence  which 
should  exist  in  that  relation  has  ceased  to  exist.  After 
such  period  the  public  should  not  protect  either  of  the  par- 
ties in  this  unlawful  separation,  but  should  enable  the  hus- 
band to  free  himself  from  an  xmfaithf ul  wife  and  to  escape 
all  further  liability  for  her  support,  and  should  enable  the 
wife  to  free  herself  from  an  alliance  which  she  was  unable 
to  endure.  To  permit  divorce  in  such  cases  is  to  encourage 
marriage,  to  enable  those  living  in  adultery  or  maintaining 
secret  alliances  to  publicly  enter  into  the  marital  relation. 
If  the  parties  have  made  a  mistake  in  their  marriage,  their 
punishment  is  sufficient  without  refusing  a  divorce.  What 
interest  has  the  state  in  refusing  divorce  in  such  cases?  It 
is  answered  that  such  a  precedent  or  law  will  encourage  a 
belief  in  those  about  to  marry  that  the  marriage  relation  is  a 
trivial  obligation,  to  be  hastily  cast  aside  by  mutual  consent. 
If  there  is  force  in  this,  there  is  more  force  in  the  objection 
that  rigorous  divorce  laws  are  calculated  to  discourage  mar- 
riage among  the  intelligent  by  imposing  severe  and  unneces- 
sary penalties  upon  unfortunate  but  innocent  people.  When 
a  plaintiff  seeks  divorce  after  a  separation  of  five  years,  the 
circumstances  of  the  leaving  are  difficult  of  proof.  All  the 
reasons  for  enacting  statutes  of  limitations  apply  to  actions 
of  this  kind,  because  aU  the  circumstances  must  be  shown  to 
enable  the  court  to  judge  whether  the  separation  was  with 

iCole  V.  Cole,  27  Wis.  53t 
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consent,  or  whether  there  was  an  intent  to  desert.  But 
under  this  statute  the  circumstances  of  the  leaving  are  not 
so  material,  as  a  dissolution  may  be  decreed  for  either  sepa- 
ration  with  consent,  or  separation  against  the  will  under  the 
usual  statute.  The  separation  required  by  the  statute  is  one 
that  implies  a  cessation  of  the  relation  of  husband  and  wife. 
The  parties  may  cohabit  in  the  same  house,  but  if  they  oc- 
cupy different  rooms  and  discontinue  sexual  intercourse,  this 
is  a  sufficient  separation.^  Where  a  husband  pays  the  wife 
for  his  board  and  occupies  a  separate  room  in  her  house 
with  her  consent,  and  the  wife  does  nothing  to  induce  the 
husband  to  return,  and  refuses  all  offers  to  renew  marital  re- 
lation, the  separation  is  voluntary.^  A  husband  left  the 
state  and  remained  away  more  than  nine  years,  wrote  ta 
others  but  not  to  the  wife,  and  made  no  provision  for  their 
living  together  or  for  the  support  of  the  family,  although 
he  was  of  sufficient  ability.  The  circuit  court  refused  a  de- 
cree, because  the  evidence  did  not  show  a  voluntary  separa- 
tion, but  the  supreme  court  granted  the  wife  a  divorce. 
"  The  husband  has  continued  absent  from  his  wife  during 
the  statutory  period  without  any  apparent  cause.  "We  must 
presimie  that  he  has  done  so  voluntarily,  as  it  was  so  easy 
for  him  to  make  known  the  real  cause  of  his  absence,  if  in- 
voluntary. His  declarations  are  not  to  be  obtained,  and  we 
must  conclude  from  his  conduct  that  he  has  acted  deliber- 
ately in  the  matter."  • 

§  382.  Gross  neglect  of  duty.—  This  is  a  cause  which  in- 
cludes the  failure  to  support  as  well  as  other  violations  of 
the  duties  of  the  marriage  contract.  Desertion  is  not  alone 
a  "  gross  neglect  of  duty,"  for  there  is  no  indignity  or  in- 
sult, or  cruelty,"  or  other  circumstances  of  aggravation.*  In 
Ohio  the  gross  neglect  of  duty  must  continue  for  a  period 
of  three  years;  the  reason  assigned  being  that  the  desertion 
must  be  for  that  period,  and  it  is  not  presumed  that  the 

1  Thompson  v,  Thompson,  53  Wis.  2  Thompson  v,  Thompson,  supra. 
153,  10  N.  W.  166;  Cole  v.  Cole,  27  'Phillips  y.  Phillips,  22  Wia  262, 
Wis.  531.  <  Smith  v.  Smith,  22  Kan.  699. 
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legislature  contemplated  a  shorter  period.  If,  as  claimed,* 
a  desertion  is  a  total  neglect  of  all  duties,  this  cause  is  in- 
cluded in  desertion  and  is  therefore  unnecessary.  It  adds 
no  further  relief  than  could  have  been  obtaiued  with  the 
statute  permitting  divorce  for  desertion.  Under  some  cir- 
cumstances gross  neglect  of  duty  may  be  cruelty. 

The  wife's  refusal  for  more  than  five  years  to  cohabit  with 
her  husband  as  his  wife,  or  to  perform  many  of  her  house- 
hold duties,  constitutes  a  gross  neglect  of  duty.  The  court 
added  that  "  probably  a  much  shorter  time  would  be  suflS- 
cient."*  A  wife  is  clearly  guilty  of  gross  neglect  of  duty 
when  she  obtains  the  title  to  land  belonging  to  her  old  and 
feeble-minded  husband  and  then  turns  him  out  of  the  house, 
and  on  his  coming  back  falsely  charges  him  with  insanity.' 
Another  instance  is  given  in  Page  on  Divorce,  171,  decided 
by  the  Ohio  court  of  common  pleas,  where  a  wife  threatened 
to  "  make  his  house  a  hell,"  and  succeeded  to  some  extent, 
by  destroying  furniture  and  using  violence  toward  husband 
ajid  children.  Her  enterprise  culminated  in  a  decree  of  di- 
vorce. The  wife  is  not  entitled  to  a  divorce  for  this  cause 
where  she  deserts  the  husband.* 

§  383.  Divorce  obtained  in  another  state. —  It  is  a  cause 
for  divorce  in  Michigan,  Ohio  and  Florida  that  one  of  the 
parties  has  obtained  a  decree  of  divorce  in  another  state.  This 
second  divorce  is  not  necessary  in  order  to  dissolve  the  mar- 
riage, for  in  all  these  states  it  is  held  that  a  divorce  in  an- 
other state,  rendered  by  a  court  having  jurisdiction  over  the 
plaintiflF,  dissolves  the  marriage  as  to  both  parties,  and  leaves 
them  free  to  marry  again.  But  the  foreign  decree  of  di- 
vorce, while  it  dissolves  the  marriage,  cannot,  if  it  is  a  decree 
m  rem^  fix  the  property  rights  of  the  parties,  nor  determine 
who  shall  have  custody  of  their  children.  The  foreign  de- 
cree may  also  prohibit  the  defendant  from  marrying  again; 
and,  although  it  is  now  determined  that  such  decree  has  no 

1  Page  on  Divorce,  170.  «  Osterhout  v.  Osterhout,  80  Kan. 

^Leach  v,  Leach»  46  Kan.  724        746. 

*  Thorp  V.  Thorp,  Wright,  76a 
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extraterritorial  effect,  yet  a  second  decree  Tvill  remove  any 
doubts  about  the  static  of  the  defendant.  When  the  first 
suit  was  pending  in  another  state,  the  defendant  could  not 
interpose  her  defenses,  and  is  therefore  entitled  to  com- 
mence a  new  suit  in  her  own  state  in  a  court  having  juris- 
diction over  both  her  status  and  the  property  of  the  parties. 
In  the  second  proceeding  the  issues  upon  which  the  foreign 
decree  was  obtained  may  be  tried  anew,  and  the  wife's  right 
to  divorce  and  alimony  may  be  determined.^  In  a  Michigan 
case  the  defendant  appealed  on  the  grounds  that  the  Indiana 
divorce,  being  entitled  to  full  faith  and  credit  under  the 
constitution  of  the  United  States,  dissolved  the  marriage, 
and  therefore  there  was  no  longer  any  marriage  bond  for  • 
the  courts  to  adjudicate  upon;  and  it  was  not  competent  for 
the  Michigan  court  to  assume  to  dissolve  what  no  longer 
existed.  The  answer  from  the  court  was,  that  a  valid  foreign 
decree  does  not  prevent  the  Michigan  court  from  taking  any 
steps  afterwards  if  it  appears  important  to  the  protection  of 
property  or  other  rights,  "  Our  legislature,"  it  was  said, 
'^has  thought  it  might  be  necessary  in  some  cases  to  do  so, 
and  has  provided  for  it  by  statute."  ^  In  this  connection  it 
may  be  well  to  notice  that,  in  the  absence  of  such  statutes, 
the  courts  of  one  state  may  grant  the  same  relief,  although 
the  court  of  another  state,  having  jurisdiction  of  one  of  the 
parties,  has  rendered  a  decree  of  divorce  dissolving  the  mar- 
riage.* 

1  Cox  V.  Cox,  19  O.  602.    In  Ohio  gan  statute  provides  that  ''the  cir- 

the  statute  provides  that ''  the  pro-  cuit  courts,  in  their  discretion, 

curement  of  a  divorce  without  the  upon  application,  as  in  other  cases, 

state,  by  the  husband  or  wife,  hj  divorce  from  the  bonds  of  matri- 

virtue  of  which  the  party  who  pro-  mony,  any  party  who  is  a  resident 

cured  it  is  released  from  the  obli-  of  this  state,  and  whose  husband 

gation  of  the  marriage,  while  the  or  wife  shaU  have  obtained  a  di- 

same  remains  binding  upon  the  vorce  in  any  other  state." 

other  party."  »Cook   v.    Cook,   56   Wia    195; 

a  Wright  V.  Wright,  24  Mich.  180;  Thurston  v.  Thurston,  59  N.  W. 

Van  Inwagen  v.  Van  Inwagen,  86  1017. 
Mich.  88a,  49  N.W.  151  TheMiohi- 
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§  384.  Inability  to  liye  together  in  peace  and  happi- 
ness.—  At  one  time  the  Iowa  statute  provided  that  the  par- 
ties may  be  divorced  where  "  it  shall  be  made  fully  apparent 
to  the  court  that  the  parties  cannot  live  together  in  peace 
and  happiness."  ^  It  is  for  the  court  and  not  the  parties 
themselves  to  determine  that  their  welfare  requires  a  sepa- 
ration.' In  a  case  where  a  plaintiff  failed  to  prove  adul- 
tery, but  proved  acts  of  cruelty,  and  that  she  had  good 
reasons  to  suspect  that  the  husband  was  guilty  of  adultery^ 
the  court  observed:  "We  also  understand  that  this  section 
of  the  code  does  not  have  reference  to  the  temporary  peace 
and  happiness  of  the  parties,  nor  to  their  temporary  welfare ; 
but  it  was  designed  by  the  legislature  that  the  chancellor 
should  have  regard  to  their  permanent  —  their  general  — 
peace,  happiness  and  welfare.  He  is  to  take  into  considera- 
tion their  respective  ages,  temperaments  ahd  dispositions,  their 
agreements  and  disagreements  in  past  life,  the  age  and  con- 
dition of  the  children,  the  situation  of  their  property,  and, 
in  a  word,  all  the  circumstances  and  every  fact  within  his 
reach,  in  arriving  at  his  conclusion.  If  it  shaU  appear  that 
their  estrangement  is  temporary,  that  their  peace  and  happi- 
ness has  been  momentarily  disturbed  by  some  ebullition  of 
sudden  passion  —  that  time  will  heal  every  wound  thus 
made  —  duty  to  the  parties,  as  well  as  society,  demands  that 
the  court  should  refuse  the  divorce."  After  stating  the  hus- 
band's ill  conduct,  his  failure  to  deny  his  adultery,  the  age 
and  condition  of  the  parties,  the  court  continues:  "In. this 
case  we  see  no  good  reason  why  it  is  essential  to  the  welfare 
of  the  parties  that  they  should  be  held  in  this  union  —  a  union 
which  it  is  very  manifest  is  alike  unpleasant,  indeed  almost 
loathsome  to  each  of  them.  We  feel  satisfied  that  if  this  di- 
vorce should  be  denied  they  will  never  live  together;  or,  if 
they  did,  it  would  be  a  life  of  continual  and  increasing  dis- 
quiet and  unhappiness.  Their  welfare  would  certainly  not  be 

iSeo.  1482,  la.  Ckxle  of  1851,  re-       ^Inskeep  v.  Inskeep,  5  la.  204; 
pealed  in  1858.  Pinkney  t?.  Pinkney,  4  Greene  (la.), 

324. 
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promoted,  therefore,  by  such  refusal.  If  they  stand  sepa- 
rated by  judicial  decree,  each  left  free  to  act  for  himself  or 
herself,  we  incline  to  the  opinion  that  their  mutual  welfare 
(and  this  is  what  we  have  to  regard)  will  be  thereby  pro- 
moted and  secured."  * 

§  385.  Absent  and  not  lieard  of. —  This  cause  for  divorce 
is  not  common.  In  New  Hampshire  the  absence  mast  have 
-continued  for  three  years,  and  in  Connecticut  seven  years. 
The  evidence  must  show  that  the  absent  party  has  not  been 
heard  of,  and  there  must  be  some  evidence  produced  that  his 
friends  have  not  heard  of  him,  or  some  reason  assigned  why 
such  evidence  was  not  procured.  The  statute  is  not  complied 
with  by  showing  that  defendant  has  not  been  heard  from; 
as  such  expression,  as  commonly  understood  by  most  wit- 
nesses, "  refers  to  some  direct  personal  communication  by 
letter  or  otherwise,  and  does  not  necessarily  negative  the 
fact  that  the  husband  may  have  been  *  heard  of,'  and  thus 
brings  the  testimony  fully  within  the  words  of  the  statute."  * 
This  cause  for  divorce  has  not  been  passed  upon  directly  or 
indirectly  in  other  reported  cases,  and  the  following  cases 
cited  by  other  text-writers  on  this  subject  do  not  explain 
this  statute  or  elucidate  the  subject  to  any  extent.* 

§887.  Tiolent  and  nngovernable  temper. —  "Habitual 
indulgence  by  defendant  in  violent  and  ungovernable  tem- 
per "  is  a  ground  for  divorce  in  Florida.  The  temper  dis- 
played must  have  some  element  of  violence  directed  towards 
the  complainant.*  A  spiteful  and  intentional  neglect  to  per- 
form the  usual  duties  of  a  wife  is  not  such  an  exhibition  of 
^aolent  and  ungovernable  temper  as  to  justify  a  divorce.*  The 
various  acts  of  violent  temper  must  be  so  (^finitely  alleged 
B/S  to  apprise  the  defendant  of  the  nature  of  the  facts  to  be 

1  Inskeep  v.  Inskeep,  6  la.  204         Benton   v.    Benton,    1    Day,    111; 
2FeUow8  u  FeUows,  8  N.  H.  160.    Oram  t?.  Oram,  8  Red.  300. 
•Trubee  v.  Trubee,  41  Conn.  86;       <Sec.  1480,  Rev.  St  Fla.  1891. 
Kinzey   v.    Kinzey,  7  Daly,  460;       *  Crawford  v.  Crawford,  17  Fla. 

180. 
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proved.^  An  allegation  in  the  language  of  the  statute  is  not 
sufficient,  as  the  bill  must  show  that  the  defendant  indulges 
in  violent  and  ungovernable  temper  towards  complainant.^ 

§388.  Divorce  at  the  discretion  of  the  court. —  When 
it  was  found  expedient  to  transfer  from  the  legislature  to 
the  courts  the  power  to  grant  divorces,  the  legislature  passed 
an  act  conferring  upon  the  courts  the  power  to  grant  di- 
vorces for  specific  causes  only.  This  act  simply  conferred 
jurisdiction  upon  the  courts  to  act  in  certain  cases,  and  it  is 
probable  that  the  legislature  retained  the  power  to  grant 
divorces  for  any  other  causes  not  enumerated  in  the  act. 
'  If  the  courts  had  no  jurisdiction  to  grant  a  divorce  for  a 
cause  not  enumerated  in  the  statute,  the  party  might  obtain 
relief  by  a  legislative  divorce.'  So  that  for  some  time  in 
the  history  of  the  oldest  states  a  divorce  could  be  obtained 
for  any  sufficient  cause,  either  in  the  courts  or  from  the  leg- 
islature. At  length  the  power  of  the  legislature  was  taken 
away  by  the  constitutions  of  the  various  states  prohibiting 
legislative  divorces.*  Then  divorce  could  be  granted  for 
statutory  causes  only,  and  it  was  soon  found  that  the  stat- 
utes were  inflexible  and  did  not  provide  relief  for  many 
extreme  cases.  Divorces  were  denied  when  the  legislature 
would  have  granted  them.  Cases  were  constantly  arising 
where  some  grievous  matrimonial  wrong  was  sufficient  to 
cause  the  innocent  party  great  and  unnecessary  sufferings 
but  did  not  fall  within  the  line  of  conduct  specified  in  the 
statute  as  a  cause  for  divorce.  It  is  patent  that  a  great  cata- 
logue of  matrimonial  wrongs,  all  of  them  sufficient  to  sepa- 
rate the  parties  and  render  their  condition  intolerable,  and 
all  of  them  as  serious  offenses  as  the  statutory  causes  for 
divorce,  must  be  endured  because  the  statutes  provide  no 
remedy.    To  remedy  this  defect  of  the  statutes,  and  to  pro- 

1  Crawford  v.  Crawford,  17  Ma.       ^Phelan  t>.  Phelan,  13  Ma.  449. 
180;  Johnson  t^  Johnson,  22  Ma.        'Maynard  v.  Hill,  125  U.  a  190,. 

418,  2  Sa  834;  Burns  v.  Burns,  18  8  a  C.  R.  723. 
Ma.  869.  «  Cooley,  Const.  Lim.  180. 
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vide  for  all  other  causes  of  equal  degree,  it  was  provided  by 
statute  of  some  of  the  states  that  a  divorce  should  be  granted 
when,  in  the  exercise  of  a  sound  discretion,  it  seemed  just  and 
proper.  These  provisions  were  called  the  "  Omnibus  Clauses  " 
and  became  the  subject  of  much  unfavorable  comment  at 
the  time,  Kent  remarked  that  the  courts  must  find  the 
exercise  of  this  jurisdiction  "  exceedingly  embarrassing  and  * 
painful  in  the  exercise."  A  modern  writer  says  that,  "  An 
unlimited  discretion,  though  confided  more  safely  to  the 
judiciary,  perhaps,  than  any  other  department  of  govern- 
ment, ...  is  indeed  exceedingly  dangerous,  the  more 
so  that  it  leaves  rights  and  remedies  pertaining  to  the  do- 
mestic life  precarious,  which  ought,  of  all  things,  to  be  se- 
cure and  sacred."  ^  These  statutes  have  since  been  repealed 
except  in  "Washington,  where  a  "  divorce  may  be  granted  for 
any  other  cause  deemed  by  the  court  sufficient,  and  the 
court  shall  be  satisfied  that  the  parties  can  no  longer  live 
together."  ^  Where  this  form  of  legislation  does  not  exists 
the  evils  sought  to  be  remedied  still  survive.  It  is  to  be  re- 
gretted that  our  statutes  have  not  required  results  to  be 
shown  as  causes  for  divorce  rather  than  certain  conduct^ 
that  the  rules  which  determine  the  rights  of  the  parties  in 
courts  of  equity  cannot  be  applied  to  divorce  suits,  and  that 
the  merits  of  the  case  cannot  control  rather  than  the  rigid 
letter  of  the  law.  Some  attempts  to  fix  certain  results  or  con- 
ditions as  a  cause  for  divorce  may  be  found  in  our  statutes  ^ 
such  as  the  statute  of  some  of  the  states  which  permits  di- 
vorce for  such  "  indignities  as  render  the  condition  intoler- 
able and  life  burdensome,"  or  conduct  that  "  satisfies  the 
court  that  the  parties  can  no  longer  live  together,"  or  any 
conduct  that  inflicts  "grievous  mental  suffering."  Perhaps 
the  most  comprehensive  of  any  of  these  was  the  statute 
once  in  force  in  Connecticut,  which  permitted  divorce  for 
'^  any  such  conduct  as  permanently  destroys  the  happinesa 

^Schouler    Husband    &   Wife,       ^See  ScolanduScoland,4Waslu 
§  581.  St  118,  29  P.  980. 
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of  the  petitioner  and  defeats  the  purposes  of  the  marriage 
relation."  If  the  above  tests  were  required,  divorces  would 
be  difficult  to  obtain;  divorces  vrhioh  are  often  granted  by 
our  courts  on  account  of  certain  misconduct  which  would 
be  denied  if  the  plaintiff  were  required  to  prove  that  the 
misconduct  produced  any  evil  effect.  It  would  not  be  easy 
to  prove  in  many  cases  that  adultery  had  permanently  de- 
stroyed the  happiness  of  the  petitioner  or  defeated  the  pur- 
poses of  the  marriage  relation.  At  present,  however,  proof 
of  adultery  entitles  the  plaintiff  to  a  decree,  no  matter  how 
extenuating  the  circumstances  may  have  been,  and  regard- 
less of  the  slight  measure  of  unhappiness  it  may  have  oc- 
casioned the  petitioner,  or  of  the  degree  in  which  it  tended 
to  defeat  the  purposes  of  the  marriage  relation. 

At  one  time  in  Maine  the  court  could  render  a  decree 
'  when  conducive  to  domestic  harmonv  and  consistent  with 
the  peace  and  morality  of  society."  The  statute  also  pro- 
vided specific  causes  for  divorce.  Under  this  act  a  wife  was 
granted  a  divorce,  although  the  husband's  desertion  and 
drunkenness  had  not  continued  for  the  term  required  by  the 
statute.  The  reason  assigned  was  that  where  the  legislature 
had  exercised  its  discretion  and  determined  what  should 
constitute  a  cause  for  divorce,  the  court  must  adopt  that 
standard  and  would  not  require  greater  or  less  proof.  But 
for  such  a  combination  of  offenses  the  legislature  had  made 
no  provision.  It  had  furnished  no  guide  and  indicated  no 
standard.  The  combination  of  offenses  brought  the  case 
within  the  discretionary  power  conferred  by  the  act  of 
1849.^  Afterwards  the  act  of  1857  provided  no  cause  for 
dissolving  the  marriage,  but  declared  that  a  divorce  from 
the  bonds  of  matrimony  may  be  decreed  by  the  court, 
"  when,  in  the  exercise  of  a  sound  discretion,  he  deems  it 
reasonable  and  proper,  conducive  to  domestic  harmony  and 
consistent  with  the  peace  and  moraMty  of  society."    This 

1  Motley  V,  Motley,  31  Me.  490.    837;  Small  v.  Small,  81  Me.  493; 
.See,  also,  ElweU  v.  Elwell,  82  Me.    AnozL,  27  Me.  568b 
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statute  is  now  repealed  and  divorces  are  permitted  for  spe- 
cific cause  only.  • 

In  Connecticut,  in  addition  to  specific  causes,  the  statute 
at  one  time  provided  that  divorce  might  be  granted  for 
"  any  such  conduct  as  permanently  destroys  the  happiness 
of  the  petitioner  and  defeats  the  purposes  of  the  marriage 
relation."  This  clause  was  enacted  in  1849  with  the  intention 
of  transferring  all  questions  of  divorce  to  the  courts  from 
the  legislature,  and  to  include  other  clauses  not  enumerated, 
which,  in  the  judgment  of  the  legislature,  might  entitle  the 
party  to  divorce,  and  which  could  not  be  included  under  any 
other  head.  The  misconduct  contemplated  must  be  of  equal 
moral  turpitude  or  "  equivalent  in  its  effect  upon  the  mar- 
riage relation."  * 

In  Illinois  the  act  of  1845  provided  that:  "  In  addition  to 
other  causes  herein  provided,  courts  of  chancery  shall  have 
f uU  power  to  hear  and  determine  all  causes  for  divorce,  not 
provided  for  by  the  law  in  this  state."  This  statute  was 
held  to  limit  the  court  to  the  canon  and  common-law  causes 
not  enumerated  by  the  statute,  and  did  not  permit  the  court 
to  grant  divorce  for  any  causes  they  might  in  their  discre- 
tion deem  it  expedient  or  advisable.^  For  this  reason  in- 
sanity after  the  marriage,  not  being  a  cause  for  divorce  at 
common  law,  Would  not  be  a  cause  for  divorce  at  the  discre- 
tion of  the  courts.'  Where  divorce  was  asked  for  on  the 
grounds  of  certain  acts  of  cruelty  not  sufficient  to  be  extreme 
oruelty  under  the  statute,  the  court  declined  to  grant  the 
divorce,  assigning  as  a  reason  for  the  refusal,  that,  "  where 
the  legislature  has  prescribed  one  measure  of  guilt  as  neces- 
sary, the  court  cannot  say  that  a  less  shall  be  sufficient."* 

After  enumerating  several  specific  causes  .for  divorces,  the 
territory  of  Arizona  enacted  the  following  clause,  which  is 

^Trubee  v,  Trubee,  41  Conn.  Sd       'Hamaker  v.  Hamaker,  18  HL 
'Hamaker  v.  Hamaker,  18  HL    188;  Lloyd  v.  Lloyd,  66  lU.  87. 
138;   Lloyd  «.  Lloyd,  66  HI   87;       ^Birkbyv.  Birkby,  15I1L  120. 
Birkby  v.  Birkby,  16  IH  120;  Har- 
mon V.  Harmon,  16  DL  85. 
26 


402  OTHER  CAUSES   FOR  DIVORCE.  [§  389. 

m 

substantially  the  same  as  suggested  by  a  noted  writer  upon 
this  subject.^  The  clause  provides  as  follows :  "  And  whereas^ 
in  the  development  of  future  events,  cases  may  be  presented 
before  the  courts  falling  substantially  within  the  meaning 
of  the  law  as  herein  stated,  yet  not  within  its  terms,  it  is 
enacted  whenever  the  judge  who  hears  a  case  for  divorce 
deems  the  case  to  be  within  the  reason  of  the  law,  within 
the  general  mischief  the  law  is  intended  to  remedy,  or  within 
what  it  may  be  presumed  would  have  been  provided  against 
by  the  legislature  establishing  the  foregoing  causes  of  di- 
vorce had  it  foreseen  the  specific  case,  and  found  language 
to  meet  it  ^vithout  including  cases  not  within  the  same,  he 
shall  grant  a  divorce." '  This  clause  has  since  been  repealed^ 
probably  for  the  reason  that  the  language  was  too  indefi- 
nite and  the  supposed  difficulties  of  applying  it  too  great. 
But  the  jurisdiction  conferred  by  such  a  statute  is  as  defi- 
nite, and  no  more  difficult  to  exercise,  than  the  jurisdiction 
of  courts  of  equity  in  cases  of  fraud,  accident  and  mistake. 
§  9S9.  Conduct  rendering  cohabitation  unsafe  and  im* 
proper.—  The  statutory  definition  of  cruelty  has  been  no- 
ticed under  the  subject  of  cruelty.*  The  statute  is  perhaps, 
declaratory  of  the  common  law,  at  least  it  does  not  appear 
to  admit  of  any  less  degree  of  cruelty  as  a  cause  for  divorce. 
The  conduct  must  be  such  as  will  tend  to  impair  the  health.* 
The  term  "unsafe  "  has  reference  to  health  or  personal  safety 
as  distinguished  from  mental  suffering  not  tending  to  impair 
the  health.*  The  conduct  need  not  amount  to  personal  vio- 
lence.' Threats  which  will  probably  be  executed,  accusa- 
tions of  adultery,  and  any  continued  course  of  ill  treatment, 
will  be  sufficient  to  prove  that  further  cohabitation  is  unsafe.^ 
The  general  principles  of  the  law  of  divorce  for  cruelty  apply 
to  this  cause  for  divorce. 

1  Bishop,  Mar.  &  Div.  829.  » Whispell  v.  Whispell,  4  Barb, 

s  Lount  V.  Lount,  1  Ariz.  422, 25  P.  217. 

798.  •Bihin  v.  Bihin,  17  Abb.  Pr.  19; 

«  §  26a  Conklin  v.  Conklin,  17  Abb.  Pr.  20. 

*  Peny  v.  Peny,  2  Paige,  501.  ^  McBride  v,  McBride,  5  N.  ¥• 
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§  390.  Indignities  rendering  condition  intolerable. — 

This  form  of  the  statute  is  a  broad  but  vague  definition  of 
cruelty.  This  cause  for  divorce  has  been  fully  considered 
under  the  subject  of  cruelty,  and  the  authorities  are  cited 
without  special  reference  to  this  form  of  statute.^  The  indig- 
nities need  not  endanger  life.^  Mental  suffering  is  sufficient 
to  render  the  condition  intolerable,  and  personal  violence  is 
not  a  necessary  element.'  A  malicious  accusation  of  adul- 
tery is  ordinarily  sufficient.*  Any  conduct  which  evinces  a 
settled  hatred,  permanent  estrangement  or  alienation  is  an 
indignity  within  the  meaning  of  the  statute.*  And  "  rude- 
ness, vulgarity,  unmerited  reproach,  haughtiness,  contempt, 
contumely,  studied  neglect,  intentional  incivility,  injury, 
manifest  disdain,  abusive  language,  malignant  ridicule,"  may 
be  sufficient  to  render  the  condition  of  the  plaintiff  intoler- 
able.® Ill  treatment  during  intoxication  will  not  be  indig- 
nities, because  not  intentional.^  But  the  excessive  use  of 
opiates  by  a  husband  has  been  held  sufficient.^  A  mere  de- 
sertion without  other  circumstances  is  not  an  indignity.* 
Nor  is  a  letter  to  a  wife  evincing  a  determination  to  desert 
her,  and  posting  notices  to  all  persons  not  to  trust  her.*^  In- 
dignities provoked  by  the  misconduct  of  the  wife  will  not 
entitle  her  to  a  divorce.*^ 

§  391.  Uniting  with  Shakers. —  In  some  states  it  is  a 
cause  for  divorce  that  one  party  has  united  with  the  "  Shak- 
ers "  or  joined  "  any  religious  sect  or  society  that  believes, 

Supp.  388;  s.  c,  9  N.  Y.  Supp.  827;       5  Rose  v.  Rose,  9  Ark.  507. 
s.  a,  119  N.  Y.  519;  Fowler  v.  Fow-       6 See    dictum  in   Rose  v.  Rose, 

ler,  11  N.  Y.  Supp.  419;  s.  C,  19  Civil  supra;  Kurtz  v.  Kurtz,  38  Ark.  118; 

Pro.  R.  282;  Anon.,  17  Abb.  N.  C.  Honnett  v.  Honnett,  33  Ark.  156; 

231 ;  Kennedy  v,  Kennedy,  73  N.  Y.  Bowers  v.  Bowers,  19  Ma  351. 
369;  Lutz  v.  Lutz,  9  N.  Y.  Supp.  858.        '*  Brown  v.  Brown,  38  Ark.  324. 

1  See  Conduct  rendering  condi-       8  Dawson  r.  Dawson,  23  Mo.  Ap. 
tion  intolerable,  §  264  169. 

2  May  r.  May,  62  Pa.  206.  «  Cannon  v.  Cannon,  17  Ma  Ap^ 

3  Haley  v.  Haley,  44  Ark.  429.  390. 

*  Lewis  V.   Lewis,   5    Ma   278;      i<>  Hooper  v.  Hooper,  19  Ma  855. 
Cheatham  v.  Cheatham,  10  Ma  296;       ^^  Webb  v,  Webb,  44  Mo.  Ap.  229. 
Coble  V.  Coble,  2  Jones>  Eq.  392. 
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or  professes  to  believe,  the  relation  between  hnsband  and 
wife  void  or  unlawful,"  and  refuses  to  cohabit.  This  is  a 
form  of  desertion,  since  it  is  a  practical  suspension  of  the  re- 
lation of  husband  and  wife.  One  who  has  joined  such  so- 
ciety may  withdraw  and  obtain  a  divorce  if  the  other  refuses 
to  cohabit.* 

§  392.  Pabllc  defamation. —  This  is  a  form  of  cruelty, 
and  has  been  referred  to  as  an  accusation  of  adultery  or 
crime.  The  defamation  must  be  public  or  in  the  presence 
of  other  persons.*  The  wife  is  not  guilty  of  public  defama- 
tion where  she  brings  a  divorce  suit  for  adultery  and  fails 
in  her  proofs.*  But  the  result  would  be  otherwise  if  the 
suit  was  wanton  or  malicious. 

§  393.  Sodomy  or  buggery. —  This  crime  consists  of  un- 
natural carnal  copulation  of  a  human  being  with  another  or 
with  a  beast,  and  is  sometimes  called  "  bestiality  "  or  "  crime 
against  nature."  The  name  "  sodomy  "  was  applied  on  ac- 
count of  the  reputed  prevalence  of  the  crime  in  Sodom.* 
This  was  a  cause  for  divorce  in  the  ecclesiastical  courts, 
though  it  is  not  clear  whether  the  offense  Avas  considered  as 
a  form  of  cruelty  or  adultery,  br  was  an  independent  cause 
for  divorce.*  At  present  this  is  a  cause  for  absolute  divorce 
in  England  and  Alabama. 

1  Fitts  V,  Fitts,  46  N.  H.  184.    See,  vorce  is  defined  as  '*  sexual  inter- 
also,  Dyer  v.  Dyer,  5  N.  H.  271.  course  of  a  married  person  with  a 
^Bienvenu  v.  Her  Husband,  14  person  other  than  the  husband  and 
La.  An.  886;  Cass  v,  Cass,  84  La.  wife."     It  is  held,  however,  that 
An.  611.  the  commission  of  such  offenses 
3  Homes  v.  Carrier,  16  La.  An.  94.  by  the  husband  is  extreme  cruelty 
*  Ausman  v.  Veal,  10  Ind.  857.  to  the  wife,  as  constituting  such 
<^Mogg  t;.  Mogg.  2  Ad.  Ea  292;  infamousindignities  to  thewifeas 
Bromley  v.  Bromley,  2  Ad.  Ec.  158;  to  render  the  marrifige  relatdon  so 
Ellenthrope  v,  Myers,  2  Ad.  Ec.  revolting  to  her  that  it  would  be> 
158;  G^ils  v.  Geils,  6  Notes  Cas.  97.  come  impossible  for   her  to  dis* 
It  would  seem  that  sodomy  with  charge  the  duties  of  a  wife,  and 
a  beast  was  an  aggravated  species  defeat  the  purposes  of  the  m9^ 
of  adultery,  but  this  is  denied  be-  riage  relation.  Anonymous,  3  Ohio 
cause  adultery  as  a  cause  for  di-  Legal  News,  450,  Oct  26^  1895i. 
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§400.  In  general. —  The  constitutions  of  most  of  the 
states  have  prohibited  legislative  divorces  for  many  years, 
and  the  practice  of  obtaining  such  divorces  is  now  obsolete.^ 
But  questions  concerning  the  validity  and  effect  of  legisla- 
tive divorces  continue  to  arise  in  some  of  the  states  and 
territories,  and  the  subject  requires  some  treatment  in  a 
work  of  this  kind. 

At  the  time  we  derived  our  common  law  from  England, 
absolute  divorces  were  granted  by  parliament,  and  the  ec- 
clesiastical courts  could  grant  decrees  of  separation  only.* 

1  In  1889  and  in  1893  legislative  that  a  divorce  was  from  bed  and 
divorces  were  granted  in  Connecti-  board  and  did  not  dissolve  the 
cut  on  the  ground  of  incurable  in-  marriage.  And  this  remained  the 
sanity.  law  of  England  until  the  divorce 

2  The  early  history  of  divorce  in  act  of  1858.  The  first  divorce  was 
England  is  involved  in  obscurity,  granted  by  parliament  to  Lord 
It  is  supposed  by  historians  that  Rocs  in  1669.  Since  then  parlia- 
at  one  time  the  courts  granted  an  ment  lias  continued  to  grant  di- 
absolute  divorce,  which  dissolved  vorces,  although  the  courts  have 
the  bonds  of  matrimony  and  per-  a  concurrent  jurisdiction.  See 
mitted  the  parties  to  marry  others;  Mordaunt  v.  Moncreiffe,  2  H.  L. 
but  in  1601  it  was  held  by  Whit-  Caa  874;  Hewat*s  Divorce  BiU,  13 
gift,  in  the  court  of  star  chamber,  Ap.    Cas.    312;    Giflford's   Divorce 
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These  divorces  were  held  valid  by  the  English  courts.^  Such 
divorce  is  in  fact  a  law.  The  only  cause  for  which  parlfa- 
ment  granted  a  divorce  was  adultery,  but  it  does  not  appear 
that  other  causes  were  ever  insisted  upon.  No  formal  hear- 
ing of  the  merits  is  granted,  but  the  whole  matter  was  re- 
ferred to  a  committee. 

The  fact  that  legislative  divorces  were  granted  in  England 
led  to  a  similar  practice  in  this  country.  In  the  oldest  states 
it  was  assumed  that  such  acts  were  not  void  as  usurpations 
of  judicial  power.  The  power  of  our  legislatures  is,  hcvr» 
ever,  much  limited  and  restricted  by  the  powers  conferred 
upon  the  executive  and  judicial  departments,  and  it  is  now 
clear  that  no  analogy  can  be  drawn  from  the  acts  of  parlia- 
ment, which  exercises  the  sovereign  authority  of  the  king- 
dom. But  the  practice  continued  so  long  that  the  vaJidity 
of  such  divorces  has  been  sustained  by  usage  so  long  con- 
tinued as  to  become  the  law  of  the  state.  The  validity  of  a 
legislative  divorce  depends,  therefore,  upon  the  practice  in 
the  state  as  it  is  shown  by  long-continued  interpretation  of 
the  constitution.  Mr.  Bishop  reasons  that  since  legislati\e 
divorces  were  valid  in  England,  "  whence  our  jurisprudence 
was  derived,  makes  them  conclusively  so  here;  except  where 
an  invalidity  is  directly  or  indirectly  created  by  a  written 
constitution  restraining  legislative  action."  It  has  been  held 
that  the  constitution  of  the  United  States  does  not  forbid 
legislative  divorces.^  The  right  of  a  legislature  to  grant  a 
divorce  must  be  determined  from  the  constitution  of  the 
state.  If  there  is  no  direct  prohibition  in  the  constitution, 
a  prohibition  will  generally  be  inferred  from  the  extent  of 
the  powers  granted  to  the  legislative  and  judicial  depart- 
ments of  the  state,  or  it  will  be  prohibited  as  special  legis- 
lation. 

Bill,  12  Ap.  Cas.  361;  A/s  Divorce  2d4  See,  also,  Wright  v.  Wright, 
Bill,  12  Ap.  Cas.  364;  Joynt's  Di-    2  Md.  429. 

vorce  Bin,  13  Ap.  Cas.  741 ;  West-  i  Macq.  Par.  Pract  471,  551 ;  Lon- 
ropp's  Divorce   Bill,   11  Ap.  Cas.    don  v.  Wood,  12  Mod.  669-68a 

2Maynard  v.  Hill,  125  U.  a  190. 
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§  401.  Constitutional  prohibitions. — Legislative  divorces 
are  now  prohibited  by  the  constitutions  of  most  of  the  states. 
In  the  constitutions  of  the  younger  states,  and  in  the  revised 
constitutions  of  the  older  states,  such  divorces  are  expressly 
prohibited.  In  some,  by  depriving  the  legislature  of  the 
power  of  passing  special  laws,  including  special  acts  grant- 
ing divorce.*  In  other  states  the  same  result  is  secured  by 
commanding  that  all  laws  shall  be  general  and  not  special,^ 
and  sometimes  the  prohibition  is  direct.'  The  legislature  is 
also  prohibited  by  a  provision  conferring  jurisdiction  upon 
the  courts.*  In  the  following  states  there  are  no  provisions 
against  granting  divorces.'  By  act  of  July  30, 1886,  con- 
gress prohibited  all  special  divorce  acts  by  territorial  legis- 
latures. 

§  402«  Implied  prohibitions. —  If  the  constitution  of  the 
state  does  not  contain  a  provision  prohibiting  the  legislature 
from  granting  a  divorce,  there  maybe  provisions  in  the  con- 
stitution of  the  state  from  which  such  prohibition  may  be 

1  The  Missouri  constitution  con-  process,  is  not  in  conflict  with  this 

tains  this  provision:  "The  General  clause  of  the  constitution.    State 

Assembly  shaU  not  pass  any  local  v.  Duket  (Wis.),  68  N.  W.  83. 
or  special  law  granting  divorces."       North  Carolina:   "The  General 

The  Colorado  provision  is  the  same.  Assembly  shaU  have  power  to  pass 

There  are  similar  provisions  in  Illi-  general  laws   regulating   divorce 

noifl,  Louisiana,   Missouri,   North  and  alimony,  but  shaU  not  have 

Dakota,  South  Dakota,  Montana,  power  to  grant  a  divorce  or  secure 

Wyoming.  alimony  in  any  particular  case." 

'North  Carolina.  Ohio:   "The  General  Assembly 

'  California:   "No  divorce  shaU  shall  not  grant  a  divorce,  nor  exer- 

be  granted  by  the  legislature."  The  cise  any  judicial  power  not  herein 

provision  is  similar  in  Iowa,  In-  expressly  conferred." 
diana,  Maryland,  Michigan, Minne-       New  York:  "Nor  shall  any  di- 

sota,  Nevada,   Nebraska,  Oregon,  vorce  be  granted  otherwise  than 

New  Jersey,  Texas,  Wisconsin  and  by  judicial  proceedings." 
Washington.  *  Arkansas,     Kansas,     Georgia^ 

A  statute  providing  that  a  sen-  Kentucky,  Mississippi,  New  Hamp- 

tenoe   of   imprisonment    for   life  shire,  Tennessee,  Texas,  Virginia 

shaU  dissolve  the  marriage  of  the  and  West  Virginia, 
person    sentenced,    without    any       ^  Connecticut,  Delaware,  Maine^ 

judgment  of  divorce  or  other  legal  Bhode  Island  and  Vermont. 
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implied.  In  Missouri  the  constitution  divided  the  powers 
of  the  state  "  into  three  distinct  departments,  each  of  which 
shall  be  confined  to  a  separate  magistracy,  and  no  person 
charged  with  the  exercise  of  powers  properly  belonging  to 
one  of  those  departments  shall  exercise  any  power  properly 
belonging  to  either  of  the  others,  excepting  in  the  instances 
hei-eafter  expressly  directed  or  permitted."  This  provision 
was  held  to  invalidate  the  legislative  divorce.^  Under  the 
constitution  of  Pennsylvania  providing  that  "  the  legislature 
shall  not  have  the  power  to  enact  laws  annulling  the  con- 
tract of  marriage  in  any  case  where,  by  the  law,  the  courts 
of  this  commonwealth  are  or  may  hereafter  be  empowered 
to  decree  a  divorce,"  it  will  be  presumed  that  the  legisla- 
ture acted  upon  the  grounds  within  its  own  power,  otherwise 
the  special  act  granting  a  divorce  will  be  void.*  By  impli- 
cation divorces  by  special  act  of  legislature  are  prohibited 
by  the  peculiar  provisions  of  the  constitution  adopted  by 
Massachusetts  in  1780,  which  provided  that  "  all  causes  of 
marriage,  divorce  and  alimony  .  .  .  shall  be  heard  and 
determined  by  the  governor  and  council,  until  the  legisla* 
ture  shall  by  law  make  other  provision."  After  a  statute 
had  transferred  the  jurisdiction  to  the  courts  and  conferred 
it  upon  another  tribunal,  the  power  of  the  legislature  was 
exhausted,  and  no  further  divorces  could  be  granted  until 
such  acts  were  altered  or  repealed.'  Somewhat  allied  to 
the  question  under  consideration  is  the  question  of  the  power 
of  the  legislature  to  declare  the  marriages  dissolved  where 
the  courts  had  already  granted  a  decree  nisi.  Such  decree 
may  be  made  absolute  by  the  court,  on  the  application  of 
either  party,  and  proof  that  the  parties  had  continued  to 
live  separate  for  five  (or,  at  the  discretion  of  the  court,  three) 
consecutive  years  next  after  the  decree  msi.    And  the  de- 

1  state  r.  Fry,  4  Ma  120;  Bryson  2  Roberts  v.  Roberta,  54  Pa.  365; 

V.  CampbeU,  12  Mo.  498;  Bryson  v,  Croniset;.  Cronise,54Pa.255;  Jones 

Bryson,  17  Mo.  590;  Chouteau  v.  v,  Jones,  12  Pa.  850. 

Maggennis,  28  Ma  187;  Richeson  a  White  v.  White,  105  Mass.  825; 

V.  Simmons,  47  Mo.  20.  Shannon  v.  Shannon,  2  Gray,  285» 
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cree  was  to  become  void  if  the  parties  should  live  togethet 
again  at  any  time  before  it  was  made  absolute.  The  effect 
of  the  act  of  legislature  was  to  make  these  decrees  absolute 
divorces  from  the  bonds  of  matrimony.  ...  It  was 
held  that  the  words,  "aU  cases,"  were  equivalent  to  contro- 
versies or  cases,  and  that  the  right  to  a  further  judicial  hear- 
ing and  determination  upon  a  new  petition  and  notice  to  the 
other  party  having  been  conferred  upon  the  courts,  the  leg- 
islature had  no  power  to  determine  such  cause.^ 

§  403.  Coiicurrent  power  of  legislature. —  We  have  seen 
that  parliament  continued  to  grant  divorces  after  the  pas- 
sage of  the  act  of  30  and  21  Vict.,  creating  the  court  of  di- 
vorce and  matrimonial  causes.  Such  practice  was  followed 
from  the  earliest  times  in  our  states.^  The  fact  that  the 
jurisdiction  has  been  conferred  upon  certain  courts  to  grant 
divorce  does  not  prohibit  the  legislature  from  exercising  a 
concurrent  jurisdiction.  But  it  has  been  held  that  after  the 
power  was  conferred  upon  the  courts  to  grant  divorces  for 
certain  causes,  the  legislature  could  not  grant  divorces  for 
the  same  causes.'  For  the  same  reason  a  legislative  divorce 
may  be  impeached  by  showing  that  it  waa  granted  for  a 
cause  within  the  jurisdiction  of  the  courts.*  Under  the 
present  forms  of  constitutions,  it  would  seem  that,  where 
there  is  a  general  law  of  divorce,  an  act  of  the  legislature 
granting  divorce  for  a  cause  not  within  the  genei^al  law  is 
void  as  special  legislation.^ 

§  404,  Divorce  while  snit  is  pending. —  In  Pennsylvania, 
where  legislative  divorces  may  be  granted  for  causes  other 
than  those  acted  upon  by  the  courts,  a  legislature  may  grant 
a  valid  divorce  while  a  suit  is  pending,  and  if  such  divorce 
is  attacked  in  the  court  its  validity  is  established  by  show- 
ing that  the  case  was  one  in  which  the  court  was  not  em- 

iSparhawk    v.    Sparhawk,    116    Me.  479;  Adams  v.  Palmer,  51  Me. 
Mass.  315.  480. 

*  Starr  v.  Pease,  8  Conn.  541.  <  Levins  r.  Sleator,  2  Greene  (la.), 

>  Opinion  of  Sup.  Judicial  Ct,  16    604. 

5  See,  also,  Tef  t  v.  Tef  t,  3  Mich.  67. 
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powered  to  act.'  But  under  a  constitution  without  such 
provision  the  result  is  different.  A  wife  brought  suit  for 
alimony,  and  while  the  suit  was  pending  the  husband  pro- 
cured a  legislative  divorce  and  filed  a  supplemental  answer 
setting  up  such  divorce  as  a  bar  to  the  proceeding.  The 
husband  died  before  the  trial,  and  the  suit  became  an  action 
against  his  personal  representatives  for  dower  and  arrear- 
ages of  alimony.  The  suit  having  commenced  in  the  court, 
the  legislature  acquired  no  control  of  the  controversy.  'The 
jurisdiction  became  judicial,  and  to  arrest  the  administra- 
tion of  the  law  was  an  exercise  of  judicial  authority.  "  It 
is  in  vain  that  the  constitution  has  rested  this  power  exclu- 
sively in  the  judiciary  department,  and  said  that  it  shall  not 
be  exercised  by  the  legislative,  if,  when  a  party  alleging  in- 
jury by  the  deprivation  of  a  right  has  resorted  by  the  ap- 
propriate remedy  to  the  appropriate  tribunal  for  redress, 
the  party  accused  of  the  wrong  may,  by  an  appeal  to  the 
legislature,  obtain  the  passage  of  an  act  not  to  change  the 
general  laws  by  which  all  similar  cases  are  to  be  governed, 
nor  to  change  the  organization  or  jurisdiction  of  the  courts 
by  which  others  as  well  as  himself  may  be  affected;  but  an 
act  for  his  own  exclusive  benefit,  to  operate  only  between 
himself  and  his  antagonist,  and  by  extinguishing  the  right 
asserted  against  him  to  stifle  judicial  inquiry,  and  save  him 
from  those  consequences  to  which  the  general  laws  would 
subject  him  if  he  committed  an  injury  to  the  rights  of  an- 
other." 2 

§  405.  Causes  for  legislative  divorce. —  Legislative  di- 
vorces are  in  the  nature  of  special  laws,  and  may  be  granted 
for  any  cause  which  the  legislature  may  deem  sufticient.* 
The  cause  which  was  deemed  sufficient  is  not  open  to  inves- 
tigation by  the  courts,  and  it  seems  that  this  question  is  as 
immaterial  as  the  motives  that  influenced  the  passage  of  the 
act.  A  legislative  divorce  "  is  not  the  ascertainment  of  a 
right  but  the  creation  of  one."    Where  the  courts  have  ju- 

1  Jones  V,  Jones,  12  Pa.  350.  3  Maynard  v.  HiU,  125  U.  S.  190, 8 

2  Gaines  r.  Gaines,  9  B.  Mon.  295.    S.  C.  R.  723. 
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risdiction  to  grant  divorces  for  certain  causes,  it  is  held  that 
the  legislative  divorce  must  be  for  a  cause  not  within  the 
jurisdiction  of  the  courts.*  It  will  be  presumed  that  the  leg- 
islature granted  a  divorce  for  some  sufficient  cause  not  within 
the  general  law.  But  where  there  is  no  general  law  of  di- 
vorce, the  legislature  may  at  its  discretion  grant  a  divorce 
for  any  cause,  "  without  reference  to  the  breach  of  any  con- 
tract or  law."  ^ 

§  406.  Notice  to  the  accused  party. —  It  has  been  held 
that  a  legislative  divorce  obtained  by  the  husband  without 
notice  to  the  wife,  and  without  any  hearing  upon  the  merits 
of  the  case,  is  void,  as  being  rendered  without  a  "  day  in 
>court,"  and  therefore  violating  the  "  law  of  the  land."  *  But 
the  true  doctrine  is  that  a  legislative  divorce  is  a  law  and 
not  a  decree.  It  is  not  the  determination  of  a  right  by  trial, 
but  the  creation  of  a  right  by  the  exercise  of  a  sovereign 
will.  While  notice  is  necessary  to  the  jurisdiction  of  a  court, 
it  is  not  a  prerequisite  to  a  law.  It  is  therefore  clear  that  a 
legislative  divorce  is  valid  although  no  notice  was  given  to 
the  accused  party.* 

§407.  When  legislative  diTorces  are  valid. —  Legisla- 
tive divorces  are  held  valid  in  some  states  on  the  ground  that 
^  long-continued  practice  raises  a  presumption  of  legality,  and 
casts  the  burden  upon  the  party  questioning  the  legality  to 

1  Levins  v.  Sleator,  2  Greene  (la.),  case  could  not  be  inTestigated  and 

604;  Opinion  of  Sup.  J.  Ct,  16  Me.  when  the  adverse  party  could  not 

479;  Adams  v.  Palmer,  51  Me.  480;  be  notified,  and  that  fraud,  false- 

Townsend  v.  Griffin,  4  Har.  (Del.)  hood  and  undue  means  were  used 

440.    The  constitution  of  Pennsyl-  to  procure  the  passage  of  the  bilL 

vania    prohibits    the    legislature  The  legislature  and  not  the  court 

from  granting  divorces  where  the  is  competent  to  correct  the  error, 

courts   are    empowered  to  grant  Jones  v.  Jones,  12  Pa.  350. 

them  by  general  law.     Jones  r.  -  Gaines  v.  Gaines,  9  B.  Mon.  295. 

Jones,  12  Pa.  850;  Cronise  v,  Cron-  ^Higbee  t;.  Higbee,  4  Utah,  19, 

ise,  54  Pa.  255;  Roberts  v.  Roberts,  5  P.  693. 

54  Pa.  265.    Evidence  is  not  admis-  *  Maynard  v.  Hill,  12^  U.  S.  190,  S 

■sible  to  show  that  a  biU  for  divorce  S.  C.  R  723;  Maynard  v.  Valentine, 

was  introduced  near  the  close  of  2  Wash.  3. 
the  session,  when  the  merits  of  the 
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show  in  what  way  the  constitution  is  violated.  If  a  custom  has 
continued  many  years,  it  is  accepted  as  being  the  law  of  the 
land.  If  the  custom  was  not  lawful,  it  is  presumed  that  it 
would  have  been  terminated  by  a  decision  of  the  courts 
or  an  act  of  legislature.  It  is  also  an  indication  ot  this 
general  opinion  that  legislatures  have  the  power  to  grant 
divorces,  that  many  states  have  adopted  constitutional  pro- 
hibitions of  that  power,  "  a  fair  inference  being  that  the 
power  would  otherwise  exist."  ^  The  supreme  court  of  the 
United  States,  in  sustaining  this  position,  cites  the  following 
cases  showing  that  the  practice  is  valid  because  long  contin- 
ued. "  During  the  period  of  our  colonial  government,  for 
more  than  one  hundred  years  preceding  the  Revolution,  no 
divorce  took  place  in  the  colony  of  New  York,  and  for  many 
years  after  New  York  became  a  state  there  was  not  any 
lawful  mode  of  dissolving  a  marriage  in  the  life-time  of  the 
parties  but  by  special  act  of  the  legislature."  -  In  Pennsyl- 
vania "this  power  has  been  exercised  from  the  earliest 
period  by  the  legislature  of  the  province.  .  .  .  The  contin- 
ual exercise  of  the  power  after  the  adoption  of  the  consti- 
tution of  1790  cannot  be  accounted  for  except  on  the  ground 
that  all  men,  learned  and  unlearned,  believed  it  to  be  a  legit- 
imate exercise  of  legislative  power.  ...  It  stands  upon 
the  higher  ground  of  contemporaneous  and  continued  con- 
struction of  the  people  of  their  own  instrument."  *  In  Con- 
necticut this  question  was  decided  in  1831,  under  a  constitu- 
tion providing  for  a  separation  of  the  legislative  and  judicial 
powers.  The  law  of  the  state  had  remained  unchanged  for 
one  hundred  and  thirty  years.  The  court,  without  discuss- 
ing the  constitutional  question,  said:  "In  view  of  the  ap- 
palling consequences  of  declaiming  the  general  law  of  the 

1  Maynard  v.  HiU,  125  U.  S.  190,  further    usurpation     of    judicial 

8  S.  Ct.  723.    But  a  different  infer-  power.    Cooley,  Con.  Lim.  (6th  ed.) 

ence  is  drawn  from  such  constitu-  134. 
tional  provisions  by  Judge  Cooley,        -  2  Kent  Com.  97. 
who  infere  that  the  provisions  were        ^  Cronise  v.  Cronise,  54  Pa.  255. 
passed  to  prevent  legislatures  from 
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state,  or  the  repeated  acts  of  the  legislature,  unconstitutional 
and  void, —  consequences  easily  conceived  but  not  easily  ex- 
pressed,—  such  as  bastardizing  the  issue  and  subjecting  the 
parties  to  punishment  for  adultery,  the  court  should  come 
to  the  result  only  on  a  solemn  conviction  that  their  oaths 
of  office  and  the  constitutions  imperatively  demand  it.  Feel- 
ing myself  no  such  conviction,  I  cannot  pronounce  the  act 
void," '  In  Ohio,  after  the  legislature  had  granted  divorces 
for  a  period  of  mpre  than  forty  years,  the  court,  while  de- 
claring that  such  acts  of  legislature  were  unconstitutional 
as  being  an  exercise  of  judicial  power,  and  an  encroachment 
on  the  judicial  department,  declined  to  hold  the  divorces 
void.  "  To  deny  this  long-exercised  power,  and  declare  all 
the  consequences  resulting  from  it  void,  is  pregnant  with 
fearful  consequences.  If  it  affected  only  the  rights  of  prop- 
erty we  should  not  hesitate ;  but  second  marriages  have  been 
contracted,  and  children  bom,  and  it  would  bastardize  all 
these,  although  born  under  the  sanction  of  apparent  wed- 
lock." *  The  result  is  that  if  the  practice  is  long  continued 
the  courts  decline  to  declare  such  divorces  void.  But  in 
states  where  no  such  usage  is  shown,  and  the  question  is 
raised  under  a  recent  constitution,  there  is  no  doubt  that  a 
legislative  divorce  will  be  held  a  usurpation  of  judicial  power. 
§  408.  Whether  void  as  special  legislation. —  It  seems 
clear  that  an  act  of  legislature  dissolving  a  marriage  is  a 
special  act  affecting  the  status  of  two  persons  under  certain 
circumstances,  and  is  not  a  general  law  applicable  to  all 
citizens  under  such  circumstances.  It  is  a  law  conferring  a 
special  right  to  particular  persons,  while  the  purpose  of  leg- 
islation is  the  public  good  and  not  the  benefit  of  individuals. 
A  legislative  divorce  is  in  effect  a  decree,  but  in  fact  a  law, 

1  Starr  v.  Pease,  8  Conn.  541,  cited  Mass.  228;  Townsend  v.  Oriffin,  4 

in  Maynard  v.  HiU,  125  U.  S.  190,  8  Barring.    (Del.)   440;    Holmes    v. 

S.  Ct.  723.    See,  also.  Crane  v.  Mc-  Holmes.  4  Barb.  295;  Jones  r.  Jones, 

Oinnis,  1  Gill  &  J.  463;  Maguire  v.  12  Pa.  350;  CabeU  v.  Cabell,  1  Met 

Maguire,  7  Dana,  181 ;  Hull  v.  Hull,  (Ky.)  819. 

2  Strob.  Eq.  174;  West  v.  West,  2  '  Bingham  v.  Miller,  17  Ohio,  44Su 
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and  by  its  form  is  clearly  special  legislation  where  there  is 
a  general  law  of  divorce.  All  persons  with  respect  to  their 
marital  rights  are  equal  before  the  law,  and  the  state  most 
extend  equal  and  exact  justice  to  aU.  The  province  of  the 
legislature  is  to  enact  laws  and  not  to  grant  special  privi- 
leges. 

The  legislature  of  the  territory  of  Idaho  passed  an  act 
granting  a  divorce  to  one  of  its  members  while  a  general 
law  of  divorce  existed.  The  validity  of  this  divorce  was 
subsequently  denied  in  Utah,  where  the  wife  applied  to  a 
probate  court  for  a  share  of  the  estate  of  her  former  hus- 
band. It  was  held  to  be  not  "  a  rightful  subject  of  legisla- 
tion "  within  the  meaning  of  the  act  of  congress.*  An  act 
of  the  legislature  of  the  state  of  Maine  authorizing  the  su- 
preme "  judicial "  court  of  the  state,  in  its  discretion,  to 
decree  a  divorce  l)etween  two  parties  named  in  the  act,  was 
hold  void  as  special  legislation  by  the  supreme  court  of 
Massachusetts.  The  divorce  granted  pursuant  to  this  act 
was  also  void  because  in  violation  of  the  general  laws  of 
Maine.'  It  has  been  questioned  whether  the  courts  of  one 
state  can  pass  upon  the  constitutionality  of  the  acts  of  the 
legislature  of  another  state.'  In  one  instance  the  New  York 
court  declined  to  pass  upon  the  validity  of  an  act  under  the 
Louisiana  constitution.*  The  interpretation  of  a  statute  and 
its  validity  are  usually  determined  by  the  holdings  of  the 
local  state;  but  where  the  act  has  not  been  passed  upon  in 
the  state  where  it  was  enacted,  it  is  difficult  to  see  how  the 
courts  of  other  states  can  avoid  the  determination  of  a  ques- 
tion squarely  presented  to  them  in  the  trial  of  a  case. 

The  constitution  of  Alabama  provides  that  "  no  special 
or  local  laws  shall  be  enacted  for  the  benefit  of  individuals 
or  corporations  in  cases  which  are  or  can  be  provided  for 
by  a  general  law,  or  where  the  relief  sought  can  be  given 

^Hlgbee  v.  Higbee,  4  Utah,  19,  *1  Bishop,  Mar.,   Sep.  &    Div., 

5  P.  69a  §  1462. 

2  Simonds  v.  Simonds,  103  Mass.  « See  Hunt  v.  Himt»  72  N.  Y.  217. 
672. 
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by  any  court  of  this  state ;  nor  shall  the  operation  of  any 
general  law  be  suspended  by  the  general  assembly  for  the 
benefit  of  any  individual,  corporation  or  association."  Tho 
court,  in  considering  the  validity  of  the  act  of  the  legisla- 
ture under  this  provision,  says  that  "  it  is  sufficient  for  the 
purposes  of  this  case  to  hold  that  the  provision  is  effectual 
to  render  invalid  a  special  act  of .  the  legislature  for  the  re- 
lief of  an  individual,  which  would  necessarily  operate  to 
absolve  hini  from  the  duties  and  obligations  which  the  gen- 
eral law  imposes  upon  him  as  a  husband,  to  suspend  in  his 
favor  the  general  law  which  others  similarly  situated  must 
conform  to  in  order  to  obtain  relief  from  the  bonds  of  mat- 
rimony. The  special  act  relied  on  by  the  appellant  was  un- 
constitutional, and  presents  no  obstacles  to  the  relief  sought 
by  the  appellee,  if  she  is  entitled  to  relief  under  the  general 
law." » 

§  409.  Whether  void  as  an  exercise  of  judicial  power. — 
From  the  form  of  our  state  governments  and  from  the  clauses 
in  various  constitutions,  it  appears  that  the  legislative,  judi- 
cial and  executive  functions  must  be  exercised  under  their 
appropriate  limitations.^  It  is  a  part  of  our  constitutional 
law  that  a  legislature  shall  not  exercise  judicial  powers.  The 
three  departments  of  the  government  derive  their  authority 
from  the  same  instrument,  and  there  is  an  implied  prohibi- 
tion, by  this  division  of  power,  that  no  department  shall  ex- 
ercise a  power  conferred  upon  another  department.  The 
analogy  drawn  from  the  practice  in  parliament  is  not  appli- 
cable to  this  question  of  the  exercise  of  judicial  power.  Par- 
liament exercises  the  sovereign  authority  of  England,  while 
in  America  the  sovereignty  is  vested  in  the  people.  Ameri- 
can legislatures  must  act  within  certain  restrictions  prescribed 
by  the  constitutions  of  the  states.'  But  the  practice  of  grant- 

1  Jones  V.  Jones,  95  Ala.  443, 11  (Del)  440;  Watkins  v.  Holman,  16 

So.  n.  Pet.  25. 

'  Pennsyh'ania      v.      Wheeling  sponder  v,  Graham,  4  Fla.  83^ 

Bridge  Co.,  18  How.  (U.  S.)  421 ;  Bingham  v.  Miller,  17  Ohio,  445. 
Townsend  v.  Griffin,  4   Barring. 
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ing  divorces  by  legislative  act  had  continued  in  this  country 
for  a  long  time  before  the  objection  was  raised  that  such 
acts  were  an  exercise  of  judicial  power.  The  long-continued 
practice  had,  by  usage,  become  a  law  of  the  country  to  such 
an  extent  that  courts  were  unwilling  to  investigate  the  sub- 
ject anew.^  To  hold  that  such  divorces  were  void  would 
have  disturbed  property  rights,  rendered  the  status  of  the 
divorced  parties  doubtful,  and  bastardized  their  issue.  But 
if  the  question  should  be  passed  upon  anew,  uninfluenced  by 
the  serious  results  of  invalidating  legislative  divorces,  after 
so  many  had  been  granted,  the  courts  would  probably  hold 
such  acts  to  be  usurpations  of  judicial  authority .^  The  au- 
thorities are  not  uniform,  but  some  agree  with  Kent  that 
"  the  question  of  divorce  involves  investigations  which  are 
properly  of  a  judicial  nature ;  and  the  jurisdiction  over  di- 
vorces ought  to  be  confined  exclusively  to  the  judicial  tribu- 
nals, under  the  limitations  to  be  prescribed  by  law."  *  If  the 
distinction  be  made  upon  the  lines  indicated  by  the  following 
opinion,  legislative  divorces  could  not  be  sustained.  It  was 
said  the  powers  of  the  judicial  and  legislative  tribunals 
should  be  distinguished  as  follows :  "  The  former  decide  upon 
the  legality  of  claims  and  conduct;  the  latter  make  rules 
upon  which,  in  connection  with  the  constitution,  those  decis- 
ions should  be  founded.  It  is  the  province  of  judges  to  de- 
termine what  is  the  law  upon  existing  cases.  In  fine,  the 
law  is  appli^  by  one  and  made  by  the  other.  But  to  do  the 
last,  to  pass  new  rules  for  the  regulation  of  new  controver- 
sies, is  in  its  nature  a  legislative  act;  and  if  the  rules  inter- 
fere with  the  past  or  present,  and  do  not  look  wholly  to  the 
future,  they  violate  the  definition  of  a  law  as  a  rule  of  civil 
conduct."  *  To  hear  the  claims  of  the  husband  and  wife,  to 
admit  evidence  and  decide  upon  the  merits  of  these  claims,  is 
clearly  an  exercise  of  judicial  power.*    And  such  power  is 

» See  CabeU  v,  Cabell,  1  Met.  (Ky.)  *  MerriU  v,  Sherburne,  1 N.  H.  199. 

319,  and  cases  cited.  See,  also,  Jones  v.  Perry,  10  Yerg.  59. 

2  Cooley 's  Con.  Llm.,  6th  ed.  »  Ponder  v.  Graham,  4  Fla.  2a 
>  2  Kent  Com.  106. 
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necessary  to  adjudicate  property  rights  and  direct  the  main- 
tenance of  wife  and  children.  And  yet  a  legislative  divorce 
disregards  these  rights,  and  dissolves  l^e  relation  upon  which 
these  rights  depend,  without  a  hearmg.» 

§  410.  Legislative  divorces  as  impairing  the  obligation 
of  contracts. —  When  authors  and  courts  defined  the  exe- 
cuted marriage  agreement,  the  relation  of  husband  and  wife, ' 
as  a  contract,  one  of  the  evils  flowing  from  such  definition 
was  the  discussion  which  arose  and  the  controversy  whether 
such  contract  was  impaired  by  the  acts  of  legislature  grant- 
ing divorce.  If  it  was  a  contract,  and  the  state,  without  the 
consent  of  one  party,  relieved  the  other  from  mutual  obliga- 
tions, it  was  urged  that  such  act  impaired  the  obligation  of 
the  contract  within  the  meaning  of  the  constitution  of  the 
United  States.  Without  a  reference  to  cases  where  the  ques- 
tion has  been  raised,  it  may  be  considered  as  well  settled  that 
this  clause  has  no  reference  to  the  marriage  relation,  but  re- 
fers to  property  rights  vested  in  private  contracts.  The  mar- 
riage relation  is  not  a  contract.  It  is  a  social  and  legal  status? 

It  would  seem  reasonable  to  hold  that  if  the  marriage  re- 
lation was  a  contract,  and  the  conditions,  duties  and  penal- 
ties of  the  contract  were  fixed  by  the  laws  of  marriage  and 
divorce,  in  force  in  the  state  in  which  the  marriage  was  en- 
tered into,  and  then  a  new  ground  of  divorce  should  be  added, 
such  new  ground  of  divorce  would  be  imposing  a  new  con- 
dition not  expressed  in  the  contract  and  thus  impair  its  ob- 
ligation.'   Although  it  has  been  suggested  that  a  divorce 


1  Bingham  v,  Mmer,  17  O.  448. 
2Maynard  u  Hill,  125  U.  S.  190, 

8  a  C.  Rep.  723,  citing  Butler  v, 
Pennsylvania,  10  How.  402;  Adams 
V,  Palmer,  51  Me.  481 ;  Maguire  v, 
Maguire,  7  Dana,  181;  Ditson  t;. 
Ditson,  4  R.  L  87;  Wade  r.  Kalb- 
fleiach,  58  N.  Y.  282;  Noel  v.  Ewing, 

9  Ind.  87.  See,  also,  Cronise  v, 
•Cronise,  54  Pa.  255;  Rugh  v.  Otten- 
heimer,  6  Or.  231 ;  Starr  u  Hamil- 
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ton,  Deady,  268;  Starr  v.  Pease,  8 
Conn.  541;  Bingham  v.  Miller,  17 
Ohio,  445;  Levins  v.  Sleator,  2 
Greene  (la.),  604 ;  Opinion  S.  J.  Court, 
16  Me.  481 ;  Berthelemy  t* .  Johnson, 
8  R  Mon.  W;  HuU  r.  Hull,  2  Strob. 
Eq.  174;  CabeU  v,  Cabell,  1  Met 
(Ky.)  819;  Chouteau  v.  Maginnis, 
28  Ma  187. 

•Violett  V,  Violett,  2  Dana,  323; 
Gaines  v.  Buford,  1  Dana,  481. 
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might  be  avoided  "  by  an  adherence  to  the  duties  imposed 
by  the  contra<>t  itself,"  *  yet  the  duties  of  the  marriage  re- 
lation, viewed  as  a  contract,  are  only  those  imposed  by  the 
law  at  the  time  the  relation  is  entered  into.  But  when  the' 
parties  entered  into  the  marriage  relation  they  entered  into 
a  status^  the  rights,  duties  and  obligations  of  which  rest,  not 
upon  their  agreement,  but  upon  the  laws  of  the  state.  These^ 
laws  are,  like  other  laws,  subject  to  change  at  the  will  of 
the  sovereign  power.  And  by  common  consent  the  divorce 
laws  have  been  considered  applicable  to  man^ages  contracted 
before  their  enactment.* 

§411.  Effect  of  legislative  divorces.— This  kind  of  di- 
vorce cannot  change  property  rights.  The  legislature  can- 
not take  the  property  of  one  individual  and  bestow  it  upon 
another  without  compensation.  Can  the  legislature  grant 
alimony  without  exercising  judicial  power  ?  This  question 
was  decided  in  Maryland,  under  a  constitution  providing 
"  that  the  legislative,  executive  and  judicial  powers  of  gov- 
ernment ought  to  be  forever  separate  and  distinct  from  each 
other."  A  wife  had  obtained  an  act  granting  her  a  divorce,, 
and  a  sum  of  alimony  to  be  paid  annually  to  a  trustee  for 
her  use  and  benefit.  A  suit  was  brought  by  the  trustee  to 
recover  the  first  instalment.'  The  court  held  that  granting 
alimony  was  an  exercise  of  judicial  power,  and  therefore 
void.*  The  legislative  divorce  is  a  dissolution  of  the  mar- 
riage, not  an  annulment,  unless  the  act  so  provides.'  It  dis- 
solves the  marriage,  so  that  the  divorced  wife  will  not  be  a 
widow  entitled  to  dower  and  a  portion  of  his  personal  prop- 
erty ;  *  and  the  husband  will  have  no  right  to  hold  her  land 

1  Clark  t?.  Clark,  10  N.  H.  380.  McH.  477);  and  in  1777  the  chan- 

2  Carson  v,  Carson,  40  Misa  849.  ceUor  was  authorissed  by  act  of  tb& 
>  In  Maryland  the  suit  for  all-  assembly  to  hear  all  causes  for  ali- 
mony has  always  been  a  distinct  mony, 

proceeding  from  a  suit  for  a  di-  ^  Crane  ti  McGinnis^  4  Gill  &  J. 

Yoroe.    As  early  as  1709  it  was  as-  463. 

serted  that  alimony  could  be  re-  ^  Guilford  v.  Oxford,  9  Conn.  821. 

covered  only  in  the  chancery  court  *  Levins  v.  Sleator,  2  Greene  (laV 

(Galwith   V.  Galwith,  4  Harr.  &  604 
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as  tenant  by  curtesy,  but  his  interest  and  the  interests  of 
his  grantees  are  terminated  by  such  divorce.^  After  a  divorce 
has  been  granted  by  the  legislature  to  the  wife,  it  seems  that 
she  may  apply  to  the  court  for  alimony,  although  the  act 
does  not,  as  is  usually  the  case,  refer  the  case  to  the  court 
to  fix  the  amount  of  alimony.'  The  act  may  authorize  the 
wife  to  act  as  a  feme  sole^  and  a  subsequent  release  of  her 
lands  executed  by  herself  alone  will  be  good.*  Where  the 
legislature  has  granted  a  divorce,  and  the  parties,  relying 
upon  such  divorce,  have  both  married  and  acquiesced  in  the 
decree  for  more  than  twenty  years,  and  led  the  world  to 
believe  that  all  control  and  interest  on  his  part  had  ceased 
and  been  surrendered,  the  husband  is  estopped  to  assert  any 
right  to  the  wife's  property,  and  show  that  such  divorce  is 
illegal.* 

1  Starr  v.  Pease,  8   ConiL  541;  468;  Richardson  v.  Wilson,  8  Yerg.. 

Townsend  v.  Griffin,  4   Barring.  67. 

(Del.)  44a  >  StiUey  v.  Grubby  1  Del  Ch.  406. 

>  Crane  u  MoGimiis,  4  GiU  &  J.  ^  Bicheson  «.  Simmons,  47  Ma  dO. 


RECRIMINATION. 


§425. 
420. 
427. 


42a 


429. 
480. 

431. 
482. 
438. 

434. 


In  general 

Origin  of  the  doctrine. 

He  who  comes  into  equity 
must  come  with  clean 
handbs. 

Divorce  is  a  remedy  pro- 
vided for  an  innocent 
party. 

Adultery  is  a  bar  in  all  casea 

Whether  any  cause  for  di- 
vorce is  a  bar. 

American  doctrine. 

Statutory  recrimination. 

The  recrimination  must  be 
a  cause  for  divorce. 

Whether  a  cause  for  a  de- 
cree of  separation  is  suffi- 
cient. 
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Recrimination  is  not  appli- 
cable to  nullity  suits. 

Plaintiff's  cruelty  bars  di- 
vorce for  adultery. 

Plaintiff's  cruelty  bars  di- 
vorce for  desertion. 

Plaintiff's  desertion  bars  di- 
vorce for  adultery. 

Adultery  bars  adultery. 

Whether  plaintiff's  cruelty 
bars  divorce  for  cruelty. 

Becrimination  must  be 
pleaded. 

Effect  where  recrimination 
is  disclosed  by  plaintiff's 
testimony. 

Evidence. 


§  426.  In  general. —  The  maxim  of  equity  that  "  he  who 
comes  into  equity  must  come  with  clean  hands ''  is  a  general 
principle  which  pervades  our  divorce  law.  There  are  two 
classes  of  cases  where  it  is  held  that  the  plaintiff  is  not  en- 
titled to  relief  because  he  does  not  come  with  clean  hands: 
(1)  where  he  has  provoked  the  injury  of  which  he  complains; 
and  (2)  where  he  is  guilty  of  marital  misconduct  of  equal 
gravity.  The  instances  where  the  plaintiff  is  denied  rdief 
on  account  of  the  first  class  of  offenses  have  already  been 
noticed,  as  where  a  party  provoked  the  cruelty  complained 
of,  or  caused  the  separation  which  is  alleged  as  desertion. 
This  class  of  misconduct  is  a  bar  to  divorce  because  the 
plaintiff  is  himself  responsible  for  the  injury  complained  of.* 


1  See,  also,  §  56^ 
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Snt  the  second  class  includes  those  cases  where  the  plaintiff 
is  guilty  of  some  independent  marital  wrong  which  consti- 
tutes a  cause  for  divorce,  and  which,  therefore,  precludes 
him  from  obtaining  divorce.  The  latter  form  of  misconduct 
is  called  recrimination  when  alleged  as  a  defense.  The  doc- 
trine of  recrimination  in  the  early  common  law  was  that 
one  who  committed  adultery  could  not  be  heard  to  complain 
of  any  matrimonial  misconduct  of  the  other.  But  in  America 
the  doctrine  is  now  firmly  established  that  one  who  has  com- 
mitted any  cause  for  divorce  does  not  come  with  clean  hands. 
It  is  reasoned  that  other  causes  are  as  weighty  as  adultery 
so  far  as  divorce  is  concerned,  for  each  cause  is  sufficient  to 
justify  a  divorce.  Any  cause  for  divorce,  whether  from 
the  bonds  of  matrimony  or  from  bed  and  board,  is  a  bar  in 
recrimination.    • 

§  426.  Origin  of  the  doctrine.— Some  trace  of  the  doc- 
trine can  be  found  in  the  Mosaic  law,^  and  it  is  said  to  have 
been  adopted  by  the  ecclesiastical  courts  from  the  canon 
law.2  It  was  held  by  Pope  Gregory  IX  that  a  plaintiff 
who  has  committed  adultery  cannot  have  a  divorce  for  de- 
fendant's adultery,  and  that  where  a  separation  has  been 
granted  on  the  ground  of  adultery  it  shall  be  vacated  and 
the  parties  ordered  to  resume  cohabitation  if  afterwards  the 
plaintiff  commits  adultery.*  It  is  an  indication  of  the  intel- 
lectual freedom  of  that  age  that  heresy,  called  spiritual  adul- 
tery, was  a  bar  to  carnal  adultery,  but  carnal  adultery  was 
not  a  bar  to  spiritual  adultery.*  This  doctrine  of  carnal  and 
spiritual  adultery  never  obtained  in  England,  and  is,  of 
course,  unknown  in  our  own  jurisprudence. 

§427.  ^^He  who  comes  into  equity  mnst  come  with 
clean  hands/' — When  this  maxim  was  first  applied  to  pro- 

1  Deuteronomy,  22:  18, 19.  which  we  may  infer  that  an  ortho- 

3Leichester's  Case,  cited  1  Hagg.  dox  libertine  might  obtain  a  sepa- 

Con.  148;   Proctor   v.  Proctor,   2  ration  on    account  of  his  wife's 

Hagg.  Con.  292;  Beeby  t>.  Beeby,  1  adultery,  no  matter  how  often  he 

Hagg.  Ec.  789.  may  have  committed  carnal  adul- 

'4  and  6  Corp.  Jur.  Can.  221.  tery. 

4  Sanchez,  lib.  10,  disp.  16,  from 
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•ceedings  for  divorce  in  the  ecclesiastical  courts,  it  was 
f erred  to  as  a  well-established  rule  of  equity.  It  was  said 
that  one  who  has  committed  adultery  has  committed  such 
an  offense  against  the  marriage  contract  that  he  cannot  be 
heard  to  complain  of  a  breach  of  that  contract.  This  maxim, 
as  applied  by  modern  courts  of  equity,  is  subject  to  certain 
limitations  which  may  be  noticed  here.  It  is  only  applied 
to  the  particular  transaction  under  consideration,  and  the 
court  will  not  go  outside  for  the  purpose  of  examining  the 
conduct  of  plaintiff  in  other  matters.  The  fact  that  he  has 
prosecuted  an  unfounded  claim  wiU  not  bar  his  remedy. 
There  must  be  some  misconduct  in  the  litigation  before  the 
court  which  will  justify  tjie  court  in  denying  all  relief.  In 
accordance  with  this  maxim,  and  arising  from  it,  there  is 
another  maxim  that  relief  will  be  denied  to  parties  in  pari 
delicto;  but  it  is  also  held  that  although  the  parties  do  not 
come  with  clean  hands,  if  they  are  not  equally  in  the  wrong, 
relief  will  be  granted  to  the  more  innocent  of  the  two,  where 
such  relief  will  be  in  furtherance  of  justice  and  public  policy. 
Courts  of  equity  do  not  apply  this  doctrine  as  a  technical 
defense  to  be  easily  srized  upon  to  rid  the  court  of  the  un- 
fortunate suitor,  but  as  a  rule  of  good  conscience  and  of 
justice,  as  a  check  upon  proceedings  arising  oiit  of  mutual 
misconduct.'  It  is  not  a  blind  stroke  of  the  sword,  as  it  may 
often  appear  to  be  in  divorce  proceedings.  This  rule  of 
equity  is  stated  as  follows:  "When  a  court  of  equity  is  ap- 
pealed to  for  relief,  it  will  not  go  outside  the  subject-matter 
of  the  controversy,  and  make  its  interference  depend  upon 
the  character  and  conduct  of  the  moving  party,  in  no  way 
affecting  the  equitable  right  which  he  asserts  against  the  de- 
fendant, or  the  relief  which  he  demands."  *  In  the  divorce 
suit  the  rule  is  somewhat  broader,  for  it  is  held  that  one  is 
not  entitled  to  relief  who  has  violated  any  of  the  marriage 
obligations,  although  he  may  be  innocent  of  any  fault  or 

iSee    Bispham's    Principles    of    Lewis' Appeal,  67  Pa.  St  166;  Meyer 
Equity,  sea  42.  v.  Yeiser,  82  Ind.  294 

*  Pomeroy's  Eq.  Jur.,  §  399,  citing 


§  427.]  BBCBDONATIOK.  423 

participation  in  respect  to  the  alleged  offense  of  defendant. 
In  a  suit  for  divorce  the  character  of  the  moving  party  is 
involved  so  far  as  his  marital  conduct  is  concerned.  To  this 
extent  the  character  of  complainant  is  on  inquiry,  not  as  to 
the  particular  adultery  of  which  he  complains,  but  as  to  his 
general  conduct.  It  is  said  that  an  application  for  divorce 
is  to  "  the  equitable  jurisdiction  of  the  court,  and  must  be 
decided  by  the  principles  which  prevail  in  the  courts  of 
equity.  The  complainant  must  come  with  clean  hands  and 
a  chaste  character,  not  stained  with  the  same  infamy  and 
crime  of  which  she  complains.  These  parties  are  in  pari 
delicto^  and  to  grant  relief  to  either  of  them  would  be  offer- 
ing a  bounty  to  guilt.  It  would  place  the  permanency  of 
the  marriage  contract,  in  every  case,  at  the  disposal  of  the 
contracting  parties,  and  remove  one  of  the  strongest  motives 
to  that  correctness  and  chastity  of  conduct  which  is  neces- 
sary to  render  the  marriage  state  either  pleasant  or  conven- 
ient." » 

1  Mattox  V.  Mattoz,  2  0. 284  But  that  there  enters  inherently  and 
where  considerations  of  public  deeply  into  the  contract  of  mar- 
policy  do  not  forbid,  the  court,  in  riage,  an  obligation  before  God  and 
the  furtherance  of  justice,  may  man  that  the  contract  shaU  be 
grant  relief  to  parties  in  pari  de-  faithfully  kept  by  both  of  the  con- 
licto;  as  where  a  wife  asks  relief  tracting  parties.  Divorce  is  in 
from  a  decree  of  divorce  obtained  my  opinion  a  remedy  provided  for 
>by  collusion.  Daniels  v,  Benedict,  the  innocent  party,  and  is  not  in- 
60  Fed.  347.  tended  for  cases  in  which  both 

Lord  Ardmillan  protestedagainst  parties  are  guilty.  There  is  the 
the  Scotch  law,  which  had  dis-  highest  authority  in  the  law  of 
carded  the  doctrine  of  recrimina-  England  to  that  effect,  and  the 
tion.  He  said:  ''It  is  settled  by  older  law  of  Scotland  was  to  the 
the  case  of  Lockhart  that,  in  ao-  same  effect;  and,  imless  it  has 
tions  of  divorce,  recrimination  is  been  otherwise  conclusively  set- 
not  a  good  defense,  but  that  the  tied  by  our  more  recent  author- 
averments  which  support  a  charge  ities,  I  am  inclined  to  think  that 
of  recrimination  may  be  made  the  the  old  Scottish  law  is  sound  and 
foundation  of  a  counter-action,  salutary,  and  that  the  same  prin- 
But  the  question  whether  decree  ciple  will  be  found  to  be  applicable 
shall  be  pronounced  in  both  or  to  the  law  of  divorce  in  both  coun- 
either  of  the  mutual  actions  of  di-  tries."  Brodie  v.  Alexander,  8 
vorce  is  a  different  matter.  I  think  Scotch.  Sess.  Cas.  (3d  Ser.)  854. 
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In  one  instance  the  court  recognized  this  limitation  and 
held  that  the  connivance  must  be  connected  with  the  partic- 
ular offense  complained  of.  The  husband  had  connived  at 
his  wife's  adultery  by  negligent  conduct.  Afterwards  ha 
discovers  that  his  wife  had  committed  adultery  some  time 
before  this  connivance,  and  so  asked  for  divorce.  It  is  clear 
that  he  cannot  come  with  clean  hands,  as  he  has  himself  been 
guilty  of  connivance.  The  court,  however,  following  the 
equity  rule,  held,  and  we  think  correctly,  that  he  might  ob- 
tain a  decree  for  the  prior  adultery,  that  being  in  no  manner 
connected  with  his  connivance.  "  The  iniquity  which  de- 
prives a  suitor  of  a  right  to  justice  in  a  court  of  equity  is 
not  general  iniquitous  conduct,  unconnected  with  the  acts 
of  the  defendant  which  the  complaining  party  states  as  his 
ground  or  cause  of  action,  but  it  must  be  eyfl.  practice  or 
wrongful  conduct  in  the  particular  matter  or  transaction  ia 
respect  to  which  judicial  protection  is  sought."  ^ 

In  cases  of  cruelty  it  would  seem  that,  if  a  reasonable 
apprehension  is  shown,  the  court  should  grant  relief  from 
future  violence,  although  the  defendant  proved  that  the  plaint- 
iff was  guilty  of  cruelty.  The  fact  that  plaintiff  is  also  of 
violent  disposition  would  in  fact  prove  the  danger  imminent. 
In  a  recent  case  it  is  held  that,  to  establish  recrimination  in 
a  suit  for  divorce  for  cruelty,  it  must  be  shown  that  the 
cruelty  was  induced  by,  or  was  in  retaliation  of,  plaintiff's 
conduct.*  But  the  weight  of  American  authority  is  that 
cruelty  in  any  form  is  a  bar  to  divorce  for  a  distinct  act  of 
cruelty  in  no  way  connected  with  the  former,  either  as  a 
provocation  or  retaliation. 

§  428.  Divorce  is  a  remedy  provided  for  an  innocent 
party, —  Omitting  now  the  controverted  questions  which  are 
hereafter  treated,  it  may  be  said  to  be  the  commonly  ac- 
cepted doctrine  that  the  party  who  is  partly  at  fault  in  the 
matter  of  which  he  complains  cannot  have  a  divorce.*    And 

1  Woodward  v.  Woodward,  40  N.  »  Wheeler  v,  Wheeler,  18  Or.  261, 
J.  Eq.  224  24  P.  900;  Morrison  v.  Morrison. 

2  Trigg  V.  Trigg  (Tex.),  18  S.  W.  64  Mich.  93,  30  K  W.  903;  Gate  r. 
813.  Gate,  53  Ark.  486,  14  a  W.  675. 
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also  that  divorce  is  a  remedy  for  the  innocent  and  injured 
party.^  Both  parties  cannot  obtain  a  decree  of  divorce.  The 
confusion  which  arises  where  two  decrees  have  been  granted 
is  well  illustrated  by  the  following  cases.*  It  is  not  a  prin- 
ciple of  our  divorce  law  that  if  both  are  guilty  the  party 
Avho  has  sinned  the  least  is  entitled  to  a  divorce.  "When  the 
parties  are  in  pari  delicto  they  are  refused  any  relief  which 
is  not  in  furtherance  of  public  policy.  In  such  case  it  is  the 
policy  of  the  law  to  refuse  divorce. 

§  429.  Adultery  is  a  bar  in  all  cases. —  It  is  a  general 
rule,  almost  without  exception,'  that  one  who  has  committed 
adultery  does  not  "  come  into  court  with  clean  hands,"  and 
is  not  entitled  to  divorce  for  any  matrimonial  offense.  This 
was  the  doctrine  in  the  ecclesiastical  courts.*  If  the  plaint- 
iff had  committed  adultery  he  could  not  complain  of  his 
wife's  adultery.*    No  decree  of  divorce  can  be  obtained  for 

1  Beck  V.  Beck,  63  Tex.  84;  Rose  Stilphen  v,  Houdlette,  60  Me.  447: 

v.  Rose,  62  Hun,  154,  4  N.  Y.  Supp.  TarbeU,  Petitioner,  82  Me.  589;  De 

856;  Gholston  v.  Gholston,  81  Ga.  Jamet  v.  De  Jamet,  6  Dana  (Ky.), 

625;  Bascom  v.  Bascom,  Wright,  499;  Cooper  v.  Cooper,  7  Ohio  (sec- 

632;  Boon  v.  Boon,  12  Or.  437,  8  P.  ond   part),  288;  Hoff  v.  Hoff,  4S 

450;  Daiger  v.  Daiger,  2  Md.  Ch.  Mich.  281. 

835;  Skinner  v.  Skinner,  5  Wis.  449;  »  Ristine  v.  Ristine,  4  Rawle,  460^ 

Brodie  v.  Alexander,  8  Scotch  Sess.  which  is  a  case  depending  upon  the 

Cas.  (3d   Ser.)  854;  Hoff  v.  Hoff,  48  construction  of  the  Pennsylvania 

Mich.  281 ;  Beeby  v.  Beeby,  1  Hag.  statute. 

Ec.  789,  3  R  Ec.  838;   Christian-  *Otway  v.  Otway,  13  P.  D.  141^ 

berry  i?.  Christianberry,  3  Blackf.  reversing  13  P.  D.  12.    The  prin- 

202;  Derby  r.  Derby,  21  N.  J.  Eq.  ciple  upon  which  recrimination  is 

36-60;  De  Jamet  t?.  De  Jamet,  5  a  bar  is  that  the  plaintiff  is  not 

Dana,  499;  Hoffman  V.Hoffman,  43  entitled  to  relief  unless  he  is  of 

Ma  547;  Home  r.  Home,  72  N.  C.  pure  character  and  free  from  mat- 

530;  Wood  V.  Wood,  2  Paige  (N.Y.),  rimonial  misconduct,  and  this  is 

108;  Rhame  u  Rhame,  1  McCord,  generally  accepted  in  our  states. 

Ch.  197;  Ryan  u  Ryan,  9  Mo.  539;  » Smith  r.  Smith,  19  Wis.  522; 

Hope  V.  Hope,  1  Swab.  &  T.  94;  Home  v.  Home,  72  N.  C.  530;  Davis 

Ortman  r.  Ortman,  92  Mich.  172, 52  r.  Davis,  19  IlL  334;  Burk  r.  Burk,, 

N.W.  619;Anon.,40Barb.9;Child8  44  Kan.  307,  24  P.  466;   Derby  tv 

r.  Childs,  49  Md.  509;  Alexander  v.  Derby,  21  N.  J.  Eq.  36;  Mattox  r. 

Alexander  (Ind.),  38  N.  E.  855.  Mattox,  2  O.  234;  Fuller  v.  Fuller, 

-'Moulton  V.  Moulton,  76  Me.  85;  41  N.  J.  Eq.  189;  Clark  t\  Clark,  7 


426  BECBDnNATtoir.  [§  430. 

cruelty  if  the  plaintiff  has  committed  adultery.^  Adultery 
is  also  an  absolute  bar  to  relief  for  desertion,*  and  drunken- 
ness.' It  was  once  held  that  in  an  action  for  separation 
adultery  could  not  be  pleaded  in  bar  so  that  a  decree  of  disso- 
lution might  be  entered  in  that  action.*  But  in  1881  the 
code  was  so  revised  that  adultery  might  be  alleged  in  a 
cross-petition  and  a  dissolution  had  in<an  action  for  separa- 
tion.* So  that  adultery  is  now  a  bar  to  the  action  for  sep- 
aration.' 

§  430.  Whether  any  cause  for  diyorcQ  is  a  bar. — While 
all  the  authorities  are  agreed  that  plaintiffs  adultery  is  a 
bar  to  divorce  for  any  cause,  yet  there  is  a  hopeless  conflict 
upon  the  proposition  that  any  offense  which  is  a  cause  for 
divorce  shall  be  a  bar  to  divorce  for  any  cause.  This  con- 
Rob.  (N.Y.)  276;  Reid  V.  Reid, 21  N.  »Ryan  v.  Ryan,  9  Ma  68«.  In 
J.  £q.  831 ;  Christianberrj  v,  Chris-  this  case  it  is  reasoned  that  the 
tianbeny,  8  Blackf.  (Ind.)203;  Les-  recriminatory  offense  need  not  be 
«euer  v,  Lesseuer,  81  Barb.  830;  a  like  offense.  If  the  wife  had 
Proctor  V.  Proctor,  2  Hagg.  Con.  committed  adultery,  she  could  have 
1292;  Woodr.  Wood,  2  Paige,  108.       set  up  the  husband's  adultery  in 

I  Hubbard  v.  Hubbard,  74  Wis.  recrimination,  and  no  good  reason 
650,  43  N.  W.  655;  Best  v.  Best,  1  appears  why  she  could  not  set  up 
Add.  Ec.  411;  Shackett  v.  Shackett,  his  adultery  where  she  is  guilty  of 
49  Yt.  195;  Dillon  v,  Dillon,  8  Curt  the  less  offense  of  drunkennessL 
66;  Tillison  v.  Tillison,  63  Vt  411,  *Terhune  v.  Terhune,  40  How. 
22  A.  531;  Bancroft  v.  Bancroft,  4  Pr.  258;  Henry  v.  Henry,  25  How. 
Swab.  &  T.  84;  Ribet  v.  Ribet,  39  Pr.  5;  Mcintosh  v.  Mcintosh,  13 
Ala.  848;  Watkyns  v.  Watkyns,  2  How.  Pr.  289. 
Atk.  96;  Johns  v.  Johns,  29  Ga.  ^Van  Benthuysen  v.  Van  Ben- 
718;  Grossi  v.  Grossi,  3  P.  &  M.  118;  thuysen  (1888),  15  N.  Y.  Civil  Pra 
Dnimmond  v,  Drummond,  80  Law    Rep.  234. 

J.  (P.  &  M-)  177;  Otway  v,  Otway,  *  In  a  suit  to  annul  a  marriage 
13  P.  D.  141.  on  account  of  the  impotence  of  one 

^Reddington  v.  Reddington,  2  party,  the  adultery  of  capable  party 
CoL  Ap.  8,  29  P.  811;  Hall  v.  Hall,  is  not  considered  a  bar  to  the  pro- 
66  Mass.  39;  Whippen  v.  Whippen,  ceeding.  M.  v.  D.,  10P.D.175;  G. 
147  Mass.  294, 17 N.E.  644;  Eickert  v.  M.,10  Ap.  Caa.171;  A.B.r.GR, 
V.  Eickert,  3  W.  N.  C.  (Pa.)  290.  Con-  11  Scotch  Sess.  Cas.  (4th  Ser.)  1060; 
tra,  Ristine  v.  Ristine,  4  Rawle,  460;  B.  a  on  appeal,  G  B.  VL  A.  B.,  12  id* 
J.  F.  C.  V.  M.  E.,  6  Rob.  (La.)  135;  (H.  L.)86. 
Reed  v.  Reed,  21  N.  J.  Eq.  327; 
Moors  V,  Moorsy  121  Masa  232. 


§  430.]  KECKIMINATION.  427 

flict  is  caused  by  the  courts  applying  different  rules,  and 
also,  as  we  shall  see,  by  applying  the  doctrine  of  recrimina- 
tion to  all  offenses  when  the  statute  expressly  declares  that 
it  should  be  applied  to  adultery.  Another  reason  for  the 
diflBculty  in  applying  this  doctrine  of  recrimination  arises 
from  the  fact  that  when  new  causes  for  divorce  were  en- 
acted there  were  no  statutory  provisions  making  recrimina- 
tion a  bar  to  such  new  causes.  Thus,  in  Missouri,  when 
adultery  and  desertion  were  the  only  causes  for  divorce,  a 
statute  was  enacted  expressing  the  common-law  defenses 
and  providing  that  no  divorce  on  the  grounds  of  adultery 
should  be  granted  where  any  of  the  defenses  were  estab- 
lished.* Later  other  causes  for  divorce  were  added.  Then 
the  question  arose,  Shall  the  doctrine  of  recrimination  apply 
to  these  new  causes?  And  similar  questions  have  arisen  in 
other  states.  The  writer  does  not  attempt  any  reconcilia- 
tion of  the  decisions  on  this  point.  Such  a  task  is  impossi- 
ble. But  the  authorities  may  be  gathered  into  groups  as 
illustrations  of  the  various  doctrines.  In  order  to  obtain 
some  understanding  of  this  question  it  will  be  necessary  to 
examine  the  authorities,  to  determine,  if  possible,  the  com- 
mon-law doctrine  of  recrimination. 

The  ecclesiastical  courts  denied  all  relief  to  a  party  guilty 
of  adultery.^  Where  a  wife  is  guilty  of  adultery  she  is  not 
entitled  to  a  decree  of  separation,  although  the  cruelty  of 
her  husband  is  gross  and  likely  to  be  repeated.'  It  was  held 
by  Lord  Stowell  that  a  wife  cannot  plead  cruelty  as  a  bar 
to  divorce  for  her  violation  of  the  marriage  bed.*  The 
reason  assigned  was  that  compensation  could  only  arise 
where  both  parties  were  eodem  delictum.  Dr.  Lushington 
suggested  that  the  more  satisfactory  reason  was  that,  "  if 
the  husband  has  been  guilty  of  cruelty  before  the  wife  is 
charged  with  having  committed  adultery,  she  might  have 
had  redress  by  proceeding  for  a  separation  before  the  time 

I  Nagle  V,  Nagle,  12  Ma  58.  »  Otway  v.  Otway,  13  P.  D.  141. 

'^  Dmmmond  v,  Dnunmond,  3  <  Chambers  v.  Chambers,  1  Ha^ 
Swab.  &  T.  372.  Con.  439. 
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the  adultery  was  committed.  No  cruelty  can  justify  the  vio- 
lation of  the  marriage  bed."  ^  The  ecclesiastical  courts  did 
not  consider  a  malicious  desertion  as  a  bar  to  a  suit  for  divorce 
on  the  ground  of  adultery.^  In  brief,  the  doctrine  of  the 
ecclesiastical  law  was  that  one  who  had  committed  adulterv 
was  not  entitled  to  any  relief,  and  no  offense  would  be  a 
bar  to  divorce  for  adultery  except  the  adultery  of  the  plaint- 

§  431.  American  doctrine. —  We  have  seen  that  by  the 
ecclesiastical  law  adultery  was  the  only  offense  which  would 
bar  the  plaintiff  from  legal  remedy,  and  that  this  doctrine 
was  at  first  recognized  in  our  country.  But  a  diflSculty 
arose  where  there  were  many  causes  for  a  dissolution  of  the 
marriage.  And  it  is  contended  that  the  doctrine  of  the  un- 
written law  is  repugnant  to  our  jurisprudence.  When  the 
ecclesiastical  courts  granted  a  separation,  there  was  no  dis- 
solution, so  that  the  parties  might  form  new  loves  and  mar- 
riages; there  was  no  division  of  the  property;  there  was 
nothing  final,  for  the  parties  might,  upon  reconciliation,  re- 
sume cohabitation;  there  was  no  change  in  the  wife's  posi- 
tion, for  where  she  had  received  the  voluntary  support  of 
her  husband,  she  afterward  obtained  it  by  the  force  of  the 
law  in  the  form  of  alimony.  The  American  divorce  suit, 
while  proceeding  upon  similar  causes,  is  prosecuted  for 
totally  different  purposes  and  followed  by  different  results- 
When  the  wife  becomes  a  plaintiff  (which  she  rarely  did  in 
the  ecclesiastical  courts)  and  seeks  redress  in  American 


1  Dillon  v.  DiUon,  8  Curt.  Ee.  86.  and  Holston  v,  Holston,  28  Ala.  777. 
The  doctrine  of  these  cases  is  ap-  See  similar  ruling  in  Bast  v»  Bast, 
proved  in  Cocksedge  v,  Cocksedge,  82  lU.  684. 

1  Rob.  Ea  90.  citing  Scrivener  v,  •  Under   the   Divorce   Act   the 

Scrivener,  cited  1  Rob.  Ec.  92;  Ark-  court  has  a  discretionary  power  to 

ley  V.  Arkley,  8  PhiUim.  500;  Chet-  aUow  or  disaUow  a  cause  for  di- 

tie  V.  Chettle,  8  PhiUim.  507;  El-  vorce    set   up    in    recrimination, 

dred  v.  Eldred,  3  Curt  Ec  876;  Pearman  v.  Pearman,  1  Swab.  &  T. 

Harris  v.  Harris,  2  Hag.  Ec.  376.  601;  Ratcliil  v.  RatcUff,  1  Swab.  & 

2  SuUivan  v,  SulUvan,  2  Add.  Ec.  T.  467;  Moore  v.  Moore,  1892  Prob. 
299,    foUowed    in    Richardson    v.  382. 

Richardson,  4  Port  (Ala.)  467  (1837), 
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courts,  her  purpose  is  to  obtain  a  decree  relieving  her  from 
marital  relations  which  the  husband  has  neglected  and  re- 
nounced; to  obtain  a  legal  statics  which  relieves  her  from 
the  imputation  of  a  neglected,  husbandless  wife,  and  gives 
her  opportunities  for  marriage,  or  to  obtain  either  a  division 
of  the  common  property  or  a  share  of  the  husband's  prop- 
erty; or  a  decree  for  alimony;  or  to  obtain  the  custody  of 
her  children,  and,  if  possible,  some  support  for  them.  And 
the  defenses  interposed  in  our  modern  courts  are  not  to  pre- 
vent a  dissolution  of  a  relation  which  is  generally  obnoxious 
to  both,  but  to  recover  property  and  the  custody  of  chil- 
dren, or  to  prevent  the  other  from  recovering  them.  Thus 
the  proceeding  is  not  always  to  vindicate  and  preserve  the 
honor  of  the  plaintiff,  but  often  for  the  gratification  of  self- 
ish motives.  In  these  controversies  the  courts  have  thought 
best  to  adopt  a  policy  denying  relief  where  both  parties 
were  entitled  to  a  divorce.  They  have  declined,  whether 
wisely  or  unwisely,  to  grant  two  decrees  of  divorce,  and  in 
such  case  the  action  is  dismissed.  This  is  not  a  case  where 
the  doctrine  of  "  clean  hands "  is  applicable.  It  is  in  the 
nature  of  a  set-oflf  or  counter-claim.  "  There  is  a  dead-lock, 
and  when  this  occurs  the  movements  of  the  court  in  the 
cause  cannot  do  otherwise  than  stop."  ^  The  reason  assigned 
for  denying  relief  where  both  parties  are  guilty  is  that, 
where  there  are  many  causes  for  divorce,  the  eflFect  of  each 
cause  being  the  same,  the  courts  cannot  distinguish  such 
causes,  whatever  difference  there  may  be  in  a  moral  point 
of  view.  The  gravity  of  the  offenses  is  not  to  be  deter- 
mined by  principles  of  ethics,  because  each  cause  for  di- 
vorce has  the  same  legal  effect.^  The  substance  of  this 
doctrine  is  that  one  who  has  committed  a  cause  for  divorce 
does  not  come  with  "  clean  hands,"  and  is  not  entitled  to  re- 

1  Bishop,  Mar.,  Sep.  &  Div.  Church  v.  Church,  16  R.  I.  667,  19 

«Conant  v,  Conant,  10  CaL  250;  A.  244,  citing  Goodell  v.  Goodell 

Nagel  V.  Nagel,  12  Mo.  53;  Shackett  (unreported  case);  Clapp  v,  Clapp, 

V.  Shackett,  49  Vt   195;   Hoff  v.  97  Mass.  581;  Handy  u.  Handy,  124 

Hoff,  48 '  Mich.  281 :  Redington  v.  Mass.  394. 

Itedington,  2  Col.  Ap.  8,  29  P.  811; 
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lief.^  The  Americaii  doctrine  may  be  applied  to  any  of  the 
causes  for  divorce  provided  by  statute.  Adultery  will  bar 
any  of  the  offenses,  and  so  will  cruelty,  desertion,  refusal 
to  support,*  drunkenness  and  imprisonment.'  The  specifia 
instances  in  which  one  offense  is  a  bar  to  another  require 
separate  treatment,  because  the  reasons  are  not  always  the 
same,  and  because  there  are  exceptions  to  be  noted  and  dis- 
tinctions to  be  made. 

§  432,  Statutory  reerlmlnation. —  The  doctrine  that  any 
cause  for  divorce  is  a  bar  in  recrimination  may  be  modified 
by  the  peculiar  form  of  the  statute.  The  Wisconsin  statate, 
which  provides  that,  "in  an  action  for  divorce  on  the  ground 
of  adultery,  although  the  fact  of  the  adultery  be  established, 
the  court  may  deny  divorce  (1)  when  the  offense  shall  ap- 
pear to  have  been  committed  by  procurement  or  with  the 
connivance  of  the  plaintiff;  (2)  where  the  adultery  charged 
shall  have  been  forgiven  by  the  injured  party,  and  such  for- 
giveness be  proved  by  express  proof  by  the  voluntary  co- 
habitation of  the  parties  with  knowledge  of  the  offense; 
(3)  when  there  shall  be  no  express  forgiveness,  •  •  .  but 
the  action  shall  not  have  been  brought  within  three  years 
after  the  discovery  by  the  plaintiff  of  the  offense  charged.'' 
It  is  held  that  any  cause  for  divorce  is  a  bar  in  recrimina- 
tion, and  that  the  court  may  refuse  divorce  where  recrim- 
ination is  shown,  although  the  statute  is  silent  on  the  subject. 
"  It  was  not  intended,"  said  the  court,  "  to  do  away  with 
the  general  principle  that  one  cannot  have  redress  for  a 
breach  of  the  marriage  contract  which  he  has  violated  by 
committing  a  like  offense  as  that  of  which  he  complains,  but 
must  come  into  court  with  clean  hands."  * 

1  There  are  some  dicta  in  the  justification  is  denied  in  divorce 

opinions  that  one  offense  is  a  jus-  law,  where  redress  is  for  the  inno- 

tification  of  the  other.    These  re-  cent    Pease  v.  Pease,  78  Wis.  138, 

marks  are  inadvertent,  or  refer  to  89  N.  W.  183. 

the  canon  law  doctrine  of  compen-  '  Shackett  v.  Shackett,  49  Vt  195w 

sato  criminis.    There  is  no  justifi-  » Handy  t?.  Handy,  124  Mass.  394. 

cation  as  the  term  is  understood  ^  Pease  v.  Pease,  72  Wis.  188. 
in  criminal  law.    The  theory  of 
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Where  the  statute  provides  that  certain  conduct  should 
be  a  defense  in  actions  for  divorce  on  the  ground  of  adultery^ 
it  was  held  that  "the  legislature,  by  confining  this  defense 
to  the  single  case  of  a  divorce  sued  for  on  account  of  adul- 
tery, may  fairly  be  considered  as  having  intended  to  make 
this  the  only  case  in  which  such  a  defense  should  be  avail- 
able." ^  This  construction  is  given  to  a  similar  statute  in 
Minnesota.*  In  an  early  case  it  was  held  that  this  form  of 
statute,  being  enacted  when  adultery  and  desertion  were 
the  only  causes  for  divorce,  was  intended  to  apply  to  all  new 
causes  for  divorce  subsequently  enacted.'  This  construc- 
tion, although  ingenious,  is  erroneous.  The  form  of  the 
statute,  and  the  time  it  was  enacted,  show  that  it  referred 
to  divorce  for  adultery  alone.  It  cannot  be  fairly  construed 
to  apply  to  subsequent  enactments  not  then  contemplated 
by  the  legislature.  Where  the  statute  uses  the  expression, 
"  voluntary  cohabitation  of  the  parties  with  knowledge  of 
the  fact  will  condone  the  offense,"  it  evidently  refers  to- 
adultery,  since  the  plaintiff  would  have  knowledge  of  cruelty 
or  desertion  when  these  offenses  occurred.* 

Where  the  statute  provides  that  divorce  shall  be  denied 
in  certain  cases,  and  "  where  both  parties  have  committed 
adultery,"  it  is  held  that  the  desertion  is  not  a  bar  in  re- 
crimination.' There  are  similar  statutes  in  our  states  which 
will  probably  be  construed  in  conformity  with  this  view. 
These  constructions  are  not  entirely  satisfactory.  If  a  stat- 
ute is  evidently  an  attempt  by  the  legislature  to  express  the 
common  law,  and  is  not  quite  sufficient  to  express  a  common- 
law  principle,  or  is  silent  as  to  such  principle,  it  would  seem 
that  such  principle  remained  intact.    Thus  where  the  stat- 

iRistine    v*   Ristine,   4    Rawle  lowed  by  Duncan  v,  Duncan,  1^ 

(Pa.),  460.    This  construction  was  Ma  157.    See  dictum,  to  same  ef- 

approved  in  Colorada    Redington  feet,  in  Hale  v.  Hale,  47  Tex.  886. 

v.  Redington,  2  Colo.  Ap.  8,  28  P.  But  see  criticism  in  Hoffman  v, 

811.  Hoffman,  43  Mo.  547. 

^Buerfening   v.  Buerfening,  23  <  Cox  t?.  Cox,  5  N.  Y.  Supp.  367. 

Minn.  563.  »  Bast  v.  Bast,  82  IIL  584;  Hulin^ 

sNagel  V.  Nagel,  12  Ma  53,  fol-  v.  Huling,  38  UL  Ap.  144. 
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ute  enumerates  the  common-law  defenses  to  adultery,  but  is 
silent  as  to  the  common-law  defenses  to  cruelty,  it  would 
seem  that  the  court  is  bound  to  construe  the  statutes  relat- 
ing  to  cruelty  and  other  causes  with  reference  to  the  com- 
mon  law.  Accordingly,  it  must  be  held  in  these  cases  that 
a  party  who  has  violated  the  marriage  contract  or  obliga- 
tion is  not  entitled  to  a  divorce  because  he  does  not  come 
with  clean  hands.  Where  the  statute  is  silent  as  to  recrim- 
ination this  is  clearly  the  correct  interpretation;  and  the 
same  reasoning  applies  where  the  statute  has  provided  what 
shall  be  a  recrimination  for  adultery  only. 

Where  a  statute  provides  that  divorces  may  be  granted  to 
"  the  parties  injured,"  some  importance  is  attached  to  this 
expression.  It  is  held  that  one  who  has  deserted  without 
cause  cannot  obtain  a  divorce  for  a  subsequent  adultery  of 
the  other,  because  the  desertion  conduced  the  offense  com- 
plained of,  and  therefore  the  deserter  is  not  an  injured  party.* 
^^  No  husband,"  it  is  said, "  can  have  the  bonds  of  matrimony 
dissolved  by  reason  of  the  adultery  of  the  wife,  committed 
through  his  allowance,  his  exposure  of  her  to  lewd  company, 
or  brought  about  by  the  husband's  default  in  any  of  the  es- 
sential duties  of  the  married  life,  or  supervenient  on  his  sepa- 
ration without  just  cause."  ^  The  statute  of  Missouri  permits 
divorce  to  the  "innocent  and  injured  party"  in  certain  cases. 
Such  terms  merely  denote  the  party  entitled  to  relief  where 
a  cross-bill  is  filed.  The  courts  of  this  state  hold  that  this 
term  prevents  divorce  to  a  party  guilty  of  any  cause  for  di- 
vorce.' The  court  pertinently  inquired,  "How  shall  the 
<5ourt  determine  which  is  the  '  innocent  and  injured  party,' 
where  the  evidence  establishes  the  fact  that  the  wife  has 
been  addicted  to  habitual  drunkenness  for  the  space  of  two 
years,  and  that  the  husband  has  been  guilty  of  adultery? 
Which  party  has  a  right  to  apply  to  the  court  to  set  aside 
and  vacate  the  marriage  contract,  when  both  parties  have 

iFoy  V.  Foy,  13  Ired.  90;  Whit-  *Nagle  v.  Nagle,  12  Ma  53,  ap- 

tington  V.  Whittington,  2  Dev.  &  proved  in  2  Bishop,  Mar.,  Sep.  & 

Bat.  64  Div.  898. 

2  Tew  V.  Tew,  80  N.  C.  31«. 
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been  guilty  of  a  breach  thereof  ? "  ^  The  court  then  followed 
the  American  doctrine  that  any  cause  for  divorce  is  a  bar  in 
Tecrimination.^  These  decisions,  while  correct,  should  have 
been  based  upon  the  principles  of  the  common  law  rather 
than  on  the  mere  words  of  a  statute  designating  a  party. 

§  433.  The  recrimination  must  be  a  cause  for  divorce. 
A  plaintiff  cannot  obtain  relief  where  it  is  shown  that  he  has 
provoked  the  conduct  or  contributed  to  the  injury  of  which 
he  complains.  In  such  case  it  is  immaterial  whether  his  mis-  ' 
<M)nduct  is  a  cause  for  divorce.'  But  a  separate  and  distinct 
offense  against  the  marriage  relation,  to  constitute  a  bar  in 
recrimination,  must  be  a  cause  for  divorce.  It  must  be  such 
conduct  as  would  entitle  the  defendant  to  a  decree  for  di- 
vorce against- the  plaintiff.* 

The  plaintiff's  adultery  must  be  proved  as  in  other  cases. 
Su^icion  and  rumor  are  not  suflScient.^  Adultery  committed 
while  plaintiff  was  insane  is  not  a  bar.'  A  void  second  mar- 
riage contracted  in  good  faith  is  not  a  bar  because  not  adul- 
tery under  such  circumstances.''  The  cruelty  must  be  of 
that  degree  which  constitutes  a  cause  for  divorce.*  When 
desertion  is  set  up  in  recrimination,  it  must  be  wilful,'  with- 
out provocation,^'  and  must  have  continued  for  the  statutory 
period." 

lid.  9  Daly,  44;  Pierce  v.  Pierce,  100 

2  A  different  view  of  this  statute  Mass.  216,  85  N.  R  46a    Or  where 

was  held  in  Ristine  v.  Ristine,  4  cohabitation  was  continued  after 

Rawle  (Pa.),  460.  knowledge.    Mathewson  v.  Matii- 

t  For  misconduct  of  plaintiff  not  ewson  (R  I.),  28  A.  801. 

«  cause  for  divorce,  see  §  562.  ^  Hoffman  v.  Hoffman,  43  Mo.  547 ; 

*Ruddr.  Rudd(Vt),  28  A.869.  Lyster  v.  Lyster,  111   Mass.  327; 

sReid  v.  Reid,  21  N.  J.  Eq.  331;  Dennison  v,  Dennison,  4  Wash.  St 

Oummins  v.  Cummins,  15  N.  J.  Eq.  705,  80  P.  1100;  White  v.  White,  83 

138.  CaL  427,  23  P.  276. 

CMims  V,  Mims,  33  Ala.  08;  Wray  •Blakely  v.  Blakely,  89  CaL  324, 

t?.  Wray,  33  Ala.  187.  26  P.  107a 

7 Smith  V.  Smith,  64  la.  682;  Pot-  "Evans  v.  Evans  (Ky.),  20  a  W. 

ter  V.  Potter,  1  Rep.  499.    But  other-  605;  Taylor  u  Taylor,  80  la.  29,  45 

wise  if  not  in  good  faith.    Whip-  N.  W.  307. 

pen  v.Whippen,  147  Mass.  294, 17  ^  Wilson  v.  Wilson,  40  la.  280; 

N.  R  644;  Robertson  v.  Robertson,  Conant  v.  Conant,  10  Cs^  250;  HaU 
28 
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A  condoned  ofifense  is  not  a  cause  for  divorce,  and  is  not 
a  bar  in  recrimination.^  Thus,  where  a  married  woman  com- 
mitted adultery  and  the  husband  condoned  the  offense,  he 
cannot  set  up  this  condoned  adultery  as  a  bar  to  her  pro- 
ceeding for  divorce  on  account  of  his  subsequent  adultery.- 
If  a  condoned  offense  was  a  bar  in  recrimination  the  law 
would  operate  as  a  license,  for  the  defendant,  after  condon- 
ing the  plaintiff's  offense,  could  commit  adultery  at  any  tim<* 
without  fear  of  divorce  or  liability  for  the  separate  mainte- 
nance of  the  wife.  There  may  be  many  extenuating  circum- 
stances where  one  party  commits  adultery  after  discovery 
of  the  adultery  of  the  other  party.  The  first  adultery,  al- 
though condoned,  tends  to  weaken  the  sense  of  fidelity  and 
the  obligation  of  chastity.  The  party  may  say,  I  have  for- 
given your  offense  and  you  must  in  justice  forgive  mine. 
From  a  moral  point  of  view  both  are  of  equal  guilt  And 
there  is  another  consideration  that  may  well  sway  the  dis- 
cretion of  the  court.  To  admit  the  condoned  offense  as  a 
recrimination  will  justify  a  dismissal  of  the  case,  and  send 
the  parties  out  of  court  to  make  the  best  of  their  sins. 
These  considerations,  however,  cannot  be  successfully  urged 
in  American  courts,  for  our  courts  refuse  to  balance  nice 
equities  in  such  cases  for  lack  of  a  statutory  discretion  in 
matters  of  condonation  and  recrimination.'  But  a  more 
satisfactory  equity  may  be  obtained  under  the  English  Di- 
vorce Act,  where  the  court  may,  in  the  exercise  of  its  discre- 
tion, refuse  to  grant  a  divorce  under  such  circumstances.^ 

V.  HaU,  4  AUen,  39;  Clapp  v.  Clapp,  him  a  proper  person  to  obtain  a 

97  Mass.  531;  Adams  v,  Adams,  17  decree.    Beebj  v,  Beehj,  1  Hag. 

N.  J.  Eq.  325;  Dupont  v,  Dupont,  Ec  789. 

10  la.  112.  2  Gumming    v.    Gumming,    135 

1  AnicUini  V.  Anichini,  2  Gurt  Ec.  Mass.  386;  Anichini  v.  Anichini,  3 

210;  Sellers  t?.  SeUers,  1  Swab.  &T.  Gurt  Ec  210;  Jones  v.  Jones*  18 

482;  Masten  v.  Masten,  15  K.  H.  N.  J.  Eq.  33. 

159.    There  is,  however,  a  dictum  '  Gumming  v.  Gumming,  suprcu 

of  Lord  Stowell  that  where  a  man  ^Goode  v.  Goode,  2  Swab.  &  T. 

complains  of  his  wife's  adultery,  253;  Stoker  v.  Stoker,  14  P.  D.  60. 

iier  forgiveness   will    not    make  Under  the  act  which  took  effect 
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A  plaintiff  who  lias  been  guilty  of  a  cause  for  absolute 
divorce  is  not  entitled  to  a  dissolution  of  the  marriage,  and 
consequently  is  not  entitled  to  a  separation.     There  would 

seem  to  be  no  question  on  this  point,  for  one  who  is  guilty  of 
a  cause  for  divorce  does  not  come  with  clean  hands,  and  is 

in  1858,  the  law  of  recnmination  has  been  exercised  furnish  sub- 
remains  unchanged  so  far  as  it  ap-  stantial  evidence  of  the  necessity 
plies  to  separation  from  bed  and  and  utility  of  such  legislation, 
board.  But  as  to  dissolutions  of  Consult  the  following  cases:  Stylea 
marriage  the  act  contains  the  fol-  v.  Styles,  62  Law  T.  013;  Kennedy 
lowing  in  lieu  of  the  common  law:  v.  Kennedy, 62  Law  T.  705;  Faulkes 
"  In  case  the  court  shall  be  ^tisfied  v.  Faulkes,  64  Law  T.  834;  Bad- 
on  the  evidence  that  the  case  of  ham  v,  Badham,  62  Law  T.  668; 
the  petitioner  has  been  in  any  Drummond  v,  Drummond,  2  Swab, 
manner  accessory  to,  or  conniving  &  T.  269;  Otway  v.  Otway,  13  P.  D. 
at,  the  adultery  of  the  other  party  141;  Noble  v.  Noble,  1  P.  &  M.  691 
to  the  marriage,  or  has  condoned  Conradi  v,  Conradi,  1  P.  &  M.  514 
the  adultery  complained  of,  or  that  Morgan  v.  Morgan,  8  P.  &  M.  287 
the  petition  is  presented  or  prose-  Coleman  v.  Coleman,  1  P.  &  M 
cuted  in  collusion  with  either  of  81 ;  CoUins  v.  Collins,  9  P.  D.  231 
the  respondents  (that  is,  either  Hulse  v.  Hulse,  2  P.  &  M.  259 
with  the  wife,  supposing  the  hus-  Barnes  v.  Barnes,  1  P.  &  M.  572 
band  to  be  the  complainant,  or  Robinson  v,  Robinson,  2  P.  D.  75 
with  the  particeps  criminia  in  her  Ravenscrof t  v,  Ravenscrof t,  2  P.  & 
adultery),  then  the  court  shall  pro-  M.  376;  Forsyth  v.  Forsyth,  63  Law 
nounce  a  decree  declaring  the  mar-  T.  263;  Ratcliff  v.  Ratcliff,  1  Swab, 
riage  to  be  dissolved:  Provided,  al-  &  T.  467;  Pearman  u  Pearman,  1 
ways,  the  court  shall  not  be  bound  Swab.  &  T.  601;  Starbuck  v.  Star- 
to  pronounce  such  decree  if  it  shall  buck,  59  L.  J.  Mat.  Cas.  20;  Baylis 
find  that  the  petitioner  has,  dur-  v.  Baylis,  1  P.  &  M.  895;  Yeatman 
ing  the  marriage,  been  guilty  of  v.  Yeatman,  2  P.  &  M.  187;  Jef* 
adultery,  or  if  the  petitioner  shall,  freys  v.  Jeffreys,  3  Swab.  &  T.  493; 
in  the  opinion  of  the  court,  have  St.  Paul  v,  St  Paul,  1  P.  &  M.  739. 
been  guilty  of  unreasonable  delay  Thus  bigamy  may  be  committed 
in  presenting  or  prosecuting  such  under  such  extenuating  circum- 
petition,  or  of  cruelty  towards  the  stances  as  to  not  constitute  a  real 
other  parfcy  to  the  marriage,  or  of  offense  which  should  bar  the 
having  deserted  or  wilfully  sepa-  plaintiff  from  a  divorce.  Potter 
rated  himself  or  herself  from  the  r.  Potter,  1  Probate  (1893),  499; 
other  party  before  the  adultery  Joseph  v.  Joseph,  34  L.  J.  P.  96; 
complained  of,  and  without  rea-  Freegard  v.  Freegard,  8  P.  D.  186. 
sonable  excuse,  or  of  such  wilful  Under  some  circumstances  a  huA- 
neglect  or  misconduct  as  has  con-  band  cannot  obtain  a  divorce  for 
duced  to  the  adultery."  The  in-  the  adultery  of  the  wife  if  he  has 
stances  in  which  this  descretion  previously  confessed  adultery  and 
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not  entitled  to  relief  in  any  form.  Thus,  the  axiultery  of  the 
plaintiff  is  a  bar  to  a  suit  for  separation  in  New  York,  where 
adultery  is  the  only  ground  for  absolute  divorce.* 

§  434.  Whether  a  cause  for  decree  of  separation  is  sulB- 
cient. —  Suppose  in  a  suit  for  divorce  on  the  ground  of  adul- 
tery the  defendant  sets  up  and  proves  cruelty  as  a  bar,  and 
this  in  a  state  where  cruelty  is  cause  for  separation  only, 
can  the  court  grant  a  dissolution  to  the  plaintiff  and  a  decree 
of  separation  to  the  defendant?  This  cannot  be  done  be-* 
cause  the  dissolution  would  render  the  separation  useless. 
It  would  seem  that  a  dissolution  should  be  granted  in  such  case 
because,  the  statute  having  fixed  the  grade  of  the  offenses, 
'a  less  offense  could  not  be  a  bar  to  divorce  for  a  greater 
offense.  But  the  view  taken  by  Mr.  Bishop  is  that,  the  two 
contradictory  decrees  not  being  possible,  the  court  has  no 
other  alternative  than  to  deny  a  decree.^  This  opinion  has 
been  approved  by  one  court,  but  the  reason  assigned  was 
that  "  the  legislature,  having  placed  these  offenses  on  nearly 
the  same  level,  one  can  as  well  be  pleaded  by  way  of  recrim- 
ination as  another."  • 

§  485.  Becrimination  is  not  applicable  to  nullity  suits. 
In  a  suit  to  annul  a  marriage  as  never  having  existed  or  as 
impossible  of  consummation,  it  is  manifestly  improper  to  in- 
been  forgiven  by  her.  Story  v.  Van  Benthuysen,  3  N,  Y.  Snpp. 
Story,  12  P.  D.  196;  McCord  i?.  Mo-  23a 
Cord,  3  P.  &  M.  287.  22  Mar.,  Sep.  &  Div.  389. 

'  Doe  V.  Roe,  28  Hun,  19,  followed  ^  Reading  v.  Reading,  6  A.  721. 
in  Crow  v.  Crow,  7  Civil  Pro.  Rep.  This  doctrine  was  denied  in  New 
428.  These  cases  overrule  early  York,  where  it  was  held  that  cni- 
cases  holding  that  adultery  could  elty  could  not  be  pleaded  in  bar  of 
not  be  pleaded  in  bar  because  such  a  suit  for  adultery.  The  craelty 
issue  could  not  be  tried  in  a  suit  was  not  a  counter-claim  within 
for  separation.  Terhune  v,  Ter-  the  meaning  of  the  code,  and  did 
hune,  40  How.  Pr.  258;  Henry  v.  not  arise  out  of  and  was  not  con- 
Henry,  27  How.  Pr.  5;  Mcintosh  nected  with  the  subject  of  the  ac- 
.  V.  Mcintosh,  12  How.  Pr.  289;  Did-  tion.  DiddeU  v,  DiddeU,  8  Ah.  Pr. 
deUv.I>iddell,28How.Pr.l89.  The  167.  This  decision  is  not  followed, 
amended  statute  permits  adultery  See  effect  of  amended  statute.  Van 
to  be  pleaded  in  bar  of  a  suit  for  Benthuysen  v.  Van  Benthuysen,  3 
«epamtion.     Van  Benthuysen  v.    N.  Y.  Supp.  238. 
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terpose  a  defense  that  the  marriage  obligation  has  been 
broken.  Such  an  issue  could  not  be  tried  until  a  marriage 
was  first  established.  In  a  nullity  proceeding  under  the 
English  Divorce  Act,  it  is  held  that  a  wife  may  have  the  mar- 
riage annulled  although  she  has  separated  from  her  husband 
and  committed  adultery .V  Where  impotence  is  a  cause  for 
divorce,  it  may  be  set  up  in  recrimination,  because  the  action 
is  for  the  dissolution  and  not  the  annulment  of  the  marriage. 
But  if  the  action  is  for  annulment  of  marriage,  and  "  the 
plaintiff  succeed,  the  defense  (of  recrimination)  would  be  ut- 
terly irrelevant  and  unavailable."  - 

§  436.  FlaintiflTs  cruelty  bars  divorce  for  adultery. — 
We  have  seen  that  a  plaintiff  could  obtain  a  divorce  in  the 
ecclesiastical  courts  for  adultery,  although  he  had  be.en  guilty 
of  cruelty.  The  few  decisions  we  have  on  this  point  seem 
to  overlook  the  doctrine  that  one  who  has  committed  a 
matrimonial  wrong  does  not  come  with  clean  hands  to  ob^ 
tain  relief  concerning  the  marriage  relation.  The  reasoning 
of  the  courts  that  the  offenses  of  cruelty  and  adultery  are  of 
different  degree  and  kind  is  now  refuted  by  the  modern  rea- 
son that  all  causes  for  divorce  are  equal  in  the  eye  of  the  law, 
because  they  entitled  the  innocent  party  to  the  same  relief. 
Accordingly  it  is  now  held  that  a  party  who  has  been  guilty 
of  <5ruelty  is  not  entitled  to  a  divorce  for  adultery  of  the 
other.'  One  who  has  been  guilty  of  cruelty  does  not  come 
with  clean  hands.  But  if  the  misconduct  of  the  plaintiff  grew 
out  of  the  discovery  of  the  adultery,  and  was  from  natural 
resentment  of  the  outrage,  the  recrimination  is  not  complete. 
The  defendant  pi'ovoked  the  cruelty  of  which  he  complains, 
and  would  not  therefore  have  a  cause  for  divorce  against 
the 'plaintiff.* 

IM.  V.  D.,  10  P.  D.  75;  A.  B.  i\  3  Church  v.  Church.  16  R  I.  667, 

C.  B.,  11  Scotch  Ses.  Cas.  (4th  Ser.)  19  A.  244;  Pease  v.  Pease,  72  Wis. 

1060;  Same  case  on  appeal,  C.  B.  136,  39  N.  W,  138;  Nagel  v,  Nagel. 

V,  A.  B.,  12  Scotch  Ses.  Cas.  (4th  12  Mo.  5a 

Ser.)  H.  of  L.  36.  *  Evans  v.  Evans  (Ky.),  20  S.  W. 

2  Griffin  v.  Griffin,  23  How.  Pr.  189.  605. 
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§  437.  PlalntiflTs  cruelty  bars  divorce  for  desertion. — 

There  is  no  dispute  that,  when  one  party  commits  an  offense 
which  is  sufficient  cause  for  divorce,  the  injured  party  is 
justified  in  leaving  the  offender,  and  such  separation  does 
not  amount  to  desertion.^  In  such  cases  the  question  is  one 
of  justification,  and  «iot  of  recrimination.  But  where  the 
American  doctrine  is  accepted,  there  is  no  doubt  that  cruelty 
of  the  plaintiff  will  bar  a  divorce  for  desertion  of  the  other. 
The  plaintiff  is  not  entitled  to  divorce  for  desertion  where 
he  provoked  the  separation,  and  it  is  immaterial  that  the 
misconduct  which  provoked  the  leaving  was  not  a  cause  for 
divorce. 

§  438.  Plaintiflr  8  desertion  bars  divorce  for  adultery. — 
In  conformity  with  the  same  doctrine,  a  deserting  plaintiff 
cannot  recover  a  divorce  for  a  subsequent  adultery  of  de- 
fendant.^ If  the  adultery  was  prior  to  the  desertion,  this 
might  justify  the  separation,  and  thus  there  would  be  no  de- 
sertion. But  under  the  ecclesiastical  law,^  and  in  those  states 
where  the  same  is  followed,  the  desertion  was  held  not  suf- 
ficient to  bar  a  divorce  for  defendant's  adultery.* 

§  439.  Adultery  bars  adultery. — The  English  and  Amer- 
ican authorities  are  uniform  that  one  who  has  committed 
adultery  cannot  have  a  divorce  for  adultery  committed  by 
the  other.  An  adulterer  cannot  complain  of  any  offense,  for 
he  does  not  come  into  court  with  clean  hands.^  And  it  is 
not  material  which  is  prior  in  point  of  time,*  or  that  the 
plaintiff  separated  from  defendant  upon  discovery  of  the 

iKikel  V.  Kikel,  25  Neb.  256,  41  lU.  584;  Huling  v.  Huling,  38  DL 

N.  W.  180;  Harvey  v.  Harvey  (N.  Ap.  144. 

J,  Eq.),  7  A.  871.  *  Davis  v.  Davis,  19  111.  334;  Mat- 

2  Wood   V,   Wood,  5    Ired.   674;  tox  r.  Mattox,  2  Ohio,  233;  Home 

Johnson  r.  Johnson  (Tex.),  23  S.W.  v.  Home,  72  N.  C.  530;  Smith  n 

1022.  Smith,  19  Wis.  622;  Biirk  u  Burk, 

8SulUvan  v.  Sullivan,  2  Ad.  Ec  44  Kan,  307,  24  P.  466;   Derby  n. 

299.  Derby,  21  N.  J.  Eq.  36;  Fuller  tx. 

<  Richardson    v,    Richardson,    4  Fuller,  41  N.  J.  Eq.  198;  Clark  n. 

Port  (Ala.)  467;  Holston  r.  Hols-  Clark,  7  Rob.  (N.  Y.)  276. 

ton,  23  Ala.  777;  Bast  v.  Bast,  82  « Haines  v.  Haines,  62  Tex.  216i 
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oflFense.'  And  there  is  no  dispute  that  one  act  of  adultery- 
is  a  sufficient  bar,  whatever  the  guilt  of  the  other.*  This  is 
the  common-law  rule,'  and  it  has  been  expressed  in  many 
of  the  statutes.*  It  is  said  that  "  the  rule  is  a  dictate  of 
natural  justice.  Every  man's  sense  of  justice  will  say  that 
a  husband  who  is  himself  unfaithful  has  no  right  to  com- 
plain of  the  infidelity  of  his  wife."  * 

§  440.  Whether  plaintilTs  ernelty  bars  divorce  for 
cruelty. — Wherever  the  American  doctrine,  that  any  offense 
is  a  bar  to  divorce,  is  accepted,  it  is  generaUy  held  that 
cruelty  of  the  plaintiff  bars  her  from  relief  from  defendant's 
cruelty.*  This  is  especially  true  where  the  fault  is  mutual, 
and  also  where  the  cruelty  is  the  result  of  quarrels  and 
scuffles  of  the  parties.  It  may  apply  to  such  cases  as  show 
that  a  reconciliation  may  be  effected  by  kind  treatment  and 
forbearance  of  the  complainant.  But  it  is  carrying  the  rule 
beyond  the  reasons  upon  which  it  is  founded,  to  bar  a  plaint- 
iff from  relief  for  some  act  of  cruelty,  where  the  cruelty  of 
defendant  threatens  the  health,  and  perhaps  the  life,  of  com- 
plainant. The  cTourt  cannot  truthfully  say  that,  each  party 
having  proved  a  cause  of  divorce,  it  cannot  distinguish  be- 
tween the  rights  of  the  parties,  and  must  deny  relief  be- 
cause the  parties  are  in  pari  delicto.  In  every  case  where 
the  health  or  life  of  one  party  is  endangered  by  cruelty,  the 
court  can  discern  which  is  most  at  fault.  Then  the  parties 
are  not  in  pari  delicto,  and  the  court  may  grant  relief  to  the 
party  least  at  fault.  A  sound  public  policy  will  place  a 
higher  value  upon  the  health  and  peace  of  one  citizen  than 
upon  a  marriage,  the  parties  to  which  have  demonstrated  to 
the  court  their  utter  inability  to  live  together  in  safety.    No 

1  Haines  r.  Haines,  62  Tex.  216;        *  Haines  v.  Haines,  62  Tex.  216; 
Proctor  V.  Proctor,  2  Hag.  Con.  292;    Fuller  r.  FuUer,  41  N.  J.  Eq.  198. 
Brisco  t?.  Brisoo,  2  Ad.  Ec.  259.  »  Fuller  v.  Fuller,  41  N.  J.  Eq.  198. 

2  Astley  V.  Astley,  1  Hag.  Ec  714.         «  Wheeler  v.  Wheeler,  18  Or.  261, 
^Forster  r.  Forster,  1  Hagg.  Con.    24  P.  900;  Adams  v.  Adams,  12  Or. 

144,  citing  the  Leicester  case  of  170,  6  P.  677;  Hoffman  u  Hoffman, 
1737,  as  holding  this  to  be  canon  43  Ma  547;  Beck  v.  Beck,  63  Tex. 
law.  34. 


440  BJECRISnNATION.  [§  44L 

provocation  will  justify  endangering  life.*  Mere  austerity 
of  temper,  petulance,  complaining  and  fault-finding  do  not 
justify  blows  and  violence  of  any  kind.*  In  Louisiana  it  is 
held  that  the  recriminatory  wrong  must  be  of  a  similar 
nature  to  the  other,  and  the  two  must  be  so  proportioned  as 
to  render  it  difficult  to  ascertain  which  party  is  at  fault.' 

§  441.  Recrimination  must  be  pleaded. —  Can  the  defend- 
ant, without  setting  up  this  defense,  appear  at  the  trial  and 
introduce  testimony  to  prove  that  the  complainant  is  guilty 
of  recrimination  ?  It  is  nowhere  held  that  he  can.  The  pur- 
pose in  requiring  pleadings  is  to  form  a  direct  issue  and  to 
apprise  the  plaintiff  of  what  defense  shall  be  offered.  In 
Vermont,  where  the  loose  practice  prevails  of  setting  up  in 
an  informal  way  the  recriminating  defense,  it  is  held  that^ 
unless  the  substance  of  the  defense  is  not  made  known  in 
time  '^  to  enable  the  other  party  to  prepare  against  it,  the 
courts  have  seen  to  it  that  such  other  party  should  not  suffer 
undue  prejudice  or  embarrassment."  *  The  evidence  of  re- 
crimination is  admissible  under  the  chancery  practice  on  the 
hearing  before  the  master.'  The  general  rule  is,  in  both  the 
code  and  common-law  states,  that  the  recriminatory  offense 
mu-ftt  be  alleged  as  a  cause  for  divorced  The  adultery  must 
be  stated  in  the  pleadings  with  as  much  particularity  as  if  it 
were  a  cause  for  divorce,^  and  the  name  of  the  persons  with 
whom  the  adultery  was  committed  must  be  given  if  known; 
and  if  not  known,  that  fact  must  be  stated,  and  the  act  must 

1  Marchado  v.  Bonet,  39  La.  An.  «  Shacketti^;.  Shackett»  49  Vt  19QL 

222;  Hawkins  v.  Hawkins,  65  Md.  See,  also.  Burton  v.  Burton,  58  Vt. 

104;  Wessels  v.  Weasels,  28  UL  Apu  414^  5  A.  281 ;  TiUison  v,  Tillison,  6S 

253;  Thomas  v.  TaiUeo.  13  La.  An.  Vt.  411,  22  A.  531. 

127;  Evans  v.  Evans,  1  Hag.  Con.  9  Johnson  v,  Johnson,  14  Wend. 

35;  Waring  v.  Waring,  2  PhiUim.  (N.  Y.)  637. 

132.  «  MorreU  r.  Morrell,  3  Barb.  (N.  Y.) 

3  Eidenmijdler  r.  EidenmuUer,  37  236;  Strong  v.  Strong,  3  Robi  719; 

CaL  364;  Boeck  v.  Boeck,  16  Neht  a  a,  1  Ab^  Pr.  233;  Pastoret  v,  Pas- 

196,  20  N.  W.  22a  toret,  6  Mass.  276;  Browne  on  Di- 

>  DiUon  v»  Dillon,  32  La.  An.  643,  vorce,  citing  Weimer  v»  Weimer,  1 

<*iting  Thomas  v,  TaiUeu,  13  La.  An.  Parson  (Pa.),  539. 

127.  7  Clark  t\  Clark,  7  Roh.  276w 
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be  charged  with  the  same  certamty  as  though  it  were  a 
cause  for  divorce.*  This  practice  is  in  accordance  with  well- 
established  rules  of  pleading,  and  is  followed  in  most  of  the 
states.  The  defendant  may  be  innocent  and  the  plaintiff 
guilty,  and  so  this  plea  is  not  inconsistent  with  a  general 
denial.^  If  the  defendant  is  innocent,  it  may  be  the  safest 
course  to  allege  the  recriminatory  act  as  a  cause  for  divorce 
in  a  cross-petition. 

Eecriraination  may  be  set  up  at  any  time  before  decree. 
If  defendant  discover  that  the  plaintiff  committed  adultery 
before  the  suit  was  commenced,  this  fact  may  be  set  up  after 
the  regular  time  for  answer  has  expired.'  A  cause  for  di- 
vorce  committed  while  the  ^nit  is  pending  may  be  set  up  in 
recrimination  in  a  supplemental  or  amended  answer.*  The 
offense  could  not  have  been  alleged  before,  and  it  is  the  duty 
of  the  court  to  permit  this  issue  to  be  tried  according  to 
established  judicial  methods.  "Adultery  committed  after 
suit  is  brought  is  just  as  effectual,  as  a  bar,  as  that  which 
may  have  been  committed  before;  indeed,  it  would  seem  to 
be  more  offensive  to  the  purity  and  decency  which  the  law 
requires  of  those  who  seek  its  help." » 

§  443.  Effieet  where  reerimination  is  disclosed  by  plaint- 
iflTs  testimony. —  If  the  plaintiff's  testimony  discloses  his 
guilt  or  exposes  the  fact  that  he  does  not  come  with  clean 
hands  concerning  the  marriage  relation,  the  court  must  dis- 
miss the  action  although  no  recrimination  is  set  up  as  a  de- 
fense. If  the  fact  is  disclosed  there  is  no  necessity  for 
further  pleadings.*  The  plaintiff  is  bound  to  prove  a  cause 
for  divorce,  and  if  his  evidence  discloses  his  unfitness  to  ob- 

ft 

iWood  V.  Wood,  2  Paige,  108;  'Strong  v.  Strong,  28  How.  Pr. 

Reid  V.  Reid,  21  N.  J.  Eq.  381 ;  Jones  432. 

V,  Jones,  18  N.  J.  Eq.  33.    See,  also,  <  Smith  v.  Smith,  4  Paige,  432; 

Roe  V,  Roe,  14  Hun,  612.  Brisco  v,  Brisco,  2  Add.  Ea  259. 

«Wood  V.  Wood,  2  Paige,  108;  «  Fuller  u  Fuller,  41  N.  J.  Eq.  198. 

Hopper  V.  Hopper,  11  Paige,  46;  .^  Timmings  v.  Timmings,  3  Hag. 

Smith  V,  Smith,  4  Paige,  432;  Fors-  Ec.  76. 
ter  V,  Forster,  1  Hag.   CJon.   144; 
Verelst  v.  Verelst,  2  PMllim.  145. 
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tain  relief,  the  case  stands  as  thongb  provocation  were  dis- 
closed in  an  action  for  divorce  for  cruelty,  or  as  though 
contributory  negligence  were  disclosed  in  an  action  for  dam- 
.ages.  Where  the  evidence  discloses  the  fact  that  the  plaint- 
iff has  been  guilty  of  a  cause  for  divorce,  it  is  the  duty  of  the 
court  to  dismiss  the  action,  because  public  policy  and  public 
morals  require  that  the  suitor  shall  be  free  from  equal  fault.* 
It  is  objected,  however,  that  the  court  cannot  lay  hold  of  any 
matter  not  properly  in  issue  and  dismiss  the  action  because 
evidence  introduced  by  defendant  discloses  recrimination. 
The  only  exception  appears  to  be  where  the  plaintiff  in  prov- 
ing a  case  discloses  his  own  guilt.^  In  Alabama  it  is  held  that 
recrimination  does  not  have  to  be  set  up  by  defendant.  The 
plaintiff  was  surprised  by  evidence  introduced  by  defendant 
tending  to  establish  adultery,  although  this  offense  was  not 
alleged  in  recrimination.  In  answer  to  the  objection  that  such 
evidence  was  not  admissible,  it  was  said  that  *^  the  court  is 
bound  to  act  for  the  pubUo  in  such  cases,  and  so  has  the  right 
to  hear  proofs  not  strictly  within  the  allegations  of  the  bill  and 
answer.  No  one  deserves  to  succeed  in  a  suit  .  .  .  who 
does  not  come  into  court  without  great  blame;  and  it  is  the 
right  and  duty  of  the  court  to  be  governed  by  the  facts  of 
the  case  going  to  establish  its  true  character,  no  matter  how 
they  may  be  elicited." '  Mr.  Bishop  has  said  concerning  this 
right  of  the  court  to  act  on  evidence  not  properly  before  it, 
that  in  divorce  suits  there  is  a  maxim  that  "  a  cause  is  never 
concluded  as  against  the  judge ;  and  the  court  may,  and,  to 
satisfy  its  conscience,  sometimes  does,  of  its  own  motion  go 
into  inquiry  of  matters  not  involved  in  the  pleadings."  But 
as  a  matter  of  practice  the  Alabama  decision  should  not 
be  followed.  It  is  contrary  to  justice  and  to  the  rules  of 
evidence  to  admit  evidence  which  a  party  could  not  reason- 
ably have  expected  to  arise  in  the  case  and  which  was  for- 

1  Trust  V.  Trust,  11  How.  Pr,  523;        2  Jones  v.  Jones,  18  N.  J.  Eq.  83. 
Cameron   v.   Cameron,    2   Coldw.        s  Ribet  v,  Ribet,  39  Ala.  348. 
<Tenn.)  375;  Dismukesr.  Disraukes, 
1  Tenn.  Ch.  266. 
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^ign  to  the  issues.  If  such  evidence  is  a  surprise  to  the  party 
it  will  be  suflBcient  ground  for  a  new  trial.  The  better 
practice  will  be  to  continue  the  case  when  the  defendant  de- 
sires to  prove  recrimination  in  order  that  an  issue  may  be 
joined.  But  where  recrimination  is  disclosed  by  the  evi- 
dence introduced  by  the  plaintiff,  the  action  may  be  dis- 
missed because  the  plaintiff  has  not  shown  himself  entitled 
to  relief. 

§  443.  Evidence. — Unless  the  plaintiff  discloses  recrimina- 
tion in  his  own  evidence,  the  defendant  must  both  plead  and 
prove  the  cause  for  divorce  which  will  be  a  bar  in  recrimi- 
nation. To  constitute  recrimination  proper  it  must  be  shown 
that  the  plaintiff  has  been  guilty  of  some  offense  which  is 
a  cause  for  divorce,  and  would  entitle  the  defendant,  if  he 
is  innocent,  to  a  decree  against  the  plaintiff.  Therefore  the 
burden  is  on  the  defendant  to  establish  the  recrimination  with 
proof  of  no  less  degree  than  if  he  were  plaintiff  and  seek- 
ing divorce  fpr  the  offense.*  The  same  degree  of  3)roof  was 
required  by  the  ecclesiastical  law.*  There  are  some  dicta 
to  the  contrary  in  some  of  the  early  cases,  but  these  are 
now  disapproved.'  If  the  evidence  disclose  that  the  plaint- 
iff has  caused  or  contributed  to  the  injury  of  which  he  com- 
plains, or  provoked  the  cruelty  or  caused  the  separation,  he 
is  not  entitled  to  a  divorce.  But  this  is  not  on  the  ground 
of  recrimination,  because  such  conduct  is  not  a  separate  and 
distinct  cause  for  divorce. 


1  PoUock  V.  Ponock,  71  N.  Y.  137; 
Price  u  Price,  9  Abb.  Pr.  (N.  S.) 
291;  Reid  r.  Reid,  17  N.  J.  Eq.  101; 
^tone  V.  Stone,  3  Notes  Cas.  278; 
Goodall  V,  Goodall,  2  Lee,  884; 
Johnson  v.  Johnson  (Or.),  36  P.  161. 

2Turton  v.Turton,3Hag.  Ec  338; 
Sopworth  V.  Sopworiih,  8  Swab.  & 
T.  164. 

^Forster  v,  Forster,  1  Hag.  Con. 


144;  Astley  v.  Astley,  1  Hag.  Ec.  714; 
Chettle  V,  Chettle,  3  PhiUim.  507. 
These  are  not  followed  in  the 
eases  cited  above  and  are  disap- 
proved in  Derby  v,  Derby,  21  N.  J. 
Eq.  36-60;  FlaveU  v.  FlaveU,  20  N. 
J.  Eq.  211,  and  21  N.  J.  Eq.  599; 
Cummings  v,  Ciunmings,  2  McCar- 
ter,  138, 15  N.  J.  Eq.  13a 
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§  460.  In  general. —  Condonation  is  the  voluntary  for- 
giveness and  remission  of  a  cause  for  divorce  upon  the  con- 
dition that  the  offender  will  reform  and  wiU  not  be  guilty  of 
another  cause  for  divorce.^  The  condonation,  in  order  to  con- 
stitute a  waiver  of  the  cause  for  divorce,  must  amount  to  a  rec- 
oaciMatioQ  and  a  reunion  of  the  parties.^    The  reconciliation 


I  The  California  Code,  section  115, 
defines  condonation  as  "the  condi- 
tional forgiveness  of  a  matrimonial 
offense  constituting  a  cause  for  di- 
vorce." The  doctrine  of  condona- 
tion has  been  epitomized  by  Mr. 
Bishop  as  follows:  "Condonation 
is  the  remission  by  one  of  the  mar- 
ried parties  of  an  offense  which  he 
knows  the  other  has  committed 
against  the  marriage,  on  the  con- 


dition of  being  continually  after- 
ward treated  by  the  other  with 
conjugal  kindness, —  resulting  in 
the  rule  that  while  the  condition 
lasts  there  can  be  no  divorce,  but 
a  breach  of  it  (the  condition) 
revives  the  original  remedy." 

2  Keats  r.  Keats,  1  Swabt  &  T. 
834,  approved  in  Ratcliff  v.  Rat* 
cliff,  1  Swab.  &  T.  467;  Bernstein 
r.  Bernstein,  6  Rep.  (1804),  36. 


§  450.]  OONDONATION.  445 

may  be  by  express  agreement  of  the  parties  to  forgive  the 
past  and  continue  to  live  together.  But  ordinarily  the  con- 
donation is  implied  from  the  conduct  of  the  injured  party. 
One  who  relies  upon  a  cause  for  divorce  must  not  be  guilty 
of  inconsistent  conduct.  If  such  party  has  acted  as  if  no 
real  injury  was  inflicted,  or  has  pursued  a  course  of  conduct 
evincing  an  intention  to  forgive  the  past  and  not  apply  for  a 
divorce,  he  is  estopped  to  declare  a  contrary  intention.  This 
connivance  is  therefore  a  defense  in  all  actions  for  divorce 
which  may  be  waived  or  forgiven,  although  the  statute  may 
be  silent  upon  the  subject.  The  general  principles  of  the 
ecclesiastical  law  apply  to  causes  for  divorce,  so  that  where 
a  party  has  condoned  the  alleged  defense  the  defendant  is 
entitled  to  this  defense  in  the  absence  of  any  statute  upon 
the  question.^ 

In  order  to  establish  condonation  it  must  be  shown  that 
the  injured  party  (1)  had  knowledge  of  the  offense;  and 
(2)  subsequently  forgave  the  offending  party,  and  restored 
such  party  to  all  marital  rights;  and  (3)  the  offending  party 
has  since  treated  the  injured  party  with  kindness,  and  has 
not  been  guilty  of  any  cause  for  divorce  since  such  forgive- 
ness. The  party  seeking  a  divorce  must  come  into  court 
with  a  real  injury,  and  must  be  free  from  inconsistent  con- 
duct concerning  such  injury.  After  the  offending  party  has 
been  forgiven  and  restored  to  all  marital  rights,  and  the 
parties  have  Uved  together  as  man  and  wife,  the  condoner 
is  estopped  to  set  up  any  past  conduct  fts  a  cause  for  divorce. 
To  preserve  the  stability  of  the  marriage  relation  the  injured 
party  must  be  held  to  such  forgiveness  and  waiver,  other- 
wise such  party  would  have  a  permanent  advantage  over 
the  offending  party  incompatible  with  justice  and  mercy. 
"  Condonation  restores  equality  before  the  law."  It  is  not, 
however,  a  license  to  repeat  the  condoned  offense  or  to  com- 
mit any  other  cause  for  divorce.  The  forgiveness  is  upon 
^<  the  condition  that  no  matrimonial  offenses  shall  be  com- 

iTumbull  V.  TumbuU,  23  Ark.  615. 
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mitted  in  the  future."  ^  If  after  repentance  and  reconciliation 
the  ofifending  party  is  guilty  of  conduct  which  is  a  cause  for 
divorce,  the  injured  party  may  obtain  a  divorce  for  the  con- 
doned offense  or  for  the  recent  offense.  To  hold  otherwise 
would  make  condonation  a  license  to  all  matiimonial  wrongs. 

The  motives  which  prompt  the  injured  party  to  condone 
the  offense  are  immateriaL  It  may  be  to  promote  the  wel- 
fare of  children,  to  obtain  some  pecuniary  advantage,  to 
retain  a  home  or  situation,  or  to  reform  the  wrong-doer. 
If  the  injured  party,  from  any  real  or  supposed  advantage, 
voluntarily  elects  to  condone  the  offense,  such  party  is  bound 
by  the  waiver.' 

§  451.  The  condonation  must  be  Tolnntary. — According 
to  a  familiar  principle  of  law,  a  party  is  not  bound  by  any 
involuntary  act  induced  by  force  or  fraud.  A  condonation 
will  not  be  implied  from  the  conduct  of  a  plaintiff  while 
acting  under  the  restraint  of  fear  or  the  force  of  circum- 
stances. The  fear  of  violence  may  induce  the  wife  to  return^ 
to  her  husband,  or  to  remain  with  him  after  he  has  been 
guilty  of  a  cause  for  divorce,  but  no  condonation  will  be  im- 
pUed  from  such  circumstances.'  No  condonation  will  be 
presumed  where  the  husband,  to  defeat  a  suit  for  divorce 
then  pending,  induced  the  wife  to  meet  him  at  a  public 
house  for  the  purpose  of  affecting  a  reconciliation,  and 
forced  her  to  have  intercourse  with  him.*  Where  the  wife 
is  induced  by  false  assurances  to  return  to  her  husband,  she 
is  not  bound  by  the  condonation,  but  on  discovery  of  the 
fraud  may  separate  from  her  husband  and  obtain  a  divorce.* 
No  forgiveness  will  be  inferred  from  an  involuntary  offer  of 
the  wife  to  return,  where  such  offer  is  required  by  an  order 
of  court  as  ground  for  awarding  alimony.* 

1  Blandf ord  v,  Blaudf ord,  8  P.  D.  19.       <  Harnett  v,  Harnett,  55  la.  45. 

^Cummings   v.  Cummings,   135       ^Famham  v.  Famham,  78   DL 

Mass.  386.  497,  citing  Three  wits  v.  Three  wits, 

'Turner  r.  Turner,  2  Spinks,  201,  4  Desaus.  Eq.  560. 
note;  Popkin  v.  Popkin,  1  Hag.  Ec.       »Betz  t?.  Betz,  2  Rob.  694;  &  a,  19 

765,  note;  Cooke  v.  Cooke,  3  Swab.  Abb.  Pr.  90. 
&  T.  126. 
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§  452.  The  reconciliation  must  be  complete. —  The  con- 
duct which  amounts  to  condonation  must  be  something 
more  than  mere  verbal  forgiveness.  It  must  amount  to  a 
reconciliation  of  the  parties  to  such  an  extent  as  to  evince 
an  intention  to  forgive  the  offense  and  an  acceptance  of  the 
forgiveness  by  the  offender.^  The  offer  of  the  injured  party 
to  return  and  resume  cohabitation  is  not  such  a  waiver  of 
the  past  as  will  amount  to  condonation.*  At  most  such 
offer  amounts  to  a  waiver  only  on  condition  that  a  reconcili- 
ation Is  brought  about.  Such  offer  is  not  inconsistent  with 
an  intention  to  apply  for  a  divorce  in  case  the  offer  is  de- 
clined. There  is,  however,  a  dictum  that  efforts  of  the  in- 
jured party  to  induce  the  offender  to  return  amount  to 
condonation  although  such  efforts  fail.'  Where  the  injured 
party  promises  to  return,  but  subsequently  refuses  to  do  so, 
the  reconciliation  is  not  complete.^ 

§  453.  There  must  be  knowledge  of  the  offense, —  Con- 
donation is  something  more  than  a  forgiveness  of  an  injury. 
It  is  an  express  or  implied  waiver  of  a  cause  for  divorce.  It 
is  a  voluntary  election  of  the  injured  party  to  resume  co- 
habitation and  to  not  sue  for  a  divorce.  At  the  time  this  elec- 
tion is  made  the  condoner  must  have  full  knowledge  of  the 
extent  of  the  offenses  committed  by  the  other.*  An  insane 
party  cannot  have  this  knowledge  and  is  also  incapable  of 
making  such  election.^  Unknown  offenses  cannot  be  for- 
given.'' Prior  offenses  are  not  condoned  where  the  injured 
party  condones  the  later  offenses  believing  that  such  later 

iQuarles  v.  Quarles,  19  Ala.  363;  ^Dempster  v,  Dempster,  2  Swab. 

Johns  V.  Johns,  29  Oa.  718;  Ferres  &  T.  438. 

«.  Ferres,  IHag.  Con.781;  Peacock  fiParnell  v.  Parnell,  2  Phillim. 

v.  Peacock,  1  Swab.  &  T.  183.  158. 

*  See  cases  cited  above.  "^  Although     the    parties    have 
s  Christianbeny     v.     Christian-  agreed  in  writing  to  condone  all 

berry,  3  Blackf.  (Ind.)  202.     The  past  offenses,  this  will  not  bind  the 

distinction    between    forgiveness  injured  party,  who  is  entitled  to 

and    reconciliation   seems    to   be  relief  on  discovering  a  past  offense, 

overlooked  in  this  case.  Brown  v.  Brown,  L.  R  7  £q.  185. 

*  WTolff  V.  Wolff,  102  CaL  433,  36 
P.  767. 
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offenses  are  all  the  misconduct  of  which  the  other  has  been 
guilty.*  On  the  contrary,  it  would  seem  that  no  condona- 
tion would  take  place  as  to  the  later  offenses  where  the  in- 
jured party  has  no  knowledge  of  all  the  offenses;  for  it 
may  have  been  that  if  such  party  had  fuU  knowledge  of  aU 
the  facts,  he  or  she  would  not  have  elected  to  condone  any 
of  the  offenses. 

The  conduct  of  the  injured  party  may  be  such  that  a  gen- 
eral condonation  of  all  offenses  will  be  inferred.  Actual 
knowledge  of  each  distinct  offense  is  not  necessary  where 
the  plaintiff,  having  partial  knowledge,  indicates  an  inten- 
tion to  forgive  all  the  past  without  inquiry .^  Thus,  where 
a  wife  discovers  that  her  husband  has  a  venereal  disease,  and 
he  admits  in  general  terms  that  he  has  committed  adultery, 
and  makes  no  attempt  to  conceal  the  facts  from  her,  she  is 
held  to  have  forgiven  all  past  offenses  if  she  makes  no  fur- 
ther inquiry.' 

It  is  clear  that  a  party  cannot  be  held  to  waive  a  cause  for 
divorce  until  the  evidence  is  complete.  It  is  not  until  the 
plaintiff  has  possession  of  such  facts  as  establish  a  cause  for 
divorce  that  she  can  be  held  to  have  elected  between  a  di- 
vorce or  a  reconciliation.  It  is  when  she  is  confronted  with 
the  facts,  or  with  such  knowledge  as  wiU  lead  to  a  discovery 
of  the  facts,  that  she  is  forced  to  make  unwilling  choice  of 
two  evils :  a  divorce  with  its  public  scandal,  or  a  condonation 
involving  a  loss  of  self-respect  and  great  forbearance.  The 
authorities  are  uniform  that  mere  suspicion  is  not  sufficient. 
It  is  not  the  "full"  or  "complete  knowledge"  spoken  of  in 
the  earlier  opinions.*  It  does  not  constitute  knowledge  of 
sufficient  legal  evidence  to  prove  a  cause  for  divorce.  The 
injured  party  is  not  bound  to  act  on  mere   suspicions, 

1  Alexander  v,  Alexander,  2  P.  &  738 ;  BramweU  v.  Bramwell,  3  Hagg. 
M.  164;  Bernstein  v,  Bernstein,  6  Ec.  618;  Pollock  uPoUock,  2  Swab. 
Rep.  (1894),  86.  &  T.  648;  EUis  v.  EUis,  4  SwaK  & 

2  Keats  V.  Keats,  1  Swab.  &  T.  T.  154;  Kirkwall  v,  Kirkwall,  2 
834  Hagg.  Con.  277;  Turton  v,  Turtan, 

»  Rogers'  v.  Rogers,  122  Mass.  42a    8  Hagg.  Ea  838;  Campbell  v,  Camp- 
^Durant  v.  Durante  1  Hagg.  Ec    bell,  Dean  &  S.  283. 
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but  may  take  time  for  inquiry  and  detection.  To  charge 
adultery  would  be  extreme  cruelty  if  the  charge  should 
prove  to  be  unfounded.  In  fact  it  is  the  duty  of  the  plaint- 
iff to  preserve  the  home  intact  until  the  full  truth  is  discov- 
ered. "  It  is  the  duty  of  a  wife  to  be  loyal  to  her  husband. 
She  must  cling  to  him  closer  in  adversity  than  in  prosperity ; 
believe  in  him  when  others  doubt ;  stand  by  him  when  every 
other  friend  deserts  him ;  defend  him  against  all  assailants ; 
a.nd  she  must  be  the  last  person  to  believe  a  report  tending 
to  disgrace  or  dishonor  him."  ^  It  is  the  duty  of  a  prudent 
man  to  satisfy  himself  of  his  wife's  guilt  before  he  prefers 
charges  against  her  which  will  bring  upon  her  and  her  family 
a  lasting  disgrace.^  "Where  the  wife  professes  her  innocence 
a  condonation  will  not  be  inferred  because  he  takes  time 
to  investigate  rumors  concerning  her  infidelity.* 

The  knowledge  of  plaintiff  must  be  something  more  than 
enough  to  convince  her  that  the  husband  is  guilty.*  It  must 
be  a  knowledge  of  sufficient  legal  evidence  to  prove  a  cause 
for  divorce,  or  such  knowledge  as  would  readily  place  her 
in  possession  of  such  facts  if  inquiry  was  made.  There  can 
be  no  doubt  the  mere  warning  of  friends/  or  neighborhood 
rumors,*  may  be  sufficient  to  convince  the  plaintiff  and  would 

1  Shackleton  v.  Sbackleton,  48  N.  to  refrain  from  cohabitation,  as 

J.  Eq.  364  21  A.  985.  the  means  of  discovery  would  be 

2£Uisv.  £Uis(N.  J.Eq.),9  A.884  frustrated;    and  if  he   continues 

In  reference  to  condonation,  Lord  cohabitation,  it  then  becomes  lia- 

StoweU  said:    '* There  is  no  evi-  ble  to  that  species  of  intimation 

dence  which  satisfies   the   court  which  has  passed  to  the  disadvau- 

that  she  was  apprised  of  it  in  any  tage  of  this  gentleman."    Elwes  v, 

other  manner  than  upon  general  Elwes,  1  Hagg.  Con.  260.  See,  also, 

or  probable  suspicion, —  it  is  not  DiUon  v,  DiUon,  8  Curt.  Ec.  86. 

shown  she  knew  it  so  she  could  '  Reading  v.  Beading  (N.  J.  Eq.)t 

legaUy  prove    it."     D'Aguilar  v.  8  A.  809;  Quincy  v.  Quincy,  10  N. 

D'Aguilar,  1  Hagg.  Ec.  778.    And  H.  272. 

again:  "A  husband  has  suspicions;  <  See  contra,  Bums  v.  Bums,  60 

he  has  some  intimation;  he  has  Ind.  259. 

^enough  to  convince  his  own  mind,  ^  Graham  v.  Graham,  50  N.  J.  Eq. 

but  not  to  instruct  ^a  legal  case.  701,  25  A.  863. 

in   that  distressing   interval   his  » Quincy  v,  Quincy,  10  N.  H.  272. 
conduct  is  nice,  and  it  is  difficult 
29 
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demand  investigation,  but  such  warnings  and  rumors  are 
not  competent  evidence.  Condonation  is  not  inferred  from 
cohabitation  after  the  plaintiff  has  read  newspaper  reports 
of  defendant's  adultery.^  The  plaintiff  has  a  right  to  obtain 
further  evidence  before  ceasing  cohabitation  and  charging- 
defendant  with  adultery.  Even  the  confession  of  the  guilty 
party  is  not  sufficient  knowledge  in  some  cases,  as  it  is  not 
competent  evidence  of  the  offense,  and  the  plaintiff  is  not 
supposed  to  forgive  the  offense  while  making  further  in- 
quiries.* It  is  clear  that  plaintiff  has  sufficient  knowledge, 
where  he  has  been  informed  of  the  offense  by  the  witness- 
which  he  has  brought  forward,  to  prove  the  cause  for  di- 
vorce.' The  husband  is  held  to  have  condoned  his  wife's 
adultery  where  he  cohabits  with  her  after  he  has  found  a 
witness  who  identifies  her  by  her  photograph,  although  he 
ceases  to  cohabit  with  her  when  the  witness  identifies  the 
wife  on  meeting  her.*  It  is  clear  that  a  party  has  sufficient 
knowledge  where  he  has  brought  a  suit  for  divorce.  Con- 
donation must  be  inferred  from  cohabitation,  or  from  even 
one  act  of  sexual  intercourse,  while  the  suit  is  pending.^ 

§  454.  What  offenses  may  be  condoned. —  It  seems  that 
the  doctrine  of  condonation  is  applicable  to  all  causes  for 
divorce,  whether  alleged  as  a  cause  for  judicial  separtion  or 
as  cause  for  absolute  divorce.  It  is  especially  applicable  to 
adultery,  where  forgiveness  is  more  readily  presumed,  and 
reasons  of  sound  policy  should  estop  the  plaintiff  from  ob- 
taining a  divorce  for  mere  infidelity.  Desertion  may  be 
condoned  by  acts  of  the  parties  which  break  the  continuity 
of  the  desertion,  as  where  the  parties  resume  cohabitation. 
Where  the  defendant  has  refused  or  neglected  to  support 

^Sliackleton   v.   Shackleton,  48  281;   Dobbyn  v,  Dobbyn,  cited  io 

N.  J.  Eq.  346,  21  A.  985;  Welch  v.  Poynter,  M.  &  D.  238,  note. 

Welch,  50  Ma  Ap.  89S.  ^Maglathlin   v.  Maglathlin,  138 

2  Uhlman  v,  Uhlxnan,  17   Abb.  Ma8&  299. 

N.  a  230;  Hoffmire  v.  Hoffmire,  7  ^  Marsh  v.  Marsh,  13  N.  J.  Eq. 

Paige  (N.  Y.),  60.  281;  Harper  v.  Harper,  29  Ma  801; 

*  Marsh  v.  Marsh*  18  N.  J.  £q.  Holbrook  v.  Her  Husband,  18  LtL 

643. 
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his  wife,  a  oondonation  may  be  implied  from  the  conduct  of 
the  wife  showing  forgiveness  or  consent.  Where  the  plaint- 
iff complains  of  cruelty,  it  may  happen  that  her  conduct  will 
estop  her  from  reliance  upon  the  proof  of  acts  of  crueltjr 
which  have  been  condoned.  But  generally  the  whole  con- 
duct of  the  parties  is  admissible  in  a  suit  for  divorce  for 
cruelty.  Both  the  recent  acts  and  the  condoned  offenses 
are  to  be  considered  in  determining  the  defendant's  disposi- 
tion and  the  probability  of  his  reform.  That  degree  of 
cruelty  defined  by  the  statutes  "  as  rendering  the  condition 
intolerable "  may  be  condoned  like  cruelty.*  It  might  be 
supposed  that  habitual  drunkenness  could  not  be  condoned, 
as  it  is  a  continuing  offense  arising  out  of  the  disposition 
and  disease  of  the  defendant.  But,  like  cruelty,  habitual 
drunkenness  may  terminate  and  the  offender  may  reform. 
The  wife  who  continues  to  live  with  her  husband  after  his 
reformation  condones  the  offense  and  cannot  rely  upon  it  as 
a  cause  for  divorce.'  Where  the  husband  is  an  habitual 
drunkard  and  continues  to  be  such  in  spite  of  efforts  to  re- 
form, condonation  is  not  inferred  from  the  fact  that  the  par- 
ties have  cohabited  during  the  time  complained  of.  The 
wife  may  separate  from  him  at  any  time  and  establish  her 
right  to'  divorce.*  The  fact  that  the  defendant  has  a  vene- 
real disease,  if  it  be  a  cause  for  divorce,  may  be  condoned 
like  habitual  drunkenness.^  But  where  such  disease  is  al- 
leged as  a  physical  incapacity,  the  cause  cannot  be  condoned.^ 
For  a  cause  for  annulment  of  marriage  cannot  be  condoned, 
but  may  be  waived  in  some  instances  by  delay. 

The  law  of  condonation  prevents  a  defendant  from  setting 
up  offenses  which  have  been  condoned  as  a  bar  to  the  plaint- 
iff's suit.  If  the  defendant  plead  in  recrimination  that  the 
plaintiff  has  been  guilty  of  misconduct  which  is  a  cause  for 
divorce,  the  plaintiff  may  admit  the  conduct,  but  show  that 

1  Guthrie  V,  Guthrie,  26  Ma  Ap.        *  Auld  v.  Auld,  10  N.  Y.  Supp. 
566.  803. 

2  Moore  v.  Moore,  41  Mo.  Ap.  176.       »  Ryder  v,  Ryder  (Vt),  26  A.  1029., 
'Id. 
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the  same  has  been  condoned.  In  such  cases  the  law  of  con- 
donation operates  in  favor  of  divorce  rather  than  the  pres- 
ervation of  the  marriage. 

In  England  the  paramour  is  made  a  co-respondent  in  an 
action  for  divorce,  and  in  the  same  action  the  jury  may 
assess  the  costs  against  him  and  also  any  damages  the  plaint- 
iif  may  prove.  It  was  at  one  time  held  that  the  action  might 
proceed  against  the  co-respondent,  although  condonation 
was  shown.^  But  in  a  recent  case  the  former  decision  is 
overruled,  and  it  is  now  held  that  the  petition  must  be  dis- 
missed as  to  both  defendants,  if  condonation  or  recrimina- 
tion is  shown.'  In  an  earlv  case  it  is  held  that  the  husband 
is  entitled  to  damages  against  the  seducer,  although  he  had 
condoned  the  wife's  adultery.'  This  ruling  is  consonant  to 
the  policy  which  discourages  divorce.  If  the  ruling  were 
otherwise,  the  husband  would  have  a  strong  inducement  to 
refuse  to  condone  his  wife's  oflfense. 

§  455.  Condonation  of  cruelty. —  It  has  been  doubted 
whether  cruelty  could  be  condoned;  whether  it  was  possible 
in  the  nature  of  the  case  to  forgive  cruelty  where  it  is  caused 
by  the  evil  disposition  of  the  other  party,  which  may  con- 
tinue and  is  not  necessarily  changed  by  condonation.*  And 
it  is  held  that  where  the  statute  provides  that  adultery  may 
be  condoned,  the  inference  is  that  condonation  does  not  ap- 
ply to  cruelty.*  The  authorities  are  clear,  however,  that 
cruelty  may  be  condoned,  and  there  may  be  such  conduct 
on  the  part  of  complainant  as  to  estop  her  from  alleging  the 
condoned  oflfense  as  a  cause  for  divorce.*    But  condonation 

1  Pomero  v.  Pomero,  10  P.  D.  174        *  See  Perkins  v.  Perkins,  6  Mass. 

2  Bernstein  r.  Bernstein,  6  Rep.    69. 

(1894)  36,  citing  Norris  v.  Norris,  4  »PhilUps  v.  PhilUps,  1  lU.  Api 

Swab.  &  T.  237;  Seddon  v,  Seddon,  455;  Cox  v.  Cox,  5  N.  Y.  Supp.  867; 

2  Swab.  &  T.  640;  Ramsden  v,  Rama-  s.  a,  23  St  R  691 ;  Homster  v.  Hoi- 

den,  2  Times  L.  R  867;  Story  v,  lister,  6  Pa.  449;  Steele  v,  Steele,  11 

Story,    12   P.  D.    196;    Adams  v.  W.  N.  C.  21;  Larson  v.  Larson,  8 

Adams,  1  P.  D.  333;  Rave  iscroft  Kulp,215. 

r.  Ravenscroft,  2  P.  D.  376.  «Doe  v.  Doe,  52  Hun,  405;  s.  a, 

^Sandbom  v.  Neilson,  fk  N.  H.  6   N.  Y.  Suppi    514;    Gardner   v, 

50L  Gardner,  2  Gray,  434;  Sullivan  v. 
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of  cruelty  is  not  inferred  from  the  same  circumstances  as 
condonation  of  adultery  would  be,  for  the  offenses  are  differ- 
ent and  the  reason  for  divorce  is  different.  Divorce  for 
adultery  is  granted  because  the  offense  may  be  intolerable 
to  the  religion  and  morals  of  the  plaintiflf,  and  if  such  party 
consent  to  sexual  intercourse  after  knowledge  of  the  offense, 
the  law  implies  a  forgiveness  of  the  offense.  But  divorce 
for  cruelty  is  granted  for  preservation  and  protection  of  the 
weaker  party,  and  forgiveness  is  not  strictly  inferred  from 
continued  cohabitation  of  the  parties.  Yet  if  the  plaintiff 
forgives  the  cruelty,  and  the  offending  party  reforms,  there 
can  be  no  doubt  that  the  plaintiff  is  bound  by  her  election 
and  cannot  obtain  a  divorce  for  the  forgiven  offense.  Cruelty 
may  be  a  continuing  offense,  arising  from  the  evil  and  per- 
miscuous  habits  of  the  husband,  or  from  a  long-continued  dis- 
position or  deep  hatred.  If  the  efforts  of  the  wife  to  reform 
him  have  failed,  her  meritorious  conduct  tends  to  strengthen 
the  case,  and  the  remote  as  well  as  the  recent  offenses  are 
to  be  considered.  But.  adultery  is  not  often  a  continuing 
offense,  and  does  not,  like  cruelty,  arise  from  hatred,  and  is 
not  proved  by  evidence  of  habit  and  disposition  alone.  It 
is  a  sexual  offense,  and,  therefore,  sexual  intercourse  is  pecul- 
iarly a  condonation  of  adultery.^ 

§  456.  Revival  of  condoned  offenses.—  Condonation  is  not 
a  mere  reconciliation  or  a  remission  of  the  offense.    It  is  a 

Sullivan,  84  Ind.  868;  Sesterhen  lane,  11  Scotch  Sess.  Cas.  (2d  Ser.) 
V,  Sesterhen,  60  la.  301;  Phillips  v.  533;  Graham  v,  Graham,  5  Scotch 
PhiUips,  27  Wia  252 ;  Wilson  v.  Wil-  Sess.  Cas.  (4th  Ser.)  109a 
son,  16  R  L  92;  Sharp  v.  Sharp,  116  i "  From  the  nature  of  the  wrong 
llL  509;  Threewits  v.  Three  wits,  4  it  is  evident  that  subsequent  co- 
Dea  (N.  C.)  560;  Hasten  v.  Hasten,  habitation,  with  knowledge  of  the 
15  N.  H.  159;  Burr  v.  Burr,  10  adultery,  is  a  condonation  or  for- 
Paige,  20;  Rayner  v.  Rayner,  49  giveness.  The  reason  of  this  is 
Hich.  600;  Clague  v.  Clague,  46  manifest  without  explanation, 
l^finn.  461 ;  WhispeU  v,  WhispeU,  But,  on  the  contrary,  cruelty  as  a 
4  Barb.  217;  Barnes  v,  Barnes,  ground  for  separation  is  generally^ 
Wright,  475;  Questel  v.  Questel,  perhaps  always,  a  course  of  con- 
Wright,  491;  HcDwire  v.  HcDwire,  duct,  not  a  single  act.  It  is  hardly 
Wright,  354;  McFarlane  r.  HcFar-  possible,  therefore,    that   the    in- 
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forgiveness  upon  the  condition  that  the  conduct  shall  not  be 
repeated  and  that  the  offender  has  so  far  repented  that  the 
injured  party  will  be  treated  with  conjugal  kindness.  A 
breach  of  either  of  these  conditions  revives  the  original 
right  for  divorce.^    It  is  the  policy  of  the  law  to  encourage 

jured  party  should^  on  occasion  of  merit  in  such  cases,  unless  the 
the  first  wrong,  separate  herself  court  is  satisfied  that  the  danger, 
and  refuse  to  live  with  the  wrong-  which  is  the  basis  for  the  separa- 
doer.  The  effort  to  endure  unkind  tion,  no  longer  exists.  From  the 
treatment  as  long  as  possible  is  very  nature  of  the  case,  the  doc- 
commendable.  We  cannot,  there-  trine  should  be  applied  with  caution 
fore,  consider  sexual  cohabitation  where  the  object  of  the  decree  is 
after  acts  of  cruelty  as  condona-  safety  to  life."  Douglas  v.  Douglas, 
tion  in  the  sense  in  which  it  would  81  la.  258,  47  N.  W.  92. 
be  after  an  act  of  adultery.  The  ^  Harrison  v.  Harrison,  20  Ala- 
cases  are  quite  different.  Of  course  629;  Turner  v.  Turner,  44  Ala.  437; 
there  may  be  a  forgiveness  for  Odom  t\  Odom,  86  Ga.286;  Ozmore 
cruelty  which,  perhaps,  would  bar  v,  Ozmore,  41  Ga.  46;  Farnham  r. 
an  action,  but  it  would  not  be  just  Farnham,  78  IlL  497;  Kennedy  v, 
to  treat  mere  cohabitation  as  a  Kennedy,  87  ILL  250;  Sharp  t\ 
forgiveness  of  past  cruelty  in  every  Sharp,  116  HI.  509;  Wessels  v.  Wes- 
instance;  and,  even  where  there  sels,  28  111.  Ap.  253;  Lewis  v.  Lewis, 
has  been  actual  forgiveness  enough  75  la.  200,  89  N.  W.  271 ;  Sesterhen 
to  bar  an  action  based  on  previous  v.  Sesterhen,  60  la.  801;  Douglas  t\ 
cruelty,  still  proof  of  such  previous  Douglas,  81  la.  258,  47  N.  W.  92; 
cruelty  may  be  very  important  on  Sullivan  v.  Sullivan,  34  Ind.  868; 
a  trial,  as  giving  character  to  sub-  Armstrong  v.  Armstrong,  27  Ind. 
sequent  acts,  showing  that  they  186;  Rose  v.  Rose,  87  Ind.  481; 
arise  from  a  settled  and  perma-  Gardner  v,  Gardner,  68  Mass.  434 
nent  mode  of  acting,  and  not  from  (2  Gray);  Robbins  v.  Robbins,  100 
hasty  impulses;  for  in  such  cases  Mass.  150;  Sewall  v,  Sewall,  122 
the  question  is  whether  it  is  safe  Mass.  156;  Cummings  r.  Cum- 
^nd  pro))er  for  the  plaintiff  to  live  mings,  135  Masa  886;  Tacaberry  r. 
-with  the  defendant  Her  forgive-  Tacaberry  (Mich.),  59  N.  W.  400; 
uess  of  past  unkindness  or  cruelty  Guthrie  t\  Guthrie,  26  Ma  Ap.  566; 
<ioes  not  show  conclusively  that  it  Burr  t\  Burr,  10  Paige,  20;  Da  vies 
is  safe  and  proper  for  her  to  live  v.  Da  vies,  55  Barb.  131;  Timerson 
with  the  defendant,  in  view  of  the  v.  Timerson,  2  How.  Pr.  (N.  S.)  526; 
whole  course  of  his  conduct."  Doe  Johnson  r,  Johnson,  4  Paige  (N.  Y.), 
t7.  Doe,  5  N.  Y.  Supp.  514  The  460;  Doe  v.  Doe,  5  N.  Y.  Supp.  514; 
safety  of  plaintiff  is  not  shown  by  Smith  v.  Smith,  4  Paige  (N.  Y.\ 
mere  condonation.  *' Admitting  432;  Collier  v.  Collier,  1  Dev.  £q. 
the  application  of  the  rule  to  acts  (N.  C.)  356;  Earp  v.  Earp,  1  Jones, 
of  cruelty,  it  is  of  very  doubtful  Eq.  236;    Lassiter  v.  Lassiter,  92 
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reconciliation  and  reunion  where  the  parties  are  separated 
on  account  of  the  misconduct  of  one  of  them.  The  purpose 
is  evidently  to  reform  the  offender.  If  the  injured  party 
elects  to  return  and  cohabit,  and  the  offender  reforms,  the 
<5ause  for  divorce  is  waived.  But,  if  no  reformation  is  effected 
by  the  reunion,  and  the  cruelty  is  repeated  or  the  offender 
<50mmits  some  jOther  cause  for  divorce,  the  injured  party 
loses  no  rights  by  the  condonation.  The  former  offense  is 
revived. 

The  conduct  which  wiU  revive  the  former  offense  is  of 
three  kinds:  a  repetition  of  the  offense,  a  new  cause  for  di- 
vorce, and,  where  the  former  offense  was  cruelty,  the  con- 
duct which  will  revive  the  cruelty  may  be  any  acts  which 
show  a  continued  hatred  and  ill-will  towards  the  injured 
party  and  create  a  reasonable  apprehension  that  the  cruelty 
will  be  repeated.  In  the  ecclesiastical  courts,  where  divorces 
were  granted  for  but  two  causes,  cruelty  and  adultery,  either 
cause  was  sufficient  to  revive  the  other,  and  the  rule  was 
said  to  be  that  the  condonation  was  upon  the  condition  that 
the  offense  would  not  be  repeated  and  that  the  injured  party 
should  be  treated  with  conjugal  kindness.  But  under  our 
statutory  law  it  would  seem  that  the  doctrine  of  condona- 
tion is  enlarged  so  that  any  misconduct  which  is  a  cause  for 
divorce  would  be  sufficient  to  revive  any  cause  for  divorce. 

§  457.  What  revives  condoned  cruelty. — The  authorities 
are  agreed  that  where  cruelty  has  been  inflicted  and  the  of- 

N.  C.  129;  Gordon  v.  Gordon,  88  ley,  2  Lee,  672  (decided  in  1730) 

N.  C.  45:   O'Connor  v.  O'Connor,  Eldred  v.  Eldred,  2  Curt  Ec.  376 

109  N.  C.  189,  13  S.  E.  887;    Mo-  Durant  t?.  Durant,  1  Hag.  Ec.  783 

Dwire  v,  McDwire,  Wright  (O.),  Westmeath  v,  Westmeath,  2  Hag. 

854;  Attebeny  t?.  Atteberry,  8  Or.  Sup,  1;  D'Aguilar  v.  D'Aguilar,  1 

225;Eggertht;.  Eggerth,15  0r.626,  Hag.  Ea  773;    Snow  v.  Snow,  2 

16  P.  650;  Reamy  v,  Bayley  (Pa.),  Notes  Cases,  Sup.  1;  Dent  v.  Dent, 

«  Cent  Law   J.  640;    Wright  v.  4  Swab.  &  T.  105;  Cooke  r.  Cooke, 

Wright,6Tex.3;  Nogeest'.  Nogees,  8  Swab.  &   T.  246;    Winscom  v, 

7  Tex.  588;  Langdon  v.  Langdon,  25  Winscom,  8  Swab.  &  T.  380;  New- 

Vt  678;  PhiUips  v.  Phillips,  27  Wis.  some  v.  Newsome,  L.  R,  2  P.  &  M. 

252;  Crichton  v.  Crichton,  73  Wis.  806. 
69,  40  N.  W.  638;  Worsley  v.  Wore- 
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fense  condoned,  the  cruelty  is  revived  Try  a/ny  conduct  whick 
creates  a  reasonable  apprehension  that  cruelty  will  he  vnflicted. 
Some  of  the  authorities  which  hold  that  cruelty  is  personal 
violence  assert  the  doctrine  that  cruelty  is  revived  by  any 
conduct  which  creates  a  reasonable  apprehension  that  cruelty 
will  be  inflicted,  but  such  conduct  need  not  necessarily  be 
such  as  would  constitute  a  cause  for  divorce.^  But  the  true 
doctrine  is  that  condoned  cruelty  is  not  revived  by  any  con- 
duct of  less  degree  than  legal  cruelty;  for, in  fact,  cruelty  is 
any  conduct  creating  a  reasonable  apprehension  that  injury 
will  be  inflicted.  Both  doctrines,  however,  lead  to  the  same 
result.  Thus,  in  a  Wisconsin  case,  it  is  held  that  harsh  and 
profane  language  will  not  revive  condoned  cruelty  where 
such  conduct  is  not  sufficient  to  create  an  apprehension  that 
the  husband  will  again  lose  control  of  his  temper.^  Here 
the  ill  conduct  was  not  sufficient  to  revive  the  condoned 
cruelty  under  either  rule. 

When  cruelty  is  condoned,  the  condition  implied  by  the 
law  is  that  the  party  guilty  will  reform  and  so  control  his 
conduct  as  to  evince  a  change  of  heart  and  disposition. 
Consequently  any  conduct  showing  a  continued  disposition 
to  inflict  further  injuries,  or  conduct  showing  no  reform,  but 
continued  ill-will  and  lasting  hatred,  will  revive  the  condoned 
cruelty.  Such  conduct  is  legal  cruelty,  and  the  resumed 
cruelty  makes  the  danger  more  apparent.  In  the  first  re- 
ported case  on  this  question  it  was  held  that  harsh  words 
and  violent  conduct  were  sufficient  to  revive  cruelty.'  This 
doctrine  is  affirmed  in  a  Massachusetts  case,  where  it  was- 
held  that  words  of  heat  and  passion  and  threatening  conduct 

I  Marshall  v.  Marshall,  65  Vt  238,  is  followed  in  England.    Curtis  r. 

26  A.  900.  Curtis,  1  Swab.  &  T.  192;  Sop  with 

'^  Phillips  V.  PhilUps,  27  Wis.  252.  v.  Sopwith,  2  Swab.  &  T.  160;  Bost- 

3  D'Aguilar  r.  D'Aguilar,  1  Hag.  wick  v.  Bostwick,  1  Swab.  &  T. 

Ec.  773  (1794),  citing  Worsley  v.  221;  Evans  «.  Evans,  7  Jur.  1046: 

Worsley,  an  unreported  case  (1720),  Ex  "parte  Aldridge,  1  Swab.  &  T. 

to  the  effect  that  conduct  of  less  de-  88;  Franklin  v.  Franklin,  7  Jur. 

gree  than  legal  cruelty  would  revive  135;  Webster  v.  Webster,  28  Eng. 

condoned  cruelty.    This  doctrine  Law  &  Eq.  216. 
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would  revive  condoned  cruelty.^  It  is  held  in  Illinois  that 
condoned  cruelty  is  revived  by  accusations  of  adultery,  al- 
though such  charges  are  not  alone  sufficient  evidence  of 
cruelty  in  that  state.'  Evidence  of  continued  hatred  is- 
clearly  sufficient  to  create  a  renewed  apprehension  of  cruelty 
under  the  doctrine  stated.  Thus  where  the  wife  forgave 
acts  of  violence  and  continued  to  treat  her  husband  with 
kindness  and  forbearance,  the  cruelty  was  revived  by  his  re- 
fusal to  speak  to  her  while  cohabiting  with  her  during  two 
years.  This  exasperating  conduct  was  held  sufficient  to  es- 
tablish his  continued  hatred,  and  to  create  the  apprehension 
that  he  might  resort  to  violence.'  It  is  perhaps  the  Umit  of 
this  doctrine  to  hold  that  a  silence  of  two  or  three  months 
will  work  a  revivor.  But  this  conduct  is  held  to  be  "  such 
evidence  of  persistent  unkindness  and  ill  temper  as  warranted 
the  wife,  or  the  court,  in  inferring  that  his  smothered  anger 
would  break  out  again  into  acts  of  cruelty.'^*  Where  sir 
husband  had  been  guilty  of  violence,  it  was  held  that  threats- 
were  sufficient  to  revive  the  condoned  cruelty.* 

§  458.  Repetition  of  the  ofTense. —  The  law  implies  that 
every  condonation  shall  be  upon  the  condition  of  reforma- 
tion. If  the  offense  is  repeated  it  is  clear  that  the  condition 
is  broken  and  the  condoned  offense  is  revived.  Adultery 
will  revive  a  condoned  adultery."  The  two  ofrenses  maybe 
alleged  and  proved,  the  later  offense  assisting  in  the  proofs 
and  showing  a  continued  disposition  to  commit  adultery. 

1  Gardner  u  Gardner,  68  Mass.  In  this  case  it  was  said  that  the 
4M  (1854).  See,  as  sustaining  this,  acts  which  would  revive  condoned 
Cross  V,  Cross,  34  La.  An.  611 ;  Atte-  cruelty  must  be  of  the  same  nature 
berry  v.  Atteberry,  8  Or.  225;  Gor-  as  the  former  cruelty,  "but  not  of 
don  V.  Grordon,88  N.  C.  45;  Lassiter  the  same  stringent  kind.  Some- 
t\  Lassiter,  92  N.  C.  129.  thing  short  will  be  sufficient,  pro- 

2  Famham  v.  Famham,  73  lU.  497.    vided  it  be  shown  that  the  husband 
'  Sharp  V.  Sharp,  1 16 IIL  509.    The    continues  in  the  same  state  of  mind 

silence  was  therefore  cruelty,  but  and  is  as  incapable  of  controlling 

the  court  did  not  so  hold.  himself  as  when  be  actually  com- 

*Robbins  r.  Bobbins,  100  Mass.  mitted  the  former  acts  of  cruelty." 

162.  *  Smith  v.  Smith,  4  Paige,  432. 

*  Da  vies  v.  Davies,  55  Barb.  180. 
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Under  these  circumstances  the  plaintiflf  is  not  estopped  to 
prove  the  condoned  offense  as  a  cause  for  divorce.  This  rule 
of  revivor  amounts  to  nothing  more  than  a  rule  of  evidence, 
since  the  plaintiflf  could  obtain  a  divorce  on  account  of  the 
last  oflfense. 

§  469.  Crnelty  revives  condoned  adultery. —  In  order  to 
revive  a  condoned  offense  it  is  not  necessary  that  the  oflfense 
be  repeated.^  If  it  is  the  law  that  nothing  but  a  repetition 
would  revive  a  former  oflfense,  the  doctrine  of  revivor  would 
be  without  value;  for  the  new  cause  for  divorce  would  be 
suflScient  without  reference  to  the  former  oflfense.*  But  the 
true  doctrine  is  that  if  the  party  who  committed  adultery  is 
also  guilty  of  cruelty  after  the  adultery  is  condoned,  the  in- 
nocent party  is  entitled  to  a.  divorce  for  both  causes,  as  the 
cruelty  revived  the  condoned  adultery.' 

§  460.  Any  cause  for  divorce  revives  a  condoned  offense. 
The  doctrine  of  the  ecclesiastical  law  was  that  cruelty  re- 
vived condoned  adultery,  and  adultery  revived  condoned 
cruelty.    This  amounted  to  a  rule  that  any  cause  for  divorce 

1  In  Johnson  v,  Johnson,  4  Paige,  Pr.  (N.  S.)  526.  See,  also,  decisions 
460,  Chancellor  Walworth  held  of  the  ecclesiastical  law.  Worsley 
that  nothing  would  revive  the  v.  Worsley,  2  Lee,  572;  Durant  v. 
former  injury  but  the  repetition  of  Durant,  1  Hag.  Ec.  733;  D'Aguilar 
the  offense.  But  this  ruling  was  v,  D'Aguilar,  1  Hag.  Ec.  773;  West- 
disapproved  by  the  court  of  errors  meath  v.  Westmeath,  3  Hag.  Ec 
< Johnson  v.  Johnson,  14  Wend.  643),  Supj).  1;  Bramwell  v,  Bramwell,  3 
where  it  was  said  that  '*The  good  Hag.  Ec.  618.  The  cruelty  need  not 
sense  of  the  condition  which  ao-  be  sufficient  to  sustain  a  cause  for 
companies  condonation  is,  that  the  divorce.  Mere  solicitations  of 
offending  party  shaU  not  only  ab-  chastity  without  more  were  held 
fitain  from  adultery,  but  shall,  in  sufficient  to  revive  condoned  adul- 
the  future,  treat  his  wife  with  con-  tery.  Snow  v.  Snow,  2  Notes  Cas. 
jugal  kindness.  Hence,  cruelty  is  Supp.  1.  Under  the  Scotch  law  a 
A  breach  of  the  condition  and  re-  condoned  adultery  is  not  revived 
vives  adultery."  by  indiscreet  conduct  of  the  wife 

2  Warner  v.  Warner,  81  N.  J.  Eq.  towards  the  paramour.  The  oon- 
225.  donation  is  absolute  and  not  con- 

» Warner  v.  Warner,  31  N.  J.  Eq.  ditionaL  Collins  tx  Ck)llins,  10 
225;  Johnson  v.  Johnson,  14  Wend.  Scotch  Sess.  Gas.  (4th  Ser.)  250,  af- 
643;  Timerson  v.  Timerson,  2  How.    firmed*  9  Ap.  Gas.  205. 
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revived  any  condoned  offense,  since  adultery  and  cruelty  were 
the  only  causes  for  divorce.  At  the  present  time  there  are 
several  statutory  causes  for  divorce,  any  of  which  will  be 
suflBcient  to  revive  any  condoned  offense,  because  each  cause 
for  divorce  is  in  legal  effect  the  equal  of  any  other.  If 
cruelty  revives  condoned  adultery  it  must  foDow  that  any 
other  cause  for  divorce  will  have  the  same  effect.  In  recrim- 
ination one  cause  for  divorce  is  a  bar  to  any  other  cause  for 
divorce,  on  the  theory  that  one  cause  is  equal  to  another, 
since  both  have  the  same  legal  effect  upon  the  marriage. 
The  condonation  is  upon  the  condition  that  the  offender  will 
"  sin  no  more."  A  condoned  desertion  is  revived  by  subse- 
quent adultery.^  Where  cruelty  has  been  condoned,  a  sub- 
sequent discovery  that  adultery  was  committed  will  revive 
the  cruelty,  and  a  dissolution  may  be  granted  for  adultery 
coupled  with  cruelty.*  Where  the  subsequent  offense  is  not 
sufScient  to  revive  a  condoned  offense,  it  seems  that  the  evi- 
dence of  the  subsequent  offense  is  admissible  to  show  a  con- 
tinued disposition,  and  is  also  admissible  as  aiding  in  the 
proofs  and  as  corroboration.* 

§  461.  A  cause  for  separation  will  revive  a  canse  for 
dissolntion, —  It  is  material  to  inquire  whether  a  cause  for 
a  mere  judicial  separation  is  suflBcient  to  revive  a  cause  for 
divorce  from  the  bonds  of  matrimony.  Both  kinds  of  di- 
vorces are  granted  in  England  and  in  some  of  our  states,  and 
the  question  will  arise  in  deciding  the  kind  of  decree  which 
the  plaintiff  is  entitled  to  under  the  evidence.  In  many 
states  the  adultery  of  the  wife  will  deprive  her  of  the  right 
to  alimony,  and  it  may  be  inquired  whether  her  desertion  or 
cruelty  will  revive  her  former  adultery.  The  doctrine  of 
condonation  is  that  the  offender  will  reform  and  wiU  com- 
mit no  matrimonial  offense.  If  any  offense  is  committed  the 
injured  party  is  entitled  to  all  the  relief  she  could  have  ob- 

1  Blandf  ord  v.  Blandf  ord,  8  P.  D.  &  T.  438.  But  see  Rose  u  Rose,  7 
19.  P.  D.  225,  affirmed,  8  P.  D.  98. 

2 Dempster  u  Dempster,  2  Swab.       'See  contra,  CoUett  u  CoUett,  8 

Monthly  Law  Mag.  158. 
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tained  if  she  had  not  condoned  the  offense;  otherwise  she 
will  suffer  for  her  rightful  conduct  in  condoning  the  offense. 
Thus  in  Kew  York,  if  the  husband  commits  adultery,  the 
Anfe  may  obtain  an  absolute  divorce.  If  the  wife  condone 
the  adultery  and  the  husband  is  subsequently  guilty  of 
cruelty,  the  wife  is  entitled  to  an  absolute  divorce,  as  she  can 
set  up  both  the  cruelty  and  adultery.  The  cruelty  revived 
the  adultery,  although  cruelty  is  a  cause  for  separation  and 
not  for  absolute  divorce.^  In  England,  where  both  kinds  of 
decrees  are  granted,  this  doctrine  has  been  followed  in  sev- 
eral instances.  Adultery  coupled  with  cruelty  is  a  cause  for 
absolute  divorce,  and  both  offenses  are  revived  by  cruelty 
alone,  which  is  cause  for  separation  only.*  And  incestuous 
adultery  is  revived  by  adultery.'  Where  the  adultery  and 
desertion  of  the  husband  have  been  condoned  by  the  wife, 
she  may  allege  both  offenses  as  a  cause  for  dissolution  of  the 
marriage,  if  these  offenses  have  been  revived  by  a  subsequent 
adultery.* 

§  462.  Pleading. — It  was  once  supposed  that  a  libel  should 
allege  a  separation  after  the  offense  became  known,*  but  this 
is  not  necessary  or  usual.  The  modern  English  petition  does 
not  contain  such  allegation,  whatever  may  have  been  the 
practice  in  ecclesiastical  courts.  The  libel  need  not  deny 
condonation.*  Condonation  should  be  pleaded  by  the  de- 
fendant if  he  desires  to  rely  upon  it  at  the  hearing.^  At  one 
time  a  judge  said  he  did  not  know  "  of  any  case  where  con- 
donation has  been  held  to  estop  a  party  where  it  had  not 
been  pleaded."  ®  But  the  public  is  a  party.  And,  although 
not  represented  by  counsel  who  has  filed  pleadings  in  the 

'See    Johnson    v.    Johnson,    14  7 Smith  v.  Smith,  4  Paige,  432: 

Wend.  637.  Adams  v.  Hurst,  9  La.  243;  Jones 

2  Dent  V,  Dent,  4  Swab.  &  T.  105.  v.  Jones,  8  C.  E.  Green,  84;  Tim- 

'Newsome  v,  Newsome,  2  P.  &  mings  v,  Timmings,  3  Hagg.  Ec 

M.  306.  76;  Jeans  v,  Jeans,  2  Harr.  (Del.)  38. 

<Blandford  v,  Blandford,  8  P.  D.  ^Durant  v.  Durant,  1  Hagg.  Ec. 

19.  733.   "It  is  an  elementary  rule  that 

*  Bums  V,  Bums,  60  Ind.  259.  a  defendant  shall  not  have  the  bene- 

6  Young  V.  Young,  18  Minn.  90;  fit  of  a  defense  not  disclosed  by  his 

Earp  V.  Earp,  1  Jones,  Eq.  (N.  C.)  239.  answer,  and  a  rigid  adherence  to 
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case,  the  public  is  represented  by  the  conscience  of  the  court. 
If  a  condonation  appears,  the  court  may  deny  the  divorce 
upon  the  theory  that  the  plaintiff  has  not  shown  a  cause  of 
action.  "  We  are  of  the  opinion  that,  in  this  respect  (a  con- 
donation not  pleaded),  in  a  case  for  divorce,  we  need  not 
confine  ourselves  to  the  allegationsof  the  answer.  In  such 
case  there  are,  as  has  been  said,  three  parties  to  the  action  — 
the  plaintiff,  the  defendant  and  the  publio.  It  is  to  the  inter- 
est of  society  at  large  to  guard  against  sundering,  that  rela- 
tion which  is  its  chief  foundation.  So  far  as  a  defendant 
would  be  concerned  as  a  matter  of  right,  which  he  may  assert, 
he  would  perhaps  be  concluded  by  his  pleading.  But  there  is 
a  maxim  m  these  suits  that  a  cause  is  never  coppluded  against 
the  judge."  *  And  the  action  must  be  dismissed  where  condo- 
nation is  disclosed  by  the  evidence,  although  it  is  not  pleaded.^ 
It  has  been  held  that,  unless  condonation  was  pleaded,  it 
is  not  a  proper  subject  of  proof  on  the  trial,  and  a  finding 
based  on  such  proof  could  have  no  legal  effect  in  the  decision 
of  the  case  and  might  be  rejected  as  surplusage.'  This  diffi- 
culty is  worthy  of  consideration.  In  some  states  the  court 
will  permit  an  amended  answer  to  be  filed  to  conform  to  the 
evidence.*  Where  there  is  reason  to  believe  that  there  has 
been  a  condonation,  the  court  may  continue  the  case  for 
amendment  of  pleadings  and  the  preparation  of  evidence,* 
and  a  master's  report  may  be  referred  back  to  determine 
whether  the  offense  had  been  condoned  .• 

this  rule  is  so  manifestly  vital  to  defendant  shaU  not  be  held  an- 

the  safe  administration  of  justice  swerable  on  a  cause  of  action  of 

that  no  consideration  of  policy  or  which  he  has  never  been  legally 

morals  can  ever  justify  a  depart-  informed  nor  required  to  answer." 

ure  from  it.    It  is  quite  as  indis-  Warner  v,  Warner,  31  N.  J.  Eq.  226. 

pensable  to  openness  and  fairness,  ^  Moore  v.  Moore,  41  Mo.  Ap.  176, 

in  the  administration  of  justice,  citing  Bishop,  Mar.  &  Div. 

that  a  complainant  shall  not  be  de-  >  HiU  v.  HiU,  24  Or.  416, 33  P.  809. 

feated  in  the  vindication  of  his  ^  Lewis  v.  Lewis,  9  Ind.  105. 

rights  by  a  defense  unknown  to  *  See  Warner  v.  Warner,  31  N.  J. 

the  records,  and  which  he  has  not  Eq.  225. 

had  a  full,  legal  opportunity  to  *  Backus  v.  Backus,  3  GreenL  136. 

meet  and  disprove,  as  it  is  that  a  ^  Smith  v.  Smith,  4  Paige,  432 
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§  463.  ETidence. —  Condonatioii  is  a  question  of  fact  for 
a  jury.*  Generally  the  facts  are  disputed,  and  the  question 
in  such  case  is  properly  submitted  to  the  jury  under  instruc- 
tions. Where  the  evidence  shows  that  the  parties  cohabited 
after  the  commission  of  the  offense,  the  burden  is  upon  the 
complainant  to  show  that  in  fact  there  was  no  condonation.* 
And  it  may  be  shown  that,  although  the  parties  occupied 
the  same  house  or  even  the  same  bed,'  yet  there  had  been  no 
sexual  intercourse,  and  consequently  no  condonation  could 
be  implied.^  They  may  have  been  under  the  same  roof  and 
yet  occupied  separate  apartments  or  refrained  from  sexual 
intercourse.'  In  the  New  York  practice,  where  the  parties 
have  cohabited  after  the  offense,  there  must  be  a  clear  and 
express  denial  of  knowledge  of  the  offense  during  the  co- 
habitation, and  also  a  report  of  the  master  adverse  to  the 
condonation.*  The  party  aUeging  condonation  must  estab- 
lish it  by  clear  and  satisfactory  proof.'  Cruelty,  revived  by 
subsequent  ill  conduct,  is  considered  together  with  the  re- 
sumed cruelty.  The  past  conduct  is  admissible  to  show  the 
character  of  the  offender,  and  the  resumed  cruelty  is  admis- 
sible to  show,  not  only  the  act  complained  of,  but  the  lack 
of  reconciliation  and  reformation.  Together,  the  past  and 
resumed  cruelty  will  show  the  nature  of  the  cruelty  and 
enable  the  court  to  judge  of  the  danger  of  its  repetition.* 

1  Keats  u  Keats,  1  Swab.  &  T.       7McConnellv.MoConnell,S7Neh. 
334;  Peacock  v.  Peacock,  1  Swab.    57,  55  N.  W.  202. 

&  T.  183.  8  Threewits  v.  Threewits,  4  De- 

2  Stevens  v,  Stevens,  14  N.  J.  Eq.    saus.  (N.  C.)  560;  Cass  v.  Cass,  34 
374  La.  An.  611;  SuUivan  v.  Sullivan, 

»HaU  V.  Hall,  60  Law  J.  Prob.  73,  84  Ind.  368;  Gordon  t?.  Gordon,  8S 

reversing  64  Law  T.  837.  N.  C.  45;    Phillips  r.  PluUips,  27 

♦Denison   v.  Denison,  4  Wash.  Wis.  252;  Crichton  i'.  Crichton,  73 

405,  30  P.  1100;   Jacobs  v.  Toble-  Wis.  59,  40  N.  W.  638;  Atteberry 

man,  36  La.  An.  842;  Westraeath  v.  Atteberry,  8  Or.  224;  Bobbins  r. 

V.  Westmeath,  2  Hagg.  Ec.  Sup.  1;  Bobbins,  100  Mass.  150;  Questel  r. 

Guthrie  v.  Guthrie,  26  Mo.  Ap.  566.  Questel,  Wright  (O.),  491;    Doe  r. 

^  Graham  v.  Graham  (N.  J.  Eq.),  Doe,  5  N.  Y.  Supp.  514.    See  contrOy 

25  A.  364.  Collett  V.  CoUett*  8  Monthly  Law 

« Dodge  r.  Dodge,  7  Paige,  589;  Mag.  158. 
Dobbs  V.  Dobbs,  3  Edw.  Ch.  377. 
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And  the  past  and  resumed  cruelty  are  together  sufficient^ 
although  the  resumed  cruelty  may  be  inadequate.*  It  has 
been  said  that  "  when  a  wife  comes  into  court  to  complain 
that  she  cannot  live  with  her  husband  because  of  acts  of 
Aaolence  to  her,  and  of  a  course  of  conduct  that  has  placed 
her  life  or  health  in  danger,  she  thereby  opens  up  an  inquiry 
into  the  whole  history  of  her  married  life.  Although  acta 
of  violence  committed  at  an  earlier  period,  which  have  not 
prevented  her  from  living  with  him,  or  going  back  to  him 
after  they  have  been  separated,  cannot  be  made  the  sole 
foundation  of  an  action  of  separation,  they  may  form  the 
subject  of  investigation  and  proof  with  a  view  to  determine 
what  is  the  true  issue  of  the  case ;  namely,  whether  the  wife 
can,  with  safety  to  person  and  health,  live  with  him  now. 
Because,  not  only  do  they  aflford  an  indication  of  what  th& 
man's  temper  and  habits  are,  but  they  also  show  what  may 
be  the  result  of  still  continuing  to  live  with  him  if  there 
have  been  acts  of  recent  occurrence,  although  these  may  not 
be  of  the  same  aggravated  type."  * 

§  464.  Proof  of  eondonatioii. —  Condonation  may  be 
shown  by  proof  of  an  express  agreement  to  forgive  the 
offense  and  to  renew  cohabitation,  or  by  proof  of  conduct 
from  which  the  intent  to  forgive  may  be  implied.  It  is- 
doubtful  if  the  law  presumes  forgiveness  from  any  conducts 
It  is  a  question  of  fact.  The  intent  may  be  proven  by  cir- 
cumstantial evidence  as  in  other  cases.  Where  the  plaintiff 
consents  to  sexual  intercourse  with  defendant  after  the  con- 
<luct  complained  of,  there  is  no  absolute  presumption  of  law 
from  such  fact  that  the  offense  is  forgiven.  It  may  be  shown 
tliat  such  act  was  the  result  of  restraint,  or  was  otherwise 
ill  voluntary.    Or  the  circumstances  niay  be  explained,  so 

1  Sinton  V.  Irvine,  11  Scotch  Seas.  ^Qi^am  v.  Graham,  5  Scotch 

Cas.  (1  St  Ser.)  402;  French  v.  French,  Sess.  Caa  (4th  Ser.)  1098.    In  the 

14  Gray,  186;  Da  vies  v.  Da  vies,  55  words  of  Lord  Jeffrey  in  another 

Barb.  180;  Graham  v.  Graham,  5  case,  **  the  last  drop  makes  the  cup 

Scotch  Sess.  Gas.  (4th  Ser.)  1093;  of  bitterness  overflow."    Macfar- 

Turton  v.  Turton,  3  Hagg.  Ec.  888;  lane  v,  Macfarlane,  11  Scotch  Sess.. 

Smith  V.  Smith,  4  Paige,  432.  Gas.  (2d  Ser.)  53a 
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that  condonatioa  cannot  be  inferred  as  a  necessary  conclu- 
sion. There  is  no  constructive  condonation,  for  the  conduct 
may  be  explained. 

§  465.  Express  condonation. — Condonation  may  be  shown 
by  proof  of  what  the  parties  said  showing  forgiveness;  *  or 
by  their  correspondence.'  Such  conversation  and  corre- 
spondence may  be  excluded  as  privileged  communications 
between  husband  and  wife,  unless  the  conversation  is  proved 
by  a  witness  who  overheard  it,  or  the  letters  have  been  in  the 
hands  of  third  persons.  The  contracts  of  the  parties  may 
disclose  condonation.'  It  sometimes  happens  that  cohabita- 
tion is  resumed  upon  the  express  condition  that  the  offense 
shaU  not  be  repeated.*  But  generally  the  parties  forgive 
without  condition.  It  is  inmiaterial  what  the  agreement 
was  as  to  future  conduct,  or  whether  there  was  an  agree- 
ment. The  parties  cannot  alter  their  duties  by  contract. 
For  the  law  implies  in  every  condonation  the  condition  that 
the  offender  shall  not  conmiit  any  cause  for  divorce. 

§  466.  When  condonation  is  inferred  from  agreements 
und  settlements. —  Condonation  is  generally  inferred  from 
the  acts  of  the  parties,  but  it  may  be  inferred  from  agree- 
ments entered  into  after  the  offense  was  conmiitted.  An 
agreement  to  dismiss  a  suit  for  divorce  was  early  held  to  be 
a  condonation  of  the  causes  for  divorce.*  But  under  our 
practice  it  cannot  be  a  condonation.  Suits  for  divorce  are 
governed  by  the  rules  of  equity  practice  in  most  of  the  states, 
and  such  rules  generally  provide  that  a  cause  may  be  dis- 
missed at  any  time  before  decree.  The  plaintiff  may  dis- 
miss for  lack  of  evidence  or  other  similar  causes.  The 
circumstances  may  show  that  the  parties  by  dismissing  in- 

iBeeby   v.   Beeby,  1   Hag.    Ec.  How.  Pr.  (N.  a)  526;  Rowley  r. 

786.  Rowley,  1  H.  L.  Cas.  6a 

2Blandford  v,  Blandford,  8  P.  D.  *  Gordon  v.  Gordon,  88  N.  C.  4i: 

19;  Turner  v.  Turner,  44  Ala.  437;  Ozmore  v.  Ozmore,  41  (Ja.  46;  Wos»- 

Bramwell  v.  Bramwell,  3  Hag.  Eo.  sels  v.  Wessels,  28  01.  Ap.  25a 

•618.  *  Smyth  v.  Smyth,  4   Hag.  Ec 

•Lewisv.  Lewis,  75Ia.  200,  39N.  509. 
W.  271;  Timerson  v.  Timerson,  2 
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tended  to  forgive  the  injury,^  but  such  forgiveness  cannot 
be  inferred  from  the  simple  act  of  dismissing  the  suit.^  A 
condonation  was  implied  from  the  following  terms  of  an 
agreement  entered  into  after  the  cruelty  complained  of, 
which  provided  for  a  payment  of  money  and  a  division  of 
property,  and  also  that  "  they  would  not,  molest,  disturb  or 
trouble  each  other,  or  in  any  way  publish  or  speak  or  circu- 
late slanderous  matter  of  or  concerning  each  other,  but  live 
separate  and  apart  in  a  quiet  and  peaceable  manner  accord- 
ing to  the  true  intent  of  these  presents."  ^  While  no  con- 
donation could  fairly  be  inferred  from  the  terms  of  such 
agreement,  yet,  as  the  parties  relied  upon  it  and  refrained 
from  bringing  suit  for  divorce,  such  conduct  vas  held  to  be 
-condonation.*  But  if  there  is  no  covenant  in  the  agreement 
not  to  sue,  and  no  expression  pointing  to  a  condonation,  the 
better  opinion  is  that  such  agreements  are  not  sufficient  evi- 
dence of  condonation.' 

§  467.  When  inferred  from  the  conduct  of  the  parties. 
Whether  the  offense  has  been  forgiven  is  a  question  of  fact 
to  be  determined  from  the  evidence.  But  little  assistance 
can  be  derived  from  precedents,  for  the  facts  will  rarely  be 
the  same;  yet  there  are  certain  classes  of  conduct  from 
which  condonation  is  generally  presumed.  Thus,  where  the 
parties  become  so  far  reconciled  as  to  occupy  the  same  bed 
or  to  have  sexual  intercourse,  it  is  presumed  from  the  ordi- 
nary course  of  human  conduct  that  the  past  has  been  for- 
given.* But  the  presumption  which  arises  from  such  con- 
duct may  be  rebutted  by  proof  of  circumstances  which  show 
that  no  forgiveness  was  intended.'' 


1  Lewis  V.  Lewis,  75  la.  200;  Sew- 
aU  V.  SewaU,  122  Mass.  156. 

2  Clark  V.  Clark,  29  Dl.  Ap.  257. 
»  Squiers  v.  Squiers,  53  Vt  208. 
^See,  also,  Mathews  v,  Mathews, 

1  Swab.  &  T.  490;  Sparks  v.  Sparks, 

94  N.  C.  527. 
^Moore  v.  Moore,  12  P.  D.  19a 
^AnozL,  6  Mass.  147;   Dunn  v, 
80 


Dunn,  26  Nebi  186,  42  N.  W.  279; 
Deliber  v.  Deliber,  9  Conn.  23a 

7  Kennedy  v.  Kennedy,  87  111.  250; 
Bohnert  v.  Bohnert,  95  Cal.  444^ 
30  P.  590:  Shackelton  v,  Shackel- 
ton,  48  N.  J.  £q.  264,  21  A.  935; 
Hartnett  v,  Hartnett,  59  la.  401; 
HaU  V,  HaU,  60  Law  J.  Prob.  78,  r©- 
versing  64  Law  T.  837. 
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Where  the  parties  continue  or  renew  cohabitation  after 
knowledge  of  the  offense  complained  of,  the  law  implies  a 
condonation  of  the  oflfense,  and  the  plaintiff  is  estopped  from 
alleging  any  past  misconduct  as  a  cause  for  divorce.^  It  is 
contrary  to  good  morals  and  domestic  peace  that  the  inno- 
cent party  should  at  any  time  be  able  to  separate  from  the 
other  and  obtain  a  divorce,  when  such  innocent  party  has, 
with  fuU  knowledge  of  the  offense,  pursued  a  course  of  con- 
duct clearly  evincing  an  intent  to  forgive  the  past.  The 
right  to  divorce  depends  upon  reasonable  promptness,  and 
must  not  be  extended  to  a  party  who  has  been  dilatory  and 
inconsistent.  To  grant  divorce  to  one  who  has  pretended 
forgiveness  is  to  reward  hypocrisy. 

The  presumption  from  continued  cohabitation  is  overcome 
by  showing  that  the  plaintiff  remained  from  compulsion  or 
necessity,  or  that  they  occupied  separate  beds  and  that  the 
offense  was  not  forgiven.*  The  husband  may  remain  for  a 
time  to  procure  evidence  against  the  wife  or  to  make  ar- 
rangements for  a  separation.'  The  presumption  is  overcome 
where  the  wife  shows  that  she  returned  to  nurse  her  hus- 
band during  an  illness  supposed  to  be  fatal.* 

§  468.  IV hen  inferred  from  the  conduct  of  the  wife. — 
Where  the  husband  receives  the  wife  after  a  separation 
caused  by  her  ill  conduct,  or  continues  to  cohabit  with  her 

iQuincy  v.  Quincy,  10  N.  H.  272:  r.  Buckholtz,  24  Ga.  238;  Questel 

Burns  v.  Bums,  60  Ind.  259;  Pitts  v.  Questel,  Wright  (O.),  491;  Barnes 

V.  Pitts,  52  N.  Y.  593;  Phmips  v.  v,  Barnes,  Wright  (0.%  4T5.    See, 

PhUUps,  91  Ga.  551,  17  a  K  633;  also,  the  ecclesiastical  law.   DiUon 

Phelan  v.  Phelan,  135  IlL  444,  25  v,  DiUon,  3  Curt  Ec.  86;  Snow  iv 

N.  E.  751;  Stevens  v.  Stevens,  14  Snow,  2  Notes  Gas,  Sup.  1;  Tim- 

N.  J.  Eq.  874;  Deenis  v,  Deenis,  65  mings  v.  Timmings,  3  Hagg.  Ec76u 

IlL  167;  Rehart  v.  Rehart  (Or.),  25  ^Oox  v.  Cox,  5  N.  Y.  Suppw  367; 

P.  775;  Farmer  v.  Farmer,  86  Ala.  Doe  v.  Doe,  5  N.  Y.  Supp.  514; 

322,  5  So.  434;  Auld  v.  Auld,  16  N.  Rudd  v,  Rudd  (Vt),  28  A.  869. 

Y.  Supp.  803;  Reynolds  v.  Reynolds,  >  He  may  remain  while  erecting 

84  How.  Pr.  (N.  Y.)  346;  Twyman  another  home.     Jacobs  v.  Toble- 

V.  Twyman,  27  Ma  383;  Harper  v.  man,  36  La.  Ail  842. 

Harper,  29  Mo.  301;    Bronson  v.  ^  Guthrie  u  Guthrie,  26  Ma  Apw 

BroDSon*  7  Phila.  405;  Buckholtz  566. 
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when  he  obtains  proof  that  she  is  guilty  of  a  cause  for  di- 
vorce, the  law  implies  a  condonation  from  his  conduct.  He 
acts  without  restraint  in  such  circumstances.  But  the  wife 
occupies  a  different  situation,  for  she  is  to  some  extent  under 
the  restraint  of  her  husband.  She  cannot  as  readily  leave 
the  home  and  family.  She  cannot  obtain  money  so  readily, 
and  must  await  a  suitable  opportunity  for  leaving.  She  is 
generally  timid,  and  shrinks  from  the  odium  which  attaches 
to  a  separation  from  her  husband.*  ' 

The  situation  of  the  wife  in  this  respect  is  not  altered  to 
any  extent  by  modem  legislation.  She  may  have  separate 
property,  but  in  most  cases  she  is  still  a  financial  dependant 
and  the  family  ties  are  as  strong  as  ever  upon  a  mother. 
She  still  finds  it  as  difficult  to  quit  the  husband's  home.  She 
must  be  allowed  time  to  obtain  the  advice  and  assistance  of 
her  friends,  and  to  provide  for  the  custody  of  her  children 
and  to  obtain  a  suitable  opportunity  for  leaving.  So  the 
authorities  are  agreed  that  a  condonation  Avill  not  be  in- 
ferred against  the  wif^  where  she  continues  to  live  with  the 
husband  a  short  time  after  she  has  a  cause  for  divorce.' 
Where  the  wife  is  without  means  and  dependent  upon  her 
husband  for  everything,  condonation  will  not  be  inferred 

^la  the   early  opinions  it  was  circumstances.''    Beeby  v.  Beeby, 
said  that  "a  woman  has  not  the  3  Eng.  Ec.  888,  840.    S^,  also,  Tur- 
same  control   over  her  husband,  ton  v,  Turton,   3   Hag.   Kc.   888 
has  not  the  same  guard  over  his  Angle   v.  Angle,  1  Rob.  Ec.  634 
honor,  has  not  the  same  means  to  Ferrers  v,  Ferrers,  1  Hag.  Con.  130 
enforce   the    observance    of   the  Dance  v.  Dance,  1  Hag.  Ec.  794, 
matrimonial  vow;  his  guilt  is  not  note;  Betcher  v,  Betcher,  cited  in 
of  the  same  consequence  to  her.  Walker  t?.  Walker,  2  Phillim.  153. 
D'Aguilar  V.  D'Aguilar,  3  Eng.  Ec.  2  Home  v.  Home,  72  N.  C.  531; 
329,387.    She  is  more  sttb  potestatCf  Gardner  v.  Gardner,  2  Gray,  434; 
more  inaps  concilii;  she  may  enter-  Bowie  v.  Bowie,  3  Md.  Ch.  51 ;  Arm- 
tain  more  hope  of  the  recovery  and  strong  v.  Armstrong,  32  Miss.  279; 
reform  of  her  husband;  her  honor  Wright  v,  Wright,  6  Tex.  3;  Mor- 
is less  injured  and  is  more  easily  rison  v,  Morrison,  14  Mont.  8,  35 
healed.    .    .    .    It  is  not  improper  P.  1 ;  Johnson  u  Johnson  (CaL),  85 
that  she  should  for  a  time  show  a  P.  637;  Rudd  v.  Rudd  (Vt),  28  A. 
patient  forbearance.  .   .   .   Weak-  869. 
uess  in  her  is  pardonable  in  many 
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from  the  fact  that  the  parties  had  sexual  intercourse  at  a 
time  when  the  wife  believed  him  guilty  of  adultery  and  was 
in  search  of  evidence  to  establish  it.*  If  the  wife  is  en- 
feebled by  sickness,  and  is  not  aware  that  the  husband  has 
a  venereal  disease,  and  dreads  to  provoke  her  husband  by 
shutting  him  out  of  her  father's  house,  where  they  lived,  and 
fears  that  he  will  take  her  children  away  with  him,  no  con- 
donation will  be  inferred  from  the  fact  that  they  cohabited 
for  ten  days.*  The  wife  may  continue  to  cohabit  with  her 
husband  for  a  reasonable  time  where  the  parties  are  in  a 
foreign  country  and  it  is  difficult  to  separate.' 

No  discrimination  is  made  in  favor  of  the  wife  where  the 
evidence  does  not  show  that  she  acted  under  his  restraint. 
Condonation  wiU  be  inferred  from  the  fact  that  she  volun- 
tarily remains  in  the  same  house  with  her  husband  and  his 
concubine ;  *  or  where  she  remains  with  him  at  a  hotel  for  a 
few  days  to  induce  him  to  convey  property  to  her;  *  or  where 
she  voluntarily  remains  in  prison  with  him  for  several  days 
and  has  intercouse  with  him  there.' 

The  wife  may  show  that  although  she  continued  to  live 
in  the  same  house  with  the  husband  after  commencing  a  suit 
for  divorce  she  did  not  cohabit  with  him  as  his  wife,  but 
occupied  other  apartments.  It  cannot  be  expected  that  the 
wife  wiU  abandon  her  home  as  soon  as  she  commences  an 
action  for  divorce.  She  has  as  much  right  to  the  home  and 
custody  of  the  children  as  the  husband.  She  may  have  no 
means  of  support  and  no  means  of  escape  from  the  place.^ 

iShackleton  V.  Shackleton,  48N.  ^KirkwaU  v.  KirkwaU,  2  Hag. 
J.  Eq.  8H  21  A.  936.  Con.  277. 

« Wilson  V.  WUson,  16  R.  L  132,  sClague  v.  Clague,  46  Minn.  46L 
13  A.  102.  ^  DelUber  v.  DeUiber,  9  Conn.  23a 

'Snow  u  Snow,  2  Notes  Ca&  1.  ^  Denison  v,  Denison,  4 Wash.  700^ 

30  P.  1100. 
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adultery  if  he  believes  her 
guilty. 
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proven. 


§  475.  Conniyance  defined. —  Connivance,  which  precludes 
a  party  from  obtaining  a  divorce,  is  such  corrupt  consent- 
ing to  an  offense,  before  or  after  commission,  as  to  make 
the  complainant  a  party  to  the  wrong.^  The  theory  of  this 
defense  is  that  volejiti  not  Jit  injuria.  It  has  long  been  a 
maxim  of  the  law  that  "  that  to  which  a  party  assents  is  not 
esteemed  in  law  an  injury."  ^  This  maxim  is  applied  to  the 
conduct  of  parties  to  divorce  suits,  and  is  termed  conniv- 
ance.   If  a  party  has  connived  at 'the  wrong  of  which  he 


1  Mr.  Bishop  has  defined  conniv- 
ance as  '*a  married  party *s  cor- 
rupt consenting  to  evil  conduct  in 
the  other,  whereof  afterwards  he 
complains.**  It  has  also  been  de- 
fined as  "intentional  failure  or 
forbearance    to    see   or   actually 


know  that  an  offense  or  tort  has 
been  committed;  wilful  neglect  to 
oppose  or  prevent:  specifically,  the 
assent  or  indifference  by  husband 
to  immoral  behavior  of  his  wife." 
Anderson*s  Law  Dictionary. 
2  Broom,  Legal  Maxims,  267. 
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complains,  in  the  language  of  Lord  Stowell,  "no  injury  has 
been  done,  and  therefore  there  is  nothing  to  redress."  ^ 

§  476.  When  conniyanee  Is  a  defense.—  This  defense  is 
applicable  to  all  divorce  suits,  but  is  more  frequently  set  up 
as  a  defense  where  adultery  is  alleged  as  a  cause  for  a  di- 
vorce. There  might  be  connivance  in  cases  of  cruelty,  where 
the  complainant  has  provoked  the  conduct  complained  of, 
and  there  might  be  connivance  in  cases  of  desertion,  where 
the  party  has  consented  to  the  separation.  But  it  will  be 
seen,  as  we  proceed  in  this  chapter,  the  term  "  connivance"  is 
not  much  used  in  such  cases. 

Connivance  and  coUusion  are  defenses  upon  the  principle 
that  a  party  should  not  be  heard  to  complain  of  what  he 
has  consented  to  or  permitted.  Both  defenses  involve  the 
plaintiff's  prior  consent  to  the  adultery.  Collusion  requires 
mutual  consent  or  a  conmion  purpose  to  obtain  a  decree. 
In  some  respects  connivance  resembles  estoppel,  and  coUosion 
resembles  fraud. 

§  477,  Connivance  must  be  with  corrupt  intent. —  The 
reason  for  denying  divorce  where  there  is  connivance  is  that 
the  party  cannot  complain  of  an  act  tainted  with  his  own 
wrong.  The  rule,  following  the  reason  of  the  law,  does  not 
apply  where  no  corrupt  intent  can  be  inferred  from  the 
plaintiff's  conduct.  Corrupt  intent  is  the  very  essence  of 
connivance.'  If  the  conduct  of  the  husband  indicates  a  real 
intention  to  have  his  wife  transgress,  or  shows  a  willingness 
to  allow  her  to  do  so,  the  corrupt  intent  clearly  appears.' 
Simple  acquiescence,  with  full  knowledge  of  the  facts,  may 
be  evidence  of  corrupt  intent.  The  connivance  may  often 
consist  of  passive  consent  to  a  train  of  circumstances  lead- 

iForster  r.  Forster,  1  Hag.  Con.  Ec  137;  Turton  v.  Turton,  3  Hagg. 

144.  Ec  338;  Moorsom  v.  Moorsom,  3 

2  See  early  authorities  as  coUated  Hagg.  87;  Cochran  v.  Cochran,  35 

and  discussed  by  Dr.  Lushington  la.  477;  AUen  t\  Allen,  30  Law  J. 

in  Phillips  v.  Phillips,  1  Rob.  £c  N.  S.  Mat  2;  Glennie  v,  Glennie, 

144,  and  also  opinion  by  Sir  Her-  32  Law  J.  (P.  M.  A.)  17. 

bert  Jenner  Faust  in  same  case,  '  Bourgeois   v.  Chauvin,  39  Iol 

10  Jur.  829;  Hoar  v.  Hoar,  3  Hagg.  Ann.  216»  1  Sa  679. 
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ing  to  adultery,  when  the  complainant  could  have  prevented 
the  wrong  of  which  he  complains.  Whether  we  apply  the  rule 
that  such  conduct  is  negligence,^  or  that  every  man  is  pre- 
sumed to  intend  the  natural  consequences  of  his  deliberate 
acts,^  the  result  is  the  same  as  though  he  .permitted  the  con- 
duct with  corrupt  intent.  If,  by  a  course  of  passive  conduct, 
the  husband  permits  the  wife  to  continue  in  the  temptations 
of  the  lewd  companions  and  immoral  society  to  which  ho 
has  introduced  her,  it  has  been  suggested  that  such  conduct 
might  be  so  flagrant  as  to  amount  to  connivance.'  The 
passive  conduct  may  consist  of  permitting,  without  rebuke, 
the  advances,  caresses,  gifts  and  attentions  of  one  who  sub- 
sequently becomes  a  paramour.* 

§  478.  Delay  Is  a  form  of  connivance.—  If  the  husband, 
knowing  of  the  offense,  disregards  the  conduct  of  his  wife 
and  makes  no  complaint  at  the  time,  such  conduct  will  be 
closely  scrutinized  because  there  is  some  evidence  of  conniv- 
ance.* But  if  upon  discovery  of  the  adultery  the  husband 
separates  from  his  wife,  and  their  correspondence  and  subse- 
quent conduct  show  a  sense  of  resentment  and  injury  on  his 
part,  such  conduct  raises  a '  presumption  against  the  con- 
nivance that  will  overcome  any  inconsistent  conduct.*  Great 
delay  in  bringing  suit,^  or  in  complaining  of  the  offense,^  or 
allowing  the  wife  to  live  as  housekeeper  or  mistress  of  an- 
other and  not  contributing  to  her  support,*  are  passive  forms 
of  connivance. 

§  479.  Too  great  facility  of  condonation  is  a  eonniv- 
ance. —  While  forgiveness  of  marital  oflFenses  is  encouraged 

1  Gilpin  V,  Gilpin,  8  Hagg.  Eg.  Eg.   150;    Henick  v.  Herrick,    31 

150.                                 ,  Mich.  29a 

•^Barber  v.  Barber/ 14  Law  Re-  ftPhiUips  t?.  Phmips,  1  Rob.  Ec. 

porter,  875.  144;    Gipps    v,    Gipps,    11    H.    L. 

*  Harris  v.  Harris,  2  Hagg.  Ec.  Gas.  1. 

376.    See,  also,  McKenzie  v.  Mo-       *  Stone  v.  Stone,  1  Rob.  Ec  99. 
Kenzie,  Mort.  Die.  333.  '  Kirkwall  v.  KirkwaU,  2  Hagg. 

*  Morrison  v,  Morrison,  136  Mass.    Con.  277. 

810;  Moorsom  V.  Moorsom,  8  Hagg.  ^Crew  v.  Crew,  3  Hagg.  Ec  123. 
Ec.  87;  Gilpin  v.  Gilpin,  3  Hagg.        !>  Michelson  v.  Michelson,  3  Hagg. 

Ec  147. 
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by  the  law  and  held  to  be  comraendablej  and  not  a  li<5ense 
to  commit  future  adulteries,  yet  it  is  held  that  if  adultery- 
was  forgiven  with  such  haste  as  to  show  no  sense  of  injury, 
such  conduct  encourages  adultery  and  leaves  no  ground  for 
complaint.^  This  useless  distinction  is  not  followed  in  mod- 
em courts.  If  the  act  is  at  any  time  forgiven,  this  would  be 
in  law  a  condonation,  and  the  facility  of  the  forgiveness  be- 
comes immaterial,  for  the  condonation  would  be  a  complete 
bar. 

§  480.  Desertion  as  <^  conduct  conducing  to  adultery."^ 
After  the  passage  of  the  English  Divorce  Act,^  when  disso- 
lution of  marriage  was  refused  for  "conduct  conducing  to 
adultery,"  a  diflferent  effect  was  given  to  the  desertion. 
Under  this  provision  it  was  held  that  where  the  parties 
have  separated,  b}''  mutual  consent,  shortly  after  marriage, 
and  met  afterwards  but  once,  such  conduct  conduced  to  the 
adultery  although  the  plaintiff  has  allowed  the  wife  a  small 
alloAvance.'  In  a  suit  for  divorce  on  the  ground  of  adultery, 
which  was  not  defended,  the  evidence  showed  that  the  wife 
became  addicted  to  habits  of  intoxication,  and  the  husband, 
to  prevent  her  further  destruction  of  the  furniture,  sold  the 
same  and  thus  broke  up  his  home;  his  object  also  was  to  get 
rid  of  his  wife.  No  allowance  was  made  to  the  wife,  and  she 
was  not  seen  until  five  years  later.  Although  the  adultery 
was  proved,  the  divorce  was  refused  on  account  of  his  deser- 
tion.* In  another  case  the  plaintiff  separated  from  his  wife 
on  the  advice  of  physicians  that  further  cohabitation  would 
be  dangerous  to  her  health.  He  paid  the  wife  a  weekly 
allowance  for  several  years,  then  took  their  child  away 
from  her,  and  continued  the  allowance  upon  condition  that 
all  communications  from  her  should  be  addressed  to  his  so- 
licitor.   The  wife  subsequently  committed  adultery.   It  was 

1  Dunn  V.  Dunn,  2  Phmim.  403;        2  20  A;  31  Vic,  ch.  85. 
Timraings  v.  Timmings,  3  Hagg.        '  Hawkins  v.  Hawkins,  10  P.  D. 

Ec.  76;  Gipps  v,  Gipps,  3  Swab.  &  177. 

T.  116;  Phillips  v,  PhiUips,  1  Rob.       *  Hayes  v.  Hayes,  13  P.  D.  !!• 
Ec.  144;  Snow  v.  Snow,  2  Notes 
Cas.  L 
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held  that  this  desertion  did  not  conduce  to  the  adultery.*  In 
the  absence  of  such  statute  it  may  occur  that  the  desertion 
of  a  wife,  under  some  circumstances,  will  constitute  a  con- 
nivance of  a  subsequent  adultery.  The  withdrawal  by  a 
husband  of  his  society  and  support  will  seldom  have  this 
effect,  OF  in  any  way  preclude  him  from  obtaining  a  divorce 
for  her  adultery. 

§  481.  Cruelty  and  desertion  as  connivance. —  If  the 
cruelty  is  shown  to  have  been  inflicted  with  the  intent  and 
for  the  specific  purpose  of  driving  the  wife  to  adultery,  then 
such  conduct  is  connivance.*  But  cruelty  does  not  necessa- 
rily drive  the  party  to  the  conmiission  of  so  great  an  of- 
fense. It  is  not  the  usual  or  even  occasional  result  that 
cruelty  drives  the  wife  to  prostitution.'  Nor  will  obscene 
and  disgusting  language,  and  lack  of  decorum,  on  the  part 
of  the  husband,  constitute  connivance.  The  facts  necessary 
to  constitute  connivance  must  have  a  direct  and  necessarv 
tendency  to  cause  adultery  to  be  committed.*  Connivance 
cannot  be  inferred  from  the  husband's  "  great  inattention  " 
to  his  family.'  It  was  early  decided  that  a  husband  was 
not  barred  of  his  remedy  because  hei  left  the  wife  without 
provision  when  he  learned  of  her  adultery.  It  was  said : 
"  If  the  husband  connives  at  or  acquiesces  in  adultery,  the 
law  is  clear,  he  loses  his  remedy,  volenti  non  fit  injuria; 
still  more  so  if  he  actively  promotes  it.  But  to  say  that  a 
husband,  quitting  his  wife  because  he  is  convinced  of  her 
adultery,  and  only  waiting  for  full  proof  before  he  insti- 
tutes proceedings,  and  not  supporting  her  because  he  has 
no  means  of  doing  so,  is  guilty  of  connivance,  would  be  to 
state  a  principle  void  of  authority."*  This  is  true  although 
the  deserted  wife  resorts  to  prostitution.^    The  above  dis- 

^  Lander   v.  Lander,  1  probate  ^  Stone  v.  Stone,  1  Rob.  Ec  99. 

(1891),  161.  «  Rix  t?.  Rix,  3  Hagg.  Ec.  74. 

''Coleman  v,  Coleman,  1  P.  &  M.  « Reeves  v.  Reeves,  2  Phillim.  125, 

81.  followed  in  Phillips  v.  Phillips,  1 

•  Austin  V.  Austin,  10  Conn.  231 ;  Rob.  Ec.  144.    See  Sullivan  v.  Sulli- 

Dillon  V,  DiUon,  3  Curt.  Ec.  86,  cit-  van.  2  Add.  Ea  299. 

ing  Morgan  v,  Morgan,  2  Curt,  Ec.  '  Clowes  v,  Clowes,  9  Jur.  356, 
679. 
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cussion  is  not  important ;  because  the  desertion  or  cmelty 
may  be  shown  in  recrimination,  while  to  succeed  in  estab- 
lishing the  connivance  the  proof  must  go  further  and  show 
that  the  desertion  and  cruelty  led  to  the  adultery. 

§  483.  Imprudence^  bad  judgment^  ete.^  are  not  conniT- 
anee. —  Imprudent  conduct  of  the  husband  in  introducing 
the  wife  to  evil  companions  is  not  connivance,  unless  he  did 
so  voluntarily  and  with  full  knowledge  of  their  character. 
The  law  requires  some  vigilance  of  the  husband  in  the  care 
of  the  wife's  morals.^  In  our  own  age,  when  wives  may 
own  and  control  their  own  property  and  enjoy  almost  equal 
rights  ^vith  their  husbands,  the  doctrine  of  the  husband's 
restraint  is  no  longer  applicable,  for  *^a  chaste  husband 
ought,  if  he  desires  it,  to  have  a  wife  who  will  remain  chaste 
when  exposed  to  the  temptations  which  are  incident  to  ihe 
ordinary  conditions  of  modem  social  life."  *  Yet  a  husband 
must  bear  the  consequences  of  his  own.  wrong,  and  should 
not  be  heard  to  complain  if  his  own  loose  conduct  corrupted 
his  wife's  morals  and  led.  to  her  seduction.  If  the  husband 
had  seduced  the  wife  before  marrilage,'  or  knew  of  her  ante- 
nuptial incontinence,^  he  is  required  to  exercise  a  higher 
degree  of  diligence.  Imprudence,  want  of  judgment^  or 
blindness  resulting  from  trusting  affection,  is  not  alone  suf- 
ficient. There  must  be  intent  or  consent,  or  great  negli- 
gence. While  it  may  be  material  evidence,  it  is  not  sufS- 
cient  proof  of  connivance  to  show  that  the  husband  is 
indifferent  to  his  wife's  morals  in  the  selection  of  her  asso- 
ciates and  in  her  general  conduct.' 

^Harris  v.  Harris,  2  Hagg.  Ec.  ^Levy  v.  Levy,  16  lU.  Ap.  S58; 

376;    Hamerton   v.    Hamerton,  2  MarshaU  t?.  Marshall,  8  Scotch  Sees. 

Hagg.  Ec.  8;  Barker  v.  Barker,  14  Case  (4th  Ser.)  702. 

P.  D.  375;  Crewe  v.  Crewe,  8  Hagg.  *  Rix  v.  Rix,  8  Hagg.  Ea  74;  Hoar 

Ec.  123;  Allen  t\  AUen,  80  Law  J.  v.  Hoar,  3  Hagg.  Ec.  137;  Moorsom 

Mat  Cas.  2.  r.  Moorsom,  3  Hagg.  Ec.  87;  Stone  r. 

2  Bobbins  v.  Bobbins,  140  Mass.  Stone,  3  Notes  Caa  278;  Gilpin  v. 

528.  Gilpin,  3  Hagg.   Ea   150;  Michel- 

*  Hedden  r.  Hedden,  21  N.  J.  Eq.  son  i\  Michelson,  8  Hagg.  Ec  147; 

61;  Dillon  v.  Dillon,  3  Curt  Ec.  86;  Crewe  r.  Crewe,  3  Hagg.  Be.  123; 

Cane  r.  Cane,  39  N.  J.  Eq.  148.  Dillon  v.  DiUon,  3  Curt.  Ec.  86. 


§  4S3.  Artirles  •f  seyintka  as  eTiieare  •f  r#B«iTuice« 

If  the  true  import  of  the  ani-oles  of  separation  is  to  lice«5iie 
adultery,  and  il  was  the  Tiriderstanding  of  the  parties  enter- 
ing into  such  anieies  that  :be  same  skc^ald  be  a  license,  tl;e 
divorce  will  be  ref osed-  But  ihe  constroction  placed  ujH>n 
the  articles  by  the  parties  themselves  will  be  followed  by 
the  coort.  If  the  parties  cc»ndncted  themselves  properly 
and  promptly  complained  of  the  offense,  the  deed  will  not 
operate  as  a  bar.^  If  there  is  a  presumption  from  the  lan- 
guage used  in  the  articles  of  separation  that  they  were  in- 
tended as  a  license  to  commit  adultery,  such  pre«tumption 
may  be  rebutted  by  showing  the  circumstances  under  which 
the  separation  occurred  and  the  subsequent  conduct  of  the 
parties.-  Where  the  agreement  recited  the  fact  that  tlie 
husband  was  then  living  with  another  woman,  and  proceed- 
ings were  about  to  be  ocHnmenced  on  account  of  his  adul- 
tery, and  that  certain  sums  should  be  settled  on  the  wife  in 
consideration  that  the  proceeding  should  not  be  commenced^ 
£his  was  held  to  imply  an  agreement  that  the  husband  might 
continue  to  live  in  adultery.'  But  articles  of  separation  se- 
curing an  allowance  will  not  be  evidence  of  connivance 
where  there  is  no  proof  that  the  wife  was  aware  of  the 
adulterous  intercourse  when  she  signed  the  agreement  or 
consented  to  its  continuance,  and  where  there  are  no  provis- 
ions concerning  the  future  life  of  the  husband.^  A  husband, 
knowing  of  the  wife's  adultery,  and  believing  her  child  to 
be  a  result  of  such  adultery,  entered  into  articles  of  sepa- 
ration while  the  wife  was  living  with  the  co-respondent. 
The  substance  of  the  agreement  was  that  the  husband  cov- 
enanted with  the  co-respondent  not  to  disturb  the  wife,  who 
Avas  to  support  the  child.  It  was  held  that  such  bargain 
amounted  to  an  assignment  of  the  wife  and  was  proof  of 
connivance.* 

1  Sullivan  v.  Sullivan,  2  Ad.  Ec.    T.  lia  See,  also,  Studdy  r.  Studdy, 
299.  1  Swab.  &  T.  321. 

»  Barker  v.  Barker,  2  Ad.  Ec.  2a5.        <  Ross  v,  Ross.  1  P.  &  M.  734. 
'Thomas  v.  Thomas,  2  Swab.  &       » Walton  r.  Walton,  28  L.  J.Mat 

Cas.  97. 
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§  484.  The  husband  eanBot  entrap  the  wife. — A  court 
of  equity  will  not  grant  relief  for  an  injury  which  the^ 
plaintiff  was  chiefly  instrumental  in  eflfecting.  The  husband 
cannot  bring  about  the  offense  and  then  complain  of  it. 
"lie  is  at  liberty  to  let  the  licentiousness  of  his  wife  take 
full  scope,  but  that  he  is  to  contrive  the  meeting,  that  he  is 
to  invite  the  adulterer,  then  to  decamp  and  give  him  the  op- 
portunity, I  do  not  think  amounts  to  legal  prostitution."  *  If 
he  plans  that  his  friend  shall  pass  the  night  at  a  hotel  with 
his  wife,  and,  by  agreement,  watches  them  there  ;^  or,  after 
many  attempts  to  entrap  the  wife,  procures  a  friend  to  in- 
duce her  to  enter  a  place  of  business  under  circumstances 
proving  adultery ;  *  or  by  other  acts  procures  the  commis- 
sion of  the  offense,*  it  is  clear  that  anv  of  these  acts  would 
be  connivance. 

If  the  husband  employs  a  detective  to  procure  evidence, 
and  this  agent  entices  the  wife  and  her  paramour  to  a  pub- 
lic house,  encourages  them  to  get  drunk  and  to  retire  to- 
gether, and  thus  induces  them  to  commit  adultery,  the 
husband  cannot  obtain  a  decree,  although  he  may  not  have 
directed  or  authorized  his  agent  to  bring  such  adultery 
about.*  The  husband  cannot  succeed  although  the  fraud  of 
his  agent  was  unauthorized.  lie  did  not  "  warn  him  not  to 
do  what  a  man  of  his  class  and  character  would  be  likely  to 
do.  The  very  first  thing  that  would  occur  to  such  a  man, 
if  evidence  was  not  forthcoming,  would  be  to  make  an  occa- 
sion to  furnish  that  evidence.  In  that  point  of  view  the 
petitioner  is  responsible  for  the  act  of  his  agent."  •  It  seems 
clear  that  if  the  husband  cannot  manufacture  the  evidence, 
a  court  should  not  permit  an  agent  to  manufacture  the 
evidence  for  him.     The  reasoning  of  the  court  is  not  alto- 

1  Lord  StoweU  in  Tiinmiiigs  r.        ^Gower  f.  Gower,  2  P.  &  H.  428^ 
Timmings,  3  Hagg.  Ec.  76.  affirming  Picken  r.  Picken,  34  L.  J. 

2  Myers  r.  Myers,  41  Barb.  114.         (P.  M.  &  A.)  22,  and  disting^shing 
» Hedden  r.  Hedden,  21  N.  J.  Eq.    Sugg  u  Sugg,  31  L.  J.  (P.  M.  &  A.> 

61.  41. 

*  Pierce  v.  Pierce,  3  Pick.  299.  « Id. 
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gether  satisfactory;  yet  it  would  be  against  public  policy  to 
permit  divorce  upon  evidence  obtained  in  this  manner.  This 
would  encourage  the  commission  of  adultery.  If  the  hus- 
band is  surprised  and  wronged  by  his  agent,  as  in  this  case, 
public  policy,  which  is  superior  to  the  rights  of  the  parties, 
should  prevent  the  court  from  granting  relief. 

§  486.  The  husband  may  watch  and  permit  the  wife's 
adultery  if  he  believes  her  guilty. —  While  it  is  the  duty  of 
the  husband  to  protect  the  wife  from  temptation  and  exercise 
what  control  he  can  over  her,  so  far  as  modern  usage  per- 
mits him,  and  prevent  opportunities  for  adultery,  yet  all 
these  duties  apply  to  the  innocent  wife  only.  When  the 
husband  has  strong  reason  to  believe  the  wife  guilty,  he 
may  and  perhaps  ought  to  take  means  to  ascertain  the  truth. 
He  may  then  suffer  the  wife  to  commit  the  adultery  when 
his  interruption  might  have  prevented  it.  He  must  not 
make  the  opportunity  and. invite  the  occasion,  but  he  may 
depart  and  leave  the  way  clear.  It  has  been  noted  that  a 
desire  to  procure  evidence  of  suspected  guilt  may  be  con- 
sistent with  worthy  motives,  but  a  desire  to  permit  the 
adultery  is  connivance.  "  There  is  a  clear  distinction  be- 
tween the  desire  and  intent  of  a  husband  that  his  wife,  whom 
he  believes  to  be  chaste,  should  commit  adultery,  and  his 
desire  and  intent  to  obtain  evidence  against  his  wife  whom 
he  believes  already  to  have  committed  adultery,  and  to  per- 
sist in  her  adulterous  practices  whenever  she  has  opportu- 
nity." ^  The  conclusion  from  which  is  that  the  intent  of  the 
husband  controls.  Believing  his  wife  guilty,  he  is  guilty  of 
no  corrupt  intent  in  watching  and  not  preventing  a  subse- 
quent adultery.  Believing  her  innocent,  he  is  guilty  of  con- 
nivance if  he  refrains  from  preventing  the  opportunity  which 
leads  to  the  first  adultery.  This  distinction  is  recognized  in 
England,  where  a  decree  is  withheld  should  it  appear  that 
the  plaintiff  was  guilty  of  "  such  wilful  neglect  or  miscon- 
duct as    .    .    .    conduced  to  the  adultery."    It  is  held  that 

1  Bobbins  v.  Robbms»  140  Masa  528,  cited  in  Wilson  v.  Wilson,  154MassL 
IH  28  N.  E.  167. 
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such  misconduct  is  that  which  conduced  to  the  wife's  fall, 
not- to  misconduct  which  conduced  to  any  subsequent  adul- 
tery.^ 

A  husband,  hoping  to  obtain  a  divorce  from  his  wife, 
whom  he  suspected  of  committing  adultery,  followed  her 
and  her  paramour  to  a  certain  hotel.  The  paramour  was  a 
stranger  and  not  acting  in  concert  with  the  husband.  The 
husband  waited  in  the  hotel  an  hour,  listening  a  few  minutes 
at  their  room,  then  broke  open  the  door  and  found  the  sus- 
jKJCted  parties  together  in  bed.  It  was  held  that  the  husband, 
by  his  failure  to  prevent  his  wife  from  committing  the  offense, 
was  not  guilty  of  connivance.*  The  husband  can  leave  the 
home  on  a  pretended  visit  and  thus  give  his  wife  an  opportu- 
nity to  commit  adultery  with  a  lodger  in  his  house  with  whom 
he  had  reason  to  suspect  she  had  been  guilty  of  adultery. 
Such  conduct  on  tiie  husband's  part  does  not  amount  to 
connivance,  as  he  did  not  desire  or  induce  the  adultery,  but 
left  the  way  open  for  the  suspected  parties.'  But  a  husband, 
having  no  suspicion  that  his  wife  has  committed  adultery, 
who  perQiits  a  lodger  in  his  house  to  take  undue  familiar- 
ities with  her,  suffers  them  to  go  alone  on  the  streets  and  to 
excursions,  and  to  remain  alone  in  the  house,  connives  at 
the  offense,  for  his  advice  and  remonstrance  might  have 
prevented  the  seduction.*  It  is  now  well  established  that 
watching  the  wife,*  or  hiring  others  to  watch  her/  is  not 
connivance. 

1  St.  Paul  V.  St  Paul,  1  P.  &  M.  present   such    issue.      Stickle  r. 

739.    This  distinction  is  not  appar-  Stickle,  48  N.  J.  £q.  336,  22  A.  60. 

ent  Ao  the  court  in  a  case  where  *  Wilson  r.  Wilson,  154  Mass.  194, 

the  contention  was  that  the  hus-  28  N.  K  167. 

band,  baring  strong  suspicion  of  'Robbins  v.  Bobbins,  140  Has& 

hLs  wife's  adultery,  was  bound  to  528,  5  N.  R  837. 

j)revent  subsequent  acts  of  adul-  <  Morrison  t7.  Morrison,  136  Mass. 

tery,  and,  failing  to  do  so,  was  guilty  810. 

of  passive  connivance.  While  in-  *  Cairns  v.  Cairns,  109  Mass.  408. 
timating  that  such  was  the  law,  it  •  Peck  v.  Peck,  44  Hun,  290;  Pet- 
was  held  that  the  evidence  did  not  tee  t\  Pettee,  77  Hun,  595,  28  N.  Y. 

Supp.  1067. 
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§  486.  One  connivance  a  bar  to  all  subseqnent  offenses. 

The  connivance  need  not  consist  of  knowledge  of  the  par- 
ticular act  complained  of.  If  the  husband  connives  at  one 
act,  his  conduct  is  held  to  forever  bar  him  from  complaining 
of  any  subsequent  adultery  with  the  same  person,^  or  with 
any  other  person.'  "  The  ecclesiastical  court,"  it  was  said, 
"required  two  things:  that  a  man  shall  come  with  pure 
hands  himself,  and  shall  have  exacted  a  due  purity  on  the 
part  of  his  wife.  And  if  he  relaxed  with  one  man  he  has 
no  right  to  complain  of  another."'  In  conformity  with 
this  doctrine  it  is  held  in  our  country  that  a  husband  who 
has  once  stooped  so  low  as  to  make  an  unsuccessful  attempt 
to  induce  the  wife  to  commit  adultery  cannot  complain  of 
her  adultery  if  she  afterwards  commits  the  offense  with  an- 
other.* It  is  doubtful  whether  these  rulings  will  be  followed 
by  modem  courts,  for  it  deprives  the  husband  of  the  right 
of  repentance  and  reform,  and  leaves  the  wife  free  to  com- 
mit adultery  without  fear  of  divorce.  The  rule  of  equity,, 
that  "He  who  comes  into  equity  must  come  with  clean 
hands,"  does  not  refer  to  the  character  of  the  party  or  to- 
any  of  his  past  conduct  except  as  it  concerns  the  very 
transaction  for  which  relief  is  sought.  And  if  this  rule  iS' 
applied  to  connivance,  the  plaintiff  should  not  be  barred  by 
immoral  conduct  concerning  a  remote  offense  long  since  re- 
pented. 

§  487.  Connivance  to  subsequent  adultery  does  not  bar 
a  divorce  for  prior  adultery, —  The  rule  that  "He  who 
comes  into  equity  must  come  with  clean  hands  "  is  modified 
by  the  condition  that  the  evil  practice  or  wrong-doing  must 
be  in  respect  to  the  very  transaction  from  which  relief  is 
sought.  If  the  wife  commits  adultery  as  a  result  of  her  de- 
praved nature,  without  the  connivance  of  the  husband,  no 
conduct  of  his  can  deprive  him  of  his  right  of  action  except 

1  Oipps  V,  Gipps,  3  Swab.  &  T.  Ec.  85.  See,  also,  Hodges  v.  Wind- 
116;  s.  c,  11  H.  L.  Cas.  1.  ham,  Peake,  89. 

2  Love  ring  v.  Lovering,  3  Hagg.  ♦  Hedden  r.  Hedden,  21  N.  J.  Eq^ 
Ec.  85.  61. 

'Lovering  v.  Lovering,  3  Hagg. 
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his  condonation,  or  the  commission  of  some  matrimonial  of- 
fense which  is  a  cause  for  divorce.  Where  the  plaintiff  has 
shown  that  the  defendant  has  committed  adultery,  it  is  no 
defense  that  the  plaintiff  has  connived  at  a  subsequent  adul- 
tery. The  connivance  does  not  lighten  the  former  matri- 
monial offense.^  A  wife,  having  committed  adultery,  con- 
cealed the  fact  from  her  husband,  and  subsequently,  by  some 
means,  induced  the  husband  to  commit  adultery.  Thereupon 
she  separated  from  her  husband  and  did  not  condone  his  of- 
fense, but  she  afterward  committed  adultery.  In  her  suit 
for  divorce  the  referee  found  that  the  wife  could  not  obtain 
a  divorce  because  she  connived  at  the  husband's  offense,  and 
found  that  the  husband  was  precluded  from  divorce  by  his 
adultery;  and  further,  that  the  wife  could  set  up  the  hus- 
band's offense  as  a  recrimination  although  she  connived  at 
such  offense.  But  the  court  held  that  the  husband  was 
entitled  to  a  decree  on  account  of  the  wife's  prior  adultery. 
^  The  husband  had  not  connived  at  the  prior  adultery,  nor 
had  he  condoned  the  offense.  '^  If  the  plaintiff,"  it  was  said, 
**  having  connived  at  the  defendant's  (husband's)  adultery,  is 
shielded  by  that  circumstance  from  her  dissolute  conduct^ 
and  allowed  to  take  advantage  of  her  own  wrong,  conceived 
and  carried  out,  it  may  be,  for  her  own  protection  against 
her  act  of  adultery  previously  committed,  she  will  then,  by 
her  connivance,  have  placed  the  defendant  in  such  a  sitaa- 
tion  that  she  may,  without  endangering  the  marriage  con- 
tract, commit  adultery,  although  she  has,  in  effect,  condoned 
the  offense  of  which  the  husband  is  guilty,  by  consenting  to 
its  performance."  * 

§  488.  Connivance  disclosed  by  evidence^  thoiigli  not 
alleged. —  As  between  the  parties  to  the  suit  for  divorce, 
the  rules  of  pleading  require  that  the  evidence  should  be 
confined  to  definite  issues  which  have  been  joined  before 
trial.    This  is  especially  true  under  the  code  practice,  and 

1  Morrison  v.  Morrison,  142  Mass.        <  Bleck  tK  Bleck,  27  Hun,  2Qe. 
861, 8  N.  E.  59;  Woodward  v.  Wood- 
ward, 41  N.  J.  Eq,  224 
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the  reasons  for  such  rule  need  not  be  repeated  here..  But 
in  an  action  for  divorce  the  public  is  a  party,  and  as  such 
is  interested  in  defeating  the  divorce  where  the  plaintiff  is 
not  entitled  to  relief  because  of  some  conduct  not  stated  in 
the  pleadings.  Collusion,  connivance  and  recrimination  may 
be  disclosed  in  the  evidence.  Then  the  cdurt  should  make 
«ome  order  which  will  give  the  plaintiff  an  opportunity  to 
explain  his  conduct.^  This  inquiry  is  not  a  matter  of  right,  but 
is  a  matter  resting  in  the  discretion  of  the  court,  ^^  to  enable 
the  chancellor  to  guard  against  fraud  or  collusion.  .  .  . 
As  I  have  reason  to  believe,  both  parties  are  sometimes  con- 
cerned in  attempts  to  deceive  and  mislead  the  court  in  ref- 
erence to  the  real  facts  in  the  case."  ^  In  the  ecclesiastical 
practice,  the  allegation  of  connivance  was  not  strictly  re- 
quired.* An  apparent  exception  to  this  practice  occurred  in 
a  recent  case,  where  the  issue  presented  was  whether  the 
wife  had  been  a  resident  of  the  state  for  a  suiHcient  period, 
and  whether  the  husband  had  committed  adultery.  Tb^ 
defendant  offered  in  evidence  letters  to  him  from  his  wife, 
in  which  she  admitted  that  she  had  caused  an  abortion  to 
be  committed  upon  herself,  and  declared  she  would  bear 
no  more  children  to  him,  and  indirectly  consented  to  his 
committing  adultery.  These  letters  were  excluded  because 
irrelevant  to  the  issue.* 

§  489.  Connivance  most  be  clearly  proved. —  Connivance 
may  be  established  by  any  competent  evidence  of  intent. 
The  gravity  of  the  offense,  its  infrequency,  and  the  general 

1  Turton  t?.  Turton,  8  Hagg.  Ec.    not  considered.    A  decision  which 
:iSS.  overlooks  the  rule  of  law  appli- 

2  Smith  V,  Smith,  4  Paige,  432.         cable  to  the  case  is  not  an  illustra- 
'  Elwes  V.  Elwes,  1  Hagg.  Con.    tion  or  an  exception  to  such  rule. 

269;  Turton  v.  Turton,  3  Hagg.  Ec  It  is  rather  an  iUustration  of  judi- 

338;  Crewe  v.  Crewe,  3  Hagg.  Ekx  cial  oversight    The  letters  were 

123;  Rogers  v,  Rogers,  3  Hagg.  Ec.  evidence  of  connivance  of  the  hus- 

57.  band's  adultery.   Such  letters  may 

^Chapman  v.  Chapman,  27  IlL  have    been    inadmissible  because 

Ap.  487;  S.  a.  129  IlL  386.    This  is  they  were  privileged  communica- 

not  an  exception  to  the  above  rule,  tions  between  husband  and  wife, 
for  the  interest  of  the  public  was 
31 
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presnmption  of  innocence,  require  that  this  plea  be  established 
by  direct  and  conclusive  evidence.^  For,  as  suggested,  "  it 
cannot  be  readily  presumed  that  any  husband  would  act  sa 
contrary  to  the  general  feelings  of  mankind  as  to  be  a  con- 
sistent party  to  his  own  dishonor."*  Condonation,  being  a 
commendable  act  of  forgiveness,  may  be  established  by  simple 
preponderance  of  the  evidence,  but  connivance  can  be  shown 
only  by  direct  and  conclusive  evidence.  •  General  connivance 
is  sufficient  without  proving  time  and  place.*  Connivance  is 
not  often  susceptible  of  direct  proof;  generally  the  evidence 
is  circumstantial,  consisting  of  numerous  acts,  trifling  when 
considered  separately,  but  when  combined  are  convincing. 
'^  If  the  facts  can  be  accounted  for  without  the  supposition 
of  intention,  the  courts  will  incline  to  that  construction."  * 
In  connivance,  as  in  condonation,  the  different  circumstances 
of  the  wife  are  considered,  and  a  connivance  wiU  not  be  pre- 
sumed against  Her  where  it  would  be  against  the  husband 
under  like  facts.  The  wife's  dependency  and  forgiving  dis- 
position may  explain  her  actions.* 


1  Croft  v.  Croft»  8  Hagg.  Ea  810; 
Phillips  v.  Phillips,  1  Bob.  Eo.  144; 
Riz  V,  Riz,  8  Hagg.  Ec.  74 

3  Sir  John  NichoU  in  Rogers  v. 
Rogers,  8  Hagg.  Eo.  482. 

'Rogers  v.  Rogers,  8  Hagg.  Ea 
67;  Caton  v.  Caton,  13  Jur.  431; 
Moorsom  v.  Moorsom,  8  Hagg.  Ea 
S7. 


^Gipps  n  Gipps,  11  R  L.  Ga&  1, 
•Kirkwall  t?.  KirkwaU,  2  Hagg. 

Ck)iL  277;  Angle  v.  Angle,  12  Jur. 

625;  Turton  v.  Tnrton,  8  Hagg.  Ec. 

838;   Cochran  v.  Cochran,  85  Lu 

4t7;  Ruding  n  Ruding,  1  Hagg. 

Ea  740;  Mack  «.  Handy,  89  Ia. 

An.  491,  2  Sa  Idt 
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§  500.  CoUnsion  defined. 

501.  Collusion  bars  divorce  for 

any  causes 

502.  Collusion  bars  a  meritorious 

cause  for  divorce. 

503.  Offending  by  agreement. 

504.  Aiding  in  the  proofs. 

505.  The  plaintiff  cannot  procure 

a  divorce  for  defendant 


§  606.  Suppression  of  evidence. 

507.  Agreements  to  dismiss  stdt. 

508.  Agreement  not  to  disturb  a 

decree. 

509.  Agreements  concerning  ali- 

mony and  division  of  prop- 
erty. 
610.  Pleading  and  evidence. 


§  500.  GoUnslon  defined. —  Collusion  is  a  conspiracy  of 
the  husband  and  wife  to  obtain  a  decree  of  divorce  by  false 
or  manufactured  testimony.  It  has  been  defined  as  "anr 
agreement  between  husband  and  wife  that  one  of  them  shall 
commit,  or  appear  to  have  committed,  or  to  be  represented 
in  court  as  having  committed,  acts  constituting  a  cause  for 
divorce,  for  the  purpose  of  enabling  the  other  to  obtain  a  di- 
vorce." ^  The  distinction  between  collusion  and  connivance 
is  that,  while  collusion  is  a  corrupt  agreement,  connivance  i& 
a  corrupt  consenting.  Both  bar  the  plaintiff  upon  the  theory 
volenie  nonfit  injuria.  Connivance  bars  the  party  for  con- 
senting to  the  injury  of  which  he  complains.  Collusion  bars 
the  party  not  only  because  he  consented  to  the  offense,  but 
because  of  his  conspiracy  against  justice.  The  essential 
fact  of  collusion  is  conspiracy.' 

iCode  of  California,  North  Da-  or  to  in  fact  do  what  otherwise 

kota,   South   Dakota   and   Idaha  would  be  a  cause  for  divorce,  or  in 

Bishop  gives  the  following  defini-  any  way  to  deceive  the  court  in  a 

tion:    "CoUusion,  in  divorce  law,  cause  thus  seeking  its  interposition 

is  a  corrupt  combining  of  married  as  for  a  real  injury."    1  Bishops 

parties  to  procure  a  sentence  or  Mar.,  Sep.  &  Div.  249. 

judicial  order  by  some  false  prac-  ^  The  English  Divorce  Act  (20  & 

tice;  as,  for  one  of  them  to  appear  21  Vict)  provides  that  the  divorce' 
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§  501.  Collnsion  bars  diTorce  tor  any  canse. —  Since  the 
misconduct  which  bars  the  plaintiff  from  the  remedy  is  a 
conspiracy  to  defraud  the  court,  and  since  this  bar  operates 
whether  there  is  a  cause  or  not,  it  follows  that  collusion  will 
bar  any  relief,  whatever  the  cause  for  divorce  may  be.  And 
it  has  been  held  to  be  applicable  to  actions  for  annulment  of 
marriage,  although  in  these  cases  the  relief  was  denied  for 
other  reasons.'  It  is  not  probable  that  collusion  would  bar 
an  action  for  annulment  of  marriage  on  account  of  a  prior 
marriage  undissolved  on  account  of  the  interest  of  third  per- 
sons in  having  the  status  of  the  parties  adjudicated.^ 

shall  be  ref uised  if  the  petition  "  is  It  is  a  fraud  difBcult  to  prove, 
presented  or  prosecuted  in  collu-  since  the  agreement  may  be  known 
sion  with  either  of  the  respond-  to  no  one  but  the  two  parties  in 
ents."  They  must  act  in  concert  the  cause,  who  alone  may  be  oon- 
in  respect  to  the  petition.  Gray  v.  cemed  in  it,  for  the  adulterer  may 
Gray,  2  Swab.  &  T.  554.  In  Crewe  be  ignorant  of  the  understanding. 
V.  Crewe,  8  Hag.  Ea  123,  Lord  However,  it  is  no  decisive  proof  of 
Stowell  defines  collusion  as  fol-  collusion  that  after  tiie  adultery 
lows:  "CoHusion  may  exist  with-  has  been  committed  both  parties 
out  connivance,  but  connivance  is  desire  a  separation;  it  would  be 
generally  collusion  for  a  particular  hard  that  the  husband  should  not 
purpose.  Collusion,  as  applied  to  be  released  because  the  offending 
the  subject,  is  an  agreement  be-  wife  equaUy  wishes  it.  She  may 
tween  the  parties  for  one  to  com-  have  honest  or  dishonest  reasons, 
mit,  or  appear  to  commit,  an  act  innocent  or  profligate;  an  aversion 
of  adultery,  in  order  that  the  other  to  live  with  the  man  she  has  in- 
may  obtain  a  remedy  at  law  as  for  jured,  a  desire  to  live  uncontrolled, 
a  real  injury.  Real  injury  there  id  or  to  fly  to  the  arms  of  the  adnl- 
noBe  where  there  is  a  common  terer;  it  would  be  unjust  that  the 
agreement  between  the  parties  to  husband  should  depend  upon  her 
effect  their  object  by  fraud  in  a  inclinations  for  his  release;  he  has 
court  of  justice.  If  such  conduct  a  right  to  it." 
were  permissible,  it  would  author-  *  R  v.  B.,  28  BarK  Ch.  (N.  Y.)  2W; 
ize  parties  to  violate  their  mar-  Stickles  v,  Carson,  26  N.  J.  Eq.  440. 
riage  vows, 'and  would  encourage  -The  effect  of  collusion  is  8e6n 
profligate  and  dissolute  manners,  in  suits  other  than  those  for  di- 
Tlie  law  therefore  requires  that  vorce.  The  authorities  are  uni- 
there  should  be  no  co-operation  for  form  that  any  contract  having  for 
such  a  purpose,  and  does  not  grant  its  object  the  dissolution  of  the 
a  remedy  where  the  adultery  is  marriage,  or  facilitating  that  re- 
committed with  any  such  view,  suit  by  agreement  to   withdraw 
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§  602.  Gollnsion  bars  a  merltorions  eause  for  diroree^ 

The  ooUasioQ  of  the  parties  to  procure  a  divorce  upon  facts 
presented  in  any  other  than  the  true  light  is  an  attempt  to 
interfere  with  the  administration  of  justice.^  For  this  offense 
the  court  may  deny  the  plaintiff  relief  whether  he  has  a 
cause  of  action  or  not.*  The  adultery  may  have  been  com- 
mitted, and  the  facts  suppressed  may  have  been  immateria],'' 
or,  the  adultery  having  been  committed,  the  husband  may 
have  refused  to  take  any  step  in  the  matter  until  he  wa& 
paid  for  doing  so.^  In  either  case  there  was  a  valid  cause 
for  divorce,  but  such  collusion  was  sufficient.  To  the  con- 
tention that  the  statute  contemplated  only  those  cases  where 
the  parties  agree  coUusively  to  obtain  a  decree  where  no 
cause  exists,  the  court  replied :  ^'  We  do  not  feel  called  upon 
to  decide  whether  the  complainant  had  a  legal  cause  for  di- 
vorce under  the  testimony.  The  agreement  made  was  in 
contravention  of  the  statute.  It  ie  immaterial  whether  the 
complainant  had  a  cause  for  divorce  or  not  The  statute  is 
based  upon  public  poUoy,  which  forbids  the  annnlment  of 
the  marriage  contract  by  the  agreement  of  the  parties.  Such 
agreement  is  collusive  and  a  fraud  upon  the  court,  which 
requires  a  positive  averment  that  the  bill  of  complaint  is  not 
exhibited  in  consequence  of  any  collusion,  agreement  or  un- 
derstandmg  whatever  between  the  parties."  * 

opposition  and  make  no  defense,  Beard,  65  CaL  854  However  inno- 
or  produce  false  testimonj,  is  oon-  cent  the  intention  of  the  parties 
trary  to  public  policy  and  will  not  may  be,  they  cannot,  by  their  agree- 
be  enforced.  Stokes  v,  Anderson,  ment,  prevent  or  control  the  due 
118  Ind.  688;  Adams  v.  Adams,  25  administration  of  justioe.  Pome- 
Minn.  79;  Stilson  v,  Stilson,  46  roy,  Eq.  Jur.,  vol.  3,  p.  985.  and  notes. 
Conn.  16;  Stoutenburg  v.  Labrand,  ^  Friend  v.  Friend,  Wright  (O.)^ 
18  Ohio  St  2S8;  Viser  v.  Bertrand,  639. 

14  Ark.  967;  Sayles  t;.  Sayles,  21  N.  2  Hunt  v,  Hunt»  47  L.  J.  Mat. 

H.  812;  Weeks  v.  HUl,  88  N.  H.  199;  Cas.  22. 

Everhart  v.  Puckett,  73  Ind.  409;  *  Barnes  v,  Barnes,  Law  Rep.,  I 

Muokenburg  v.  Holler,  29  Ind.  189;  P.  &  M.  206. 

Cross  V.  Cross,  68  N.  H.  874;  flam-  *Iioyd  v.  Lloyd,  1  SwaU  &  T. 

ilton  V.  Hamilton,  89  Bl.  349;  Phil-  667. 

lips  t?.  Thorp,  10  Or.  494;  Beard  r.  » Thompson  r.  Thompson,  70  Mich. 
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§  503.  Offending  by  agreement. —  One  form  of  collusion 
is  where  the  parties  desiring  divorce  act  in  concert,  one 
party  committing  the  o^ense,  or  appearing  to  commit  it, 
under  such  circumstances  that  the  other  can  prove  the  of- 
fense. This  is  perhaps  the  worst  form  of  collusion,  and  if 
disclosed  in  the  evidence  wiU  be  an  absolute  bar  to  the  relief 
sought.  In  one  case  the  husband  agreed  to  appear  to  com- 
mit adultery  by  going  into  a  room  with  a  prostitute.  In 
pursuance  of  this  plan  he  procured  two  witnesses  to  go  with 
him  to  a  house  of  ill-fame,  where  he  entered  a  room  and  re- 
mained some  time  with  one  of  the  inmates,  but  had  no  inter- 
course with  her.  Subsequently  the  wife  separated  from 
him,  taking  a  portion  of  the  household  goods  with  his  con- 
sent. This  collusion  explained  the  evidence  of  adultery  and 
prevented  a  decree.*  Where  the  evidence  disclosed  that  the 
husband  had  promised  ground  for  divorce  and  committed 
the  adultery  complained  of  at  a  certain  time  and  place,  in 
order  that  a  detective  might  procure  the  necessary  evidence, 
the  wife  was  denied  a  decree  on  account  of  coUusion.* 

62, 37  N.  W.  710.  In  this  case,  after  queen's  proctor  mtervened  to  show 
the  testimony  had  been  taken  be-  that  since  the  decree  nisi  was  ren- 
fore  a  commissioner,  the  court  dered  the  husband  had  visited  the 
ordered  the  complainant  to  appear,  wife  and  had  intercourse  with  her 
and  on  examination  he  admitted  at  various  times.  It  was  agreed 
that  he  made  an  agreement  with  that  their  condonation  should  be 
his  wife  that  he  would  -pay  her  suppressed  so  that  the  wife  might 
$500  in  lieu  of  all  her  claims  against  obtain  a  divorce.  The  husband 
him,  and  that  she  would*' let  "him  was  at  the  time  living  with  an- 
procure  a  divorce.  The  agreement  other  woman,  so  that  the  condona- 
was  executed  and  no  answer  was  tion  was  without  effect,  his  subse- 
filed  by  the  wife.  The  disclosure  quent  adultery  being  a  new  cause 
made  on  the  trial  of  the  case  was  for  divorce.  It  was  held  that  the 
clearly  such  collusion  as  amounted  collusion  prevented  a  divorce,  al- 
to an  attempt  to  keep  back  part  of  though  the  subsequent  adultery 
the  facts  of  the  case,  and  the  court  would  have  been  a  good  cause  for 
could  not  proceed  upon  such  evi-  divorce. 

dence.  In  Rogers  u  Rogers,  6  Rep.  i  Huntley  v.  Huntley,  73  Hun, 

(1894),  650,  the  wife  applied  to  have  261,  26  N.  Y.  Supp.  266. 

a  decree  nisi  made  absolute.    The  ^  Todd  v.  Todd,  1  P.  &  M.  12L 
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§  604.  Aiding  in  the  proofs. — While  it  is  a  suspicious 
circumstance  that  both  parties  are  iu  friendly  communica- 
tion and  are  anxious  for  divorce,  yet  the  parties  are  not 
guilty  of  collusion  if  the  wife  accepts  a  witness  fee  and  gives 
her  photograph,  and  attends  the  trial  for  the  purpose  of 
identification.^  The  result  is  otherwise  if  offender  receives 
money  for  allowing  the  case  to  go  by  default,  and  not  to  set 
up  as  a  defense  the  conduct  of  petitioner  in  conniving  at  the 
offense.*  It  may  often  occur  that  the  defendant  is  not  op- 
posed to  a  dissolution  of  the  marriage  on  account  of  his 
offense,  and  his  assistance  in  proving  a  cause  for  divorce 
should  not  prevent  the  wife  from  obtaining  a  decree  where 
the  injury  is  real  and  not  conamitted  by  agreement.  Friendly 
assistance  may  not  be  a  conspiracy  against  justice. 

§  505.  The  plaintiff  cannot  procure  a  divorce  for  de- 
fendant.—  The  plaintiff  must  be  the  real  party  in  interest 
and  not  act  for  the  benefit  of  the  defendant  alone.  It  is  a 
form  of  collusion  and  a  fraud  on  the  court  for  the  plaintiff 
to  act  at  the  instance  and  for  the  benefit  of  the  wrong-doer.* 
The  collusion  is  sufficient  where  the  offending  party,  by 
agreement,  procures  the  evidence  and  pays  the  costs  of  the 
proceeding.*  But  where  the  plaintiff  desires  a  divorce,  but 
has  delayed  commencing  suit  for  the  want  of  means  and 
evidence,  the  assistance  would  not  amount  to  coUusion. 

§506.  Suppression  of  evidence. —  It  is  collusion  if  the 
parties  by  agreement  suppress  facts  which  would  defeat  the 
action.  Where  one  party  has  been  induced  by  the  other  to 
not  interpose  a  defense  which  would  prevent  a  divorce,  the 
agreement  works  a  fraud  upon  the  court  and  interferes  with' 
the  administration  of  justice.  The  court  is  imposed  upon  by 
being  induced  to  act  upon  a  partial  disclosure  of  the  real 
facts  in  the  case.    The  collusion  is  complete  although  the 

1  Harris  v,,  Harris,  4  Swab.  &  T.  Swabu  &   T,  567,  citing   Chism's 

USSi.  Case,  Macqueen's  Pari  Pr.  H.  L* 

^Barnes  v.  Barnes,  1  P.  &  M.  505.  582. 

»  Churchward  v.  Churchward,  11  <  Belaru  Belz,  33  IlL  Ap.  107. 
Rep.  (1805),  20;  Loyd  v.  Loyd,  1 


4S8  COLLUSION.  [§  5U6. 

facts  suppressed  were  not  sufficient  to  constitute  a  complete 
defense.  It  is  held  that  a  collusive  agreement  to  suppresft 
any  material  fact  relevant  to  the  issue  will  bar  a  decree  of 
divorce.*  This  is  well  illustrated  by  an  English  case,  in 
which  the  husband  induced  the  wife  to  suppress  certain  evi- 
dence of  connivance  by  promising  that  if  she  would  not  op- 
pose the  suit  he  would  pay  her  a  sum  of  money  and  release 
the  co-respondent  from  all  liability  for  damages  and  costs. 
After  the  citations  were  served  he  told  his  wife  to  bum  them 
and  say  nothing  about  them.  The  queen's  proctor  inter- 
vened, and  at  the  trial  offered  evidence,  but  failed  to  establish 
that  the  husband  had  been  guilty  of  connivance  in  exposing- 
his  wife  to  temptation.  The  court  held  that  the  suppression 
of  the  facts  which  did  not  establish  connivance  was  collusion 
and  dismissed  the  suit.  It  was  explained  that  the  husband^ 
being  a  poor  man,  sought  to  save  the  unnecessary  expense 
of  meeting  a  defense  which  must  delay  the  suit  and  not  pre- 
vent his  decree,  and  that  his  object  was  not  to  mislead  the 
court  but  save  costs.  The  court  refused  to  receive  this  ex- 
planation. ^^The  agreement  amounted  in  substance  to  thist 
that  the  petitioner  said  to  the  respondent,  *If  you  don't 
oppose  I  will  get  a  decree  cheaper  than  if  you  do ;  therefore 
keep  quiet  and  I  will  give  you  some  money  when  the  decree 
is  obtained,  and  I  will  do  no  harm  to  the  co-respondent.'  If 
this  is  not  collusion  I  do  not  know  what  is." '  There  is  no 
collusion  where  a  defendant,  having  notice  of  the  proceed- 
ing, fails  to  interpose  a  defense,  and  waives  all  his  rights  by 
allowing  the  case  to  go  by  default,  if  he  does  so  without  an 
understanding  with  the  plaintiff ;  for  the  essence  of  collusion 
is  the  conspiracy  to  defraud  the  court  and  defeat  justice. 

But  where  none  of  the  facts  are  suppressed,  but  are  shown 
to  the  court,  and  the  parties  have  not  carried  out  their  col- 
lusive agreement,  the  court  is  free  to  grant  a  divorce,  for 
there  is  then  no  collusion.    There  is  then  no  attempt  to  sup- 

1  Butler  V.  Butler,  15  P.  D.  13-66^  der,  d  P.  D.  164  See,  also,  Qood- 
ovemilmg  Alexander  u  Alexan-    win  v.  (Goodwin,  4  Dxj,  34a 

'Barnes  v.  Barnefl^  1  P.  A;  H  603. 
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press  the  facts  or  to  defraud  the  court.  It  cannot  be  imposed 
upon.  This  is  the  case  where  the  agreement  is  executory 
and  one  of  the  parties  repudiates  it  and  discloses  all  the 
facts  to  the  court  before  the  trial.^  But  a  confession  of  the 
facts  will  not  always  be  sufficient  to  relieve  the  guilty  parties 
where  the  collusive  agreement  is  executed  or  is  of  such  char- 
acter as  to  bring  the  parties  into  contempt  of  court.  This  is 
the  case  where  the  suit  is  instituted  as  the  result  of  a  deliber- 
ate bargain  of  the  husband  with  his  wife  and  her  paramour.^ 
In  this  case  the  wife  deserted  the  husband  and  was  liwng  in 
adultery  with  the  co-respondent.  Both  parties  desired  di- 
vorce, and  agreed  that  in  consideration  of  1002.  as  costs  he 
would  at  once  obtain  a  divorce  and  waive  aU  damages  against 
the  co-respondent,  who  agreed  to  interpose  no  defense.  On 
the  trial  the  husband  disclosed  these  facts  and  claimed  that 
he  had  concealed  nothing  nor  attempted  to  defraud  the  court. 
It  was  urged  in  his  behalf  that  a  husband  may  obtain  assist- 
ance in  bringing  his  suit  for  divorce,  and  his  motives  in 
bringing  the  suit  are  immaterial.  It  was  held  that  the  evi- 
dence was  not  satisfactory,  but  created  a  suspicion  that  rel- 
evant facts  were  concealed,  and  collusion  was  inferred  from 
the  fact  that  the  parties  were  acting  in  concert  to  obtain 
the  divorce. 

§  507*  Agreements  to  dismiss  suits. —  The  law  favors 
the  settlement  of  controversies  and  encourages  marriage. 
For  these  reasons  the  law  favors  and  enforces  all  fair  agree- 
ments which  look  to  a  peaceful  settlement  of  the  difficulties- 
and  a  dismissal  of  the  suit.'  A  promissory  note  given  in 
consideration  of  a  dismissal  of  a  divorce  and  relieving  de- 
fendant from  further  costs,  counsel  fees,  and  payments  of 
alimony,  is  not  void  as  being  against  public  policy.^  An 
agreement  in  writing,  made  by  a  husband  who  had  deserted 
his  wife,  to  give  her  certain  lands  and  money  in  lieu  of  all 

1  Loveren  v.  LoYefen  (CaL),  89  P.  'Stane  v,  Stane,  L.  H.  3  P.  D.  42; 
801.  Hooper  v.  Hooper,  3  Swab.  &  T, 

2  Church  ward  v.  Churchward,  11  251;  Bolen  v.  Bolen,  44  Hun,  862. 
Rep.  (1895),  20.  <  Adams  r.  Adarns,  91  N.  Y.  881. 
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her  claims  upoa  him  for  maintenance,  the  offer  being  ac- 
cepted by  the  wife,  will,  on  a  divorce  being  granted,  be 
enforced  in  equity.^  Of  this  kind  of  agreement  it  was  said : 
"  We  are  nnable  to  perceive  on  what  ground  the  arrangement 
can  be  regarded  as  against  public  policy.  It  tends  to  restore 
peace  and  harmony  between  husband  and  wife,  and  to  renew 
their  conjugal  relations.  Agreements  to  separate  have  been 
regarded  as  against  public  policy;  but  it  would  be  strangely 
inconsistent  if  the  same  policy  should  condemn  agreements 
to  restore  marital  relations,  after  a  .temporary  separation 
had  taken  place.  While  the  law  favors  the  settlement  of 
controversies  between  aU  other  persons,  it  would  be  a  curi- 
ous policy  which  should  forbid  husband  and  wife  to  com- 
promise their  dififerences,  or  preclude  either  from  forgiving 
a  wrong  committed  by  the  other."  *  Where  a  wife  dismisses 
her  suit  for  divorce  on  the  ground  of  her  husband's  adultery 
in  consideration  that  he  convey  to  her  the  homestead,  the 
agreement  is  not  against  pubUo  policy  and  will  be  enforced.* 
A  stipulation  that  a  charge  of  adultery  be  stricken  from  the 
petition  is  not  sufllcient  evidence  of  coUusion,  where  the  de- 
fendant has  made  a  vigorous  defense  of  such  charge.* 

§  508.  Agreement  not  to  disturb  a  decree. —  The  man- 
ner in  which  the  evidence  is  suppressed  is  not  materiaL 
The  collusion  may  consist  in  conduct  after  the  decree  has 
been  entered.  If  the  parties  have  in  their  possession  evi- 
dence which  they  did  not  disclose  at  the  trial,  and  agree  to 
suppress  such  evidence  and  not  move  for  a  new  trial,  the 
agreement  is  collusive.  A  wife  filed  her  petition  for  divorce, 
and  the  husband  filed  a  cross-petition  alleging  a  cause  for 
divorce  against  the  wife.  At  the  trial  the  wife  introduced 
no  evidence,  although  it  seems  she  had  a  sufficient  cause  for 
divorce.    After  the  decree  was  entered  the  wife  agreed  not 

1  Calame  v,  Calame,  25  N.  J.  Eq.  Meyers,  82  BL  67;  Beamy  u  Bayley 
^48.  (Pa.),  11  A.  438;  Hart  v.  Hart»  L.  B. 

2  Adams  v.  Adams,  91  N.  Y.  881.    18  Ch.  Div.  670. 

'  Barbour  v.  Barbour,  49  N.  J.  Ch.  *  Holcomb  v.  Holcomb^  100  Mich. 
429,  22  A.  227,  citing  PhiUips  «.    421,  59  N.  W.  17a 
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to  move  for  a  new  trial  ia  consideration  that  the  husband 
should  pay  her  a  certain  sum  per  month.  It  was  not  clear 
what  evidence  was  suppressed;  but  a  motion  for  a  new  trial 
would  have  enabled  her  to  point  out  what  the  evidence  was, 
and  the  imposition  upon  the  court,  and  also  any  errors  of 
law  occurring  at  the  trial.  Such  agreement,  although  appar- 
ently a  contract  to  pay  alimony  after  decree,  was  in  fact  an 
agreement  to  promote  a  divorce,  and  was  void  as  opposed 
to  the  policy  of  the  law,  and  the  court  refused  to  enforce 
the  contract  for  alimony.^  For  similar  reasons,  an  agree- 
ment to  not  disturb  a  fraudulent  decree  is  void  and  will  not 
be  enforced.  The  parties  in  the  first  instance  cannot  make 
a  valid  agreement  to  bring  about  a  divorce  by  collusion,  and 
cannot  after  the  decree  make  a  valid  agreement  to  not  apply 
to  have  the  f raadulent  decree  set  aside.  The  effect  in  either 
case  is  to  obtain  a  decree  upon  evidence  not  disclosing  the 
real  facts  in  the  case.  And  it  is  immaterial  that  such  agree- 
ment was  entered  into  after  one  of  the  parties  had  married, 
l^either  subsequent  marriage  nor  contract  to  sustain  the 
decree  can  validate  a  fraudulent  decree.' 

§  509.  Agreements  concerning  alimony  and  division  of 
property. —  The  parties  may  make  a  valid  agreement  con- 
cerning alimony  or  division  of  their  property.*  And  such 
agreement  is  not  void  because  entered  into  before  suit  was 
commenced  or  made  in  anticipation  of  a  suit  for  divorce. 
Such  agreement  must  be  confined  strictly  to  alimony  or  a 
division  of  the  property.  If  the  agreement  contains  a  stip- 
ulation concerning  the  suppression  or  misrepresentation  of 
the  real  facts,  or  the  nature  of  the  agreement  is  such  that 
the  husband  has  an  active  interest  in  assisting  the  wife  and 
in  foregoing  resistance,  the  agreement  is  collusive  and  void 

1  Blank  v.  Nohl  (Mo.),  19  &  W.  65.  5  Paige,  609.    But  see  Van  Order  v. 

sComstockv.  Adams,  23  Kan.  518.  Van  Order,  8  Hun,  815;  Stilson  v. 

'  See  contra,  that  such  agreement  Stilson,  46  Conn.  15;  Nieukirk  v. 

is  void  untU  ratified  by  the  court  Nieukerk,  84  la.  867,  51  N.  W.  10; 

because  of  the  wife's  common-law  Martin  v,  Martin,  66  la.  266, 21  N» 

disability,    Speck  v.  Dausman,   7  W.  595. 
Ma  Ap.  165;  Daggett  v,  Daggett, 
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because  contrary  to  public  policy.*  The  wife's  agreement 
to  receive  $500  in  full  of  all  claims  for  alimony,  in  consid- 
eration that  she  will  not  resist  his  suit  for  divorce  or  put 
him  to  additional  costs  or  claim  more  alimony,  is  collusive 
and  void.'  The  agreement  of  the  parties  should  be  dis- 
closed to  the  court,  and  its  conditions  explained.  If  the 
agreement  is  fair  and  just  to  both  parties,  the  court,  if  it 
approves  its  terms,  may  enter  a  decree  accordingly.' 

§  510.  Pleading  and  evidence. — If  collusion  is  relied  upon 
by  the  defendant  as  a  defense  he  must  allege  it  in  his  an- 
swer.^ But  if  the  collusion  is  discovered  at  the  trial,  the 
action  must  be  dismissed  although  no  such  issue  was  formed. 
The  statutes  which  require  the  plaintiff  to  deny  in  his  peti- 
tion any  misconduct  on  his  part  do  not  affect  this  rule.' 

Collusion,  like  connivance,  must  be  clearly  proved,  and  is 
not  established  by  evidence  merely  sutRoient  to  arouse  susr 
picion.*  The  court  may,  however,  require  an  explanation 
of  any  suspicious  circumstance.^  The  suspicion  of  the  court 
may  be  aroused  by  the  parties  cohabiting  during  suit;'  by 
the  voluntary  entry  of  appearance;'  by  the  withdrawal  of 
the  answer ;  *®  by  the  haste  and  secrecy  of  a  guardian  ad  Utein 
in  permitting  a  decree  against  defendant;  *^  by  the  apparent, 
but  sham,  defense  of  defendant's  attorney ; "  by  a  letter  to 

I  stokes   V,  Anderson,  118   Ind.  ^Bailey  o.  Bule7»  1  Lee  (Eng. 

583,  21  A.  831;  Comstockv.  Adams,  Ea),   538;   Emmons   v.    Enmions^ 

28  Kan.  512;  Dutton  v.  Dutton,  80  Walk.  (Mich.)  532;  Hanks  v.  Hanks, 

Ind.  452;  Muckenberg  v.  Holler,  S9  3  Edw.  Ch.  469,  star  paging;  Ho])- 

Ind.  189;  Adams  v.  Adams,  85  Minn,  kins  t;.  Hopkins,  89  Wia  167. 

72;  Kilbom  v.  Field,  78  Pa.  194;  ^Wolf  v.  Wolf,  Wright  (Ohio). 

Moon  u  Baum,  58  Ind.  194;   Mo-  24a 

Carthy  v.  McCarthy,  86  Conn.  177.  8  Porritt  r.  Porritt,  18  Mich.  420. 

^Thompson    v.    Thompson,    70  *P.  v,  Dawell,  25  Mich. 247;  Ren& 

Mich.  62,  37  N.  W.  710.  v,  Renz,  23  W.  N.  C.  82a 

8  Shaw  V.Gould,  74  Ma  540;  Bur-  "Wolf  v.  Wolf,  Wright  (Ohio), 

nett  u  Paine,  62  Me.  122.  244;  Leavitt  v.  Leavitt,  13  Mich. 

4  Jessop  V.  Jessop,  2  Swah.  &  T.  301.  452. 

» Faraoe  v.  Faraoe,  61  How.  Pr.  n  R  v.  B.,  28  Barb.  (N.  T.)  299. 

61.    See,  also,  Thompson  v,  Thomp-  12  Smith  v.  Smith,  Wright,  643. 
son,  70  Mich.  62,  37  N.  W.  710. 
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defendant  to  obtain  a  consent  to  divorce;  *  or  by  a  division 
of  property  before  the  commencement  of  suit.*  Such  facts, 
if  satisfactorily  explained,  will  not  constitute  collusion.  The 
collusion  must  be  a  conspiracy  concerning  the  suit,  and  the 
parties  must  have  reached  an  agreement.  If  it  appear  that 
the  husband's  offer  of  a  sum  of  money,  if  she  obtained  a 
decree,  was  refused,  and  that  his  subsequent  ill  conduct 
caused  her  to  apply  for  a  divorce,  a  decree  should  be  granted.' 
It  is  evidence  of  collusion  for  the  wife  to  conceal  from  her 
counsel  that  she  had  had  an  interview  with  her  husband, 
and  then  testify  that  she  has  not  seen  him  for  four  years 
And  does  not  know  his  present  address.  This,  with  the 
suggestion  that  a  letter  be  sent  to  an  address  more  than 
twenty  miles  from  the  husband's  real  address,  and  his  prompt 
And  voluntary  appearance  at  the  office  of  wife's  counsel,  to 
be  served  with  sunmions,  and  his  subsequent  failure  to  de- 
fend the  suit,  is  evidence  of  his  participation  in  some  agree- 
ment. The  collusive  agreement  is  clearly  shown  by  the 
additional  proof  that  when  the  proof  was  all  taken,  and  the 
case  ready  for  hearing,  the  wife  demanded  money  from  de- 
fendant, and  the  sum  of  $500  was  placed  in  the  hands  of 
a  mutual  friend  to  be  paid  her  if  the  divorce  was  obtained. 
This  money,  it  was  claimed,  was  deposited  in  compromise 
of  alimony,  but  it  was  held  that  the  circumstances  of  the 
negotiation  concerning  this  sum  being  concealed  from  the 
wife's  counsel,  and  also  from  the  court,  was  additional  evi- 
dence of  collusive  agreement,  and  therefore  a  decree  was 
denied.* 

iBriggsv.  Briggs,  20  Mich.  84.  ^CostiU  v.  Ck)8till,  47  N.  J.  Eq. 

s  Parker  v.  Parker,  28  lU.  Ap.  22.    346,  21  A.  8& 
<  Reed  v.  Reed,  86  Mich.  600,  49 
N.  W.  587. 
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510.  Presumption  that  offense  is 
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617.  Statute  of  limitationa 

618.  Explanations  for  delay — In 

general. 


g  619.  Waiting  for  reconciliation. 
5^0.  Lack  of  funds. 
621.  Lack  of  evidence. 

623.  Absence. 

523.  Becent  cause  for  action. 

624.  Pleading. 


§  516.  In  general,^— The  lapse  of  time  which  will  pre- 
vent a  decree  of  divorce  is  such  an  unreasonable  delay  to 
complain  of  a  marital  offense  as  will  create  a  presumption 
that  the  grievance  is  not  a  real  injury  or  has  been  condoned. 
Under  the  rule  that  a  court  will  refuse  divorce  after  unrea- 
sonable delay,  no  definite  period  of  time  is  a  bar.  The  cir- 
cumstances of  each  case  will  disclose  whether  the  delay  has 
been  unreasonable  or  not  fairly  explained,  and  it  is  a  matter 
that  must  be  determined  by  the  court.  The  general  doc- 
trine of  our  law,  that  a  suitor  cannot  sleep  upon  his  rights, 
and  that  stale  demands  will  not  be  enforced,  does  not  apply 
as  strictly  to  matrimonial  wrongs  as  to  the  claims  of  a  cred- 
itor.  The  law  discourages  speedy  divorce  for  recent  offenses, 
and  encourages  a  reasonable  delav  to  promote  reconciliation 
and  condonation.  Hasty  divorced  are  sometimes  prevented 
by  a  statute  prohibiting  the  commencement  of  a  suit  until  a 
certain  time  has  elapsed  after  the  offense  was  committed.* 
But  when  there  has  been  a  reasonable  opportunity  for  a  re- 
union, the  party  who  desires  divorce  must  commence  his 
suit  for  divorce.  The  public  weal  and  the  security  of  prop- 
erty rights  require  that  the  marital  relation  shall  be  quieted 
by  time.  One  who  delays  to  complain  of  his  domestic  affairs 
comes  into  court  under  a  cloud  of  suspicion  that  his  gneY- 

1  See  statute  in  Whittington  v.  Whittington,  2  Dev.  &  R  Law  (N.  C),  64^ 
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ance  is  not  real,  or  his  purpose  in  obtaining  relief  is  nlterioFy 
or  he  has  condoned  the  offense  which  he  alleges.^ 

Mere  delay,  from  which  collusion,  connivance  or  condona- 
tion could  not  be  inferred,  was  not  a  bar  to  a  divorce  in  the 
ecclesiastical  courts.  There  was  no  limitation  in  suits  of 
this  nature.  And  it  seems  there  was  no  limitation  in  the 
canon  law.*  As  early  as  1710  it  was  contended  that  evi- 
dence  of  adultery  was  not  admissible  where  it  had  occurred 
more  than  five  years  previous.'  And  after  an  examination 
of  authorities  then  known  (1798),  it  was  held  that  a  mere 
lapse  of  time  is  not  alone  a  sufficient  bar.*  The  delay  must 
be  of  a  kind  showing  the  "  petitioner  to  have  been  insen- 
sible to  the  loss  of  his  wife,  and  might  also  be  equivalent 
to  condonation."  •  It  is  a  culpable  delay,  "  somewhat  in  the 
nature  of  connivance  or  acquiescence."  •  "Where  there  is  no- 
statute  referring  to  suits  for  divorce,  it  is  held  that  the  doc- 
trine of  the  ecclesiastical  courts  applies ;  and  if  the  delay  is  so* 
great  as  to  raise  a  presumption  that  the  offense  is  condoned,  or 
there  is  connivance  or  acquiescence,  this  presumption  may 

lA  delay  of  thirty  years  wiU  'Mule  v. Mule,  cited  in  Ferrers  v. 

prevent  the  annulment  of  a  mar-  Ferrers,  1  Hag.  Con.  180. 

riage  on  account  of  insanity.  Secor  ^  Ferrers  u  Ferrers,  1  Hag.  Con.. 

V.  Secor,  1  MacAr.  680.    A  delay  of  130,  citing  Boteler  v.  Boteler  (1775); 

twenty  years  wiU  bar  a  divorce  on  Cibber  v.  Cibber  (1739);  Dodwell 

the  ground  of  insanity  of  the  hus-  v.  DodweU    (1789);    D'Aguilar  v^ 

band.    "Courts  of  equity,  for  the  D'Aguilar  (1793),  1  Hag.  Ec.  778-,. 

peace  of  society,  discourage  anti-  Mordaunt  v.  Mordaunt  (1794).   See^ 

quated  and  stale   demands,  and,  also,  Dysart  v.  Dysart,  1  Rob.  £a 

acting  on  this  inherent  doctrine,  470;  Cooke  v.  Cooke,  1  Swab.  &  T, 

refuse  to  interfere  where  there  has  126;  j^lackenzie  v.  Mackenzie,  11 

been  a  long  acquiescence,    .    .    .  Scotch  Sess.  Cas.  (4th  Ser.)  105.    In 

and  the  x^arties,  as  to  the  property,  SmaUwood  v.  Smallwood,  2  Swab, 

must  be  left  to  their  remedy  at  &  T.  897,  a  delay  of  thirteen  year» 

law,  if  they  have  any."    Rawdon  was  not  a  bar  to  action  for  cruelty, 

V.  Rawdon,  28  Ala.  565.  although  divorce  denied  for  other 

2  The   rule    of  canon  law   was  reasons. 

**  adulter  accusari  nan  potest  post  *Pellew  v.  Pellew,  1  Swab.  &  T^ 

quinquennium,*^  but  this  was  held  553. 

to  apply  to  criminal  and  not  civil  ^  ToUemache    v,    ToUemache,  1 

euita,    Sanchez^  lib.  X,  desp.  8,  §  9.  Swab.  &  T.  557. 
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be  overcome  by  denying  such  presumption,  and  by  showing 
some  reasonable  excuse  for  the  delay;  and  that  the  com- 
plainant is  sincere  in  his  efforts  to  be  relieved  from  the  mar- 
riage.* 

§  516.  Presamption  that  offense  is  condoned. —  There 
is  a  presumption,  already  referred  to,  that  where  the  parties 
continue  living  together  after  the  offense  is  known,  the  par- 
ties are  reconciled  and  the  offense  is  forgiven.  This  pre- 
sumption is  much  stronger  where  there  has  been  a  great 
4elay.  If  the  delay  is  unexplained,  the  presumption  will  pre- 
vent a  decree.'  The  period  during  which  the  parties  did  not 
cohabit  is  deducted  in  considering  the  lapse  of  time  of  the 
wife's  suit,  according  to  the  English  doctrine.*  But  if  the  par- 
ties are  living  apart,  the  presumption  that  the  offense  is  for- 
given is  not  so  strong.^  A  husband  who  has  sufficient  means 
to  commence  suit  is  presumed  to  have  condoned  the  wife's 
offense  where  she  is  living  in  adultery  for  years  without  ob- 
jection on  his  part.'  But  this  presumption  is  not  so  strong 
against  the  wife.  Her  dependent  condition  under  the  com- 
mon law  was  considered  as  in  her  favor;*  and,  at  the  pres- 
ent time,  her  lack  of  ready  means,  her  dislike  of  publicity, 
and  her  forbearance  in  the  hope  of  reconciliation,  are  special 
considerations  which  will  excuse  her  delay.  She  may  ob- 
tain a  divorce  for  cruelty  although  she  has  waited  for  two 
years;'  but  a  delay  of  eight  years  must  be  exphuned.«  A 
wife  is  not  entitled  to  a  divorce  where  she  conmienced  suit 
eighteen  years  after  she  separated  from  her  husband  and  ao- 

1  Clark  V.  Clark,  97  Mass.  881;       ^Johnson  v,  Johnson,  50  Mich. 

Schonwald  v.  Schonwald,  Phillips'  394 

£q.  215;  Montgomery  v.  Montgom-       *  Short  v.  Short*  8  P.  &.M.  19& 
ery,  3  Barb.  Ch.  183.  «  Ferrers  v,  Ferrers,  1  Hag.  Con. 

>  O'Connor  v.  O'Connor,  109  N.  O.  180;  D'Aguilar  t?.  D'Aguilar,  1  Hag. 

189,    18   a  W.    887;    Hitchins   u  Ec  773;  Angle  v.  Angle,  1  Rob.  Ec. 

Hitchins,    140    IlL  326,  29   N.  K  634;  Newscnne  u  Newsome,  2  P.  & 

388.  M.  67. 

s  D'Aguilar  v.  D'Aguilar,  1  Hag.        «  Reese  v,  Reese,  28  Ala.  785. 
Ec.  773.    And  see  Doan  v.  Doan,  3       8  F^ows  v,  FeUows,  8  N.  H.  ISO; 

Pa.  Law  Journal,  7.  Smith  v.  Smith,  48  N.  H.  284. 
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-quiescad  in  the  conduct  complained  of  for  more  than  thirteen 
vears.* 

§  517.  Statute  of  limitations. —  If  the  statute  is  silent  as 
to  thef  period  within  which  a  suit  for  divorce  must  be  com- 
menced, the  question  arises,  does  the  general  statute  of  limit- 
ations apply?  It  seems  that  it  does  not.  But  this  may  be 
an  open  question  where  the  proceeding  is  considered  as  one 
At  law.  It  is  well  established  that  the  statutes  are  not  bind- 
ing on  courts  of  equity  where  the  action  is  one  of  equitable 
cognizance  exclusively.  Where  the  claim  is  purely  equitable, 
and  there  is  no  express  statute  to  govern,  the  statute  does 
not  apply;  and  lapse  of  time,  however  long,  will  not  deprive 
A  party  of  his  remedy  if  he  has  a  reasonable  excuse  for  his 
delav.*  Where  the  action  for  divorce  is  considered  an 
action  in  equity,  it  is  held  that  equitable  rules  will  be  ap- 
plied, and  that  a  decree  may  be  granted  although  the  action 
was  barred  at  law.'  When  we  adopted  the  ecclesiastical 
law  of  England  into  our  body  of  laws  relating  to  marriage, 
we  also  adopted  its  rules  and  precedents,  and  among  other 
rules  the  one  that  mere  delav  is  never  a  bar  to  relief:  and 
until  the  legislature  passes  an  act  expressly  limiting  the  time 
within  which  suits  for  divorce  must  be  brought,  the  ecclesi- 
astical law  will  apply.* 

The  ecclesiastical  law  is  now  modified  in  England  by  a 
statute  which  requires  a  reasonable  excuse  for  a  delay  ex- 
-ceeding  two  years.    This  is  a  wise  provision,  which  leaves 

1  Reed  v.  Reed,  52  Mich.  117,  17  court  to  apply  the  inherent  princi- 
^.  W.  721.  pies  of  its  own  system  of  juris- 

2  Wood,  Limitation  of  Actions,  prudence  and  decide  accordingly." 
^*  Every  case  is  governed  chiefly  by  Sullivan  v.  Railroad  Ca,  94  U.  S. 
its  own  circumstances.  Some-  807.  And  where  the  relief  sought 
times  the  analogy  of  the  statutes  is  based  on  a  right  purely  equi- 
of  limitations  is  applied,  some-  table,  then  that  court  acts  solely 
times  a  longer  period  than  that  upon  its  own  inherent  rules,  alto- 
prescribed  by  the  statutes  is  re-  gether  outside  of  and  independent 
quired;  in  some  cases  a  shorter  is  of  the  statute  of  limitationa  Kline 
sufficient^  and  sometimes  the  rule  v.  Vogel,  90  Ma  289,  2  S.  W.  408. 

is  applied  when  there  is  no  statu-       >  Tufts  u  Tufts  (Utah),  aO  P.  809. 
tory  bar.    It  is  competent  for  a       ^  Mosely  v.  Mosely,  67  Ga.  92L 
82 
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the  matter  within  the  discretion  of  the  court  and  does  not 
operate  as  an  absolute  "bar  like  the  American  statutes  on 
this  question.  Under  this  statute  a  petition  for  divorce  will 
be  dismissed  if  the  conduct  alleged  as  a  cause  for  di^rce 
occurred  more  than  two  yeai*s  before  the  commencement  of 
the  action  and  no  sufficient  reason  for  the  delay  is  given.^ 

In  some  states  the  time  within  which  an  action  for  divorce 
may  be  commenced  is  fixed  by  statute  within  a  certain  num- 
ber of  years  from  the  commission  of  the  oflfense.'  It  is  pro- 
vided in  some  states  that  the  action  must  be  commenced 
within  a  certain  number  of  years  after  "  discovery  of  the 
offense."  •  This  form  of  statute  does  not  apply  to  actions 
for  divorce  on  account  of  cruelty  or  indignities,  for  it  is 
clear  that  such  offenses  are  never  "discovered,"  but  are 
such  as  to  inflict  suffering  when  committed.  The  term  "  dis- . 
covery  of  the  act  complained  of "  evidently  refers  to  adul^ 
tery.*  Other  offenses  may  be  discovered,  such  as  impris- 
onment for  Qfime,  and  in  some  instances  the  intent  to  desert 
is  not  known  for  some  time  after  the  separation.  Habitual 
drunkenness,  neglect  of  duty  and  failure  to  support  are  di- 
rect offenses  that  cannot  be  said  to  have  been  discovered. 

Where  the  adultery  is  not  a  specific  act,  but  consists  of  a^ 
continuing  offense,  as  where  the  husband  or  wife  has  lived 
in  adultery  for  a  number  of  years,  the  statute  commences 
to  run  on  the  discovery  of  the  adulterous  cohabitation.*  A 
recent  specific  act  in  this  continuous  intercourse  cannot  be 
set  up  as  a  cause  for  divorce  in  order  to  avoid  the  bar  of 
the  statute.'  The  plaintiff  must  satisfy  the  court  that  the 
action  was  brought  within  the  required  time  after  he  had 

1  Nicholson  v.  Nicholson,  3  P.  &    and  Wisconsin,  three  years;  Cali> 
M.  53.  f  ornia  and  Indiana,  two  years,  and 

2  Suit  must  be  brought  within    in  Oregon  one  year. 

five  years  from  the  commission  of  *  Smedley  u  Smedley,    SO  Ala. 

the  offense  in  Arkansas,  Tennessee,  714 

Virginia  and  West  Virginia.  ^  WiUiamson   v.   Williamson,    1 

<  In   New  York,  Michigan  and  Johns.  Ch.  488. 

Nebraska^  five  years;    Minnesota  <  Dutoher  u  Dutcher,  89  Wis.  651* 
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sufficient  evidence  of  the  offense  to  prove  a  cause  for  di- 
vorce.^ 

§518.  Explanations  for  delay  —  In  general. —  Where 
the  statute  fixes  the  time  within  which  an  action  for  divorce 
must  be  commenced,  it  is  doubtful  if  ordinary  excuses  for 
delay  will  be  received-  If  the  statute  requires  the  action  to 
be  commenced  within  a  certain  time  after  the  offense  was 
committed,  it  would  seem  that  the  right  to  divorce  was 
barred  after  that  time,  and  the  court  could  not  relieve  the 
party  from  the  bar  on  proof  that  the  offense  had  been  re- 
cently discovered. 

But  where  there  is  no  statute  of  limitations  the  court  is 
free  to  apply  the  principles  of  equity  and  permit  the  plaint- 
iff to  explain  the  delay  and  rebut  the  presumption  of  con- 
donation or  acquiescence  as  in  other  cases.  Some  assistance 
on  this  point  may  be  obtained  from  the  adjudications  of 
courts  of  equity.  The  English  cases  cited  are  in  part  from 
the  ecclesiastical  law  and  in  part  from  the  statutory  law. 
The  English  Divorce  Act  provides  that  where  the  action  is 
not  commenced  within  two  years,  the  petition  shall  be  dis- 
missed unless  some  sufficient  reason  for  the  delay  is  given. 
With  the  exception  of  the  arbitrary  period  fixed  by  the 
statute,  the  rule  was  the  same  at  the  common  law,  and  the 
decisions  under  this  act  are  pertinent  as  showing  what  is 
a  good  legal  excuse  for  delay. 

The  courts  will  decline  to  interfere  where  the  delay  of  the 
wife  raises  a  presumption  that  the  suit  is  not  based  on  a 
lasting  grievance,  and  is  not  impelled  by  a  sense  of  injury 
from  the  offense  alleged.* 

The  presumption  that  there  is  connivance  or  collusion,  or 
that  the  offense  has  been  forgiven  or  forgotten,  or  that  there 
is  no  real  injury,  may  be  rebutted  by  explaining  the  inten- 
tion of  the  plaintiff  and  the  circumstances  of  the  delay.    If 

1  Valleau  r.  Valleau,  6  Paige,  207.  jugal  righta    Beauclerk  v.  Beau- 

The    doctrine  of  delay  is  in  aid  clerk,  6  Rep.  (1894),  02. 

of  marriage,  and  is  not  a  defense  -  Nullmeyer  v.  Nullmeyer,  49  111. 

to  an  action  for  a  restitution  of  con-  Ap.  573. 
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it  appear  that  the  offense  has  long  been  overlooked,  and 
that  the  wife  has  been  living  with  the  paramonr  in  the  same 
city  without  objection  from  plaintiff,  this  is  a  suspicious  cir- 
cumstance not  explained  by  lack  of  funds  alone.^  The  fear 
of  public  scandal  is  a  sufficient  excuse  where  a  wife  is  per- 
suaded to  not  bring  suit  by  her  mother,  who  desires  to  keep 
the  fact  of  incest  by  the  husband  with  the  wife's  sister  from 
being  made  public,  and  where  suit  was  brought  by  the  wife 
after  the  mother's  death.'  Where  a  wife  has  permitted  the 
husband  to  live  in  the  same  place  with  another  woman  and 
has  raised  no  objection  until  it  became  apparent  that  her 
alimony  might  exceed  the  allowance  agreed  upon,  the  decree 
of  separation  was  denied  because  of  the  delay  and  lack  of 
sincerity.*  The  feelings  and  intent  of  the  party  may  have 
vacillated  under  advice  from  friends  of  husband  and  rela- 
tives, and  this  will  explain  a  delay  of  three  or  four  years.* 
Plaintiffs  belief  that  a  Scotch  divorce  was  valid  everywhere 
is  a  valid  excuse  for  a  delay  of  fourteen  years,  where  such 
belief  was  founded  on  professional  advice.*  Such,  in  gen- 
eral, is  the  law  which  determines  the  validity  of  the  ex- 
planation for  delay.  Certain  questions  concerning  absence 
of  the  parties,  lack  of  funds,  etc.,  will  require  special  treat- 
ment. 

§  519,  Waiting  for  reconciliation. —  The  law,  to  pre- 
serve the  marriage,  encourages  efforts  to  bring  about  a  rec- 
onciliation, and  a  party  will  not  be  barred  by  delay  if  he 
can  prove  that  he  hopes  for  his  wife's  return.  Where  a  de- 
cree of  judicial  separation  was  granted  and  the  wife  contin- 
ued her  connection  with  the  co-respondent,  a  delay  of  four 
years  was  held  not  satisfactorily  explained  by  proof  that 
the  complainant  hoped  to  induce  his  wife  to  return  to  him. 
But  the  decision  of  the  Lord  President  was  reversed  on 

1  Short  V.  Short,  3  P.  &  M.  19a        » Boulting  v-  Boulting,  8  Swabu 
See,  also,  Yorston  v.  Yoreton,  82    &  T.  329. 

N.  J.  Eq.  496.  ^M.  v.  D.,  10  P.  &  D.  75. 

2  Newman  v,  Newman,  2  P.  &  M.       ^  ToUemache   v.   Tollemache^   1 
57.  Swab.  &  T.  557. 
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proof  that  the  husband  had  forgiven  her  on  former  occasions 
when  she  had  returned,  and  he  hoped  that  she  would  return 
again.^  But  in  such  case  it  seems  there  should  be  some 
proof  that  an  effort  has  been  tnade  to  bring  about  a  recon- 
ciliation. Where  a  petitioner  first  thought  her  husband 
Avould  repent,  and  latterly  she  determined  to  wait  until  her 
son  had  grown  up,  a  delay  of  twenty  years  to  complain  of  ' 
cruelty  was  held  so  unreasonable  as  to  disentitle  her  to  a 
dissolution,  although  the  husband  had  recently  committed 
adultery".^ 

§  520.  Lack  of  funds, —  A  common  excuse  is  that  the 
petitioner  has  not  had  sufficient  funds  to  prosecute  a  suit 
for  divorce.  In  such  case  it  is  said  that  "  the  husband  ought 
to  proceed  with  such  celerity  as  the  case  admits  of,  to  ob- 
tain the  remedy  he  seeks ;  but  I  conceive  it  is  also  settled 
that,  if  any  circumstances  occur  which  reasonably  prevent 
him  from  proceeding,  he  is  not  thereby  prevented  from 
doing  so  at  a  time  more  convenient  to  him." '  And  so  if  the 
petitioner  is  an  officer  on  half  pay,  his  inability  to  pay  the 
costs  of  a  suit  is  sufficient  excuse  to  explain  a  delay  of  eight 
years.*  But  in  every  case  the  want  of  funds  must  clearly 
appear,  and  if  at  any  time  the  petitioner  has  had  consider- 
able property,  this  excuse  is  not  available.* 

§  521.  Lack  of  evidence. —  It  is  a  good  excuse  for  delay 
that  the  change  of  the  law  had  rendered  some  evidence  ad- 
missible, without  which  the  complainant  could  not  make  a 
case.^  A  husband  was  granted  a  decree  of  divorce  on  the 
ground  of  adultery  committed  by  his  wife  some  twenty-two 


1  Mason  v.  Mason,  8  P.  D.  21,  re- 
versing Id.,  7  P.  D.  233. 

^Beauclerk  v.  Beauclerk,  Prob. 
(1891),  189. 

»  Coode  V,  Coode,  1  Curt.  Ec.  755. 

♦Id.,  and  Ratcliflf  v.  Ratcliflf,  1 
Swab.  &  T.  467. 

5  Short  v.  Short,  3  P.  <fe  M.  193. 
See,  also,  ^lason  v.  Mason,  7  P.  D. 
233;  Id.,  8  P.  D.  21;  Harrison  r. 


Harrison,  3  Swab.  &  T.  362.  Di- 
vorces being  granted  by  parliament 
on  similar  principles,  a  decree  was 
granted  where  the  petitioner  had 
delayed  for  sixteen  years  on  ac- 
count of  poverty.  Martin's  Divorce 
BiU,  1  H.  L.  Cas.  79.  See  note  in 
Heaveside's  Divorce  BiU,  12  CI.  <fc 
F.  333. 
«  Wilson  v.  Wilson,  2  P.  &  M.  435. 
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years  before  the  suit  was  commenced.  During  this  time  he 
had  cohabited  with  his  wife  eighteen  years;  but  the  presump- 
tion of  connivance  and  condonation  was  overcome  by  proof 
that  the  husband  had  no  knowledge  of  the  adultery  until  a 
short  time  before  suit  was  brought.  This  would  seem  an 
unreasonable  delay,  requiring  better  evidence  to  explain  the 
cause  of  it.  And  the  claim  is  a  very  stale  one.  Perhaps  the 
court  was  influenced  by  the  fact  that  the  plaintiff  had  sepa- 
rated from  his  wife  on  account  of  his  wife's  adultery  com- 
mitted in  Canada  two  years  before  the  suit,  and  evidence  of 
which  would  not  support  a  cause  for  divorce.*  A  mere  con- 
fession of  one  party  will  not  be  sufficient  evidence  to  justify' 
a  party  in  suing  for  divorce,  and  a  delay  of  eleven  years 
may  be  explained  by  showing  the  party  had  no  evidence 
other  than  such  confession.-  In  weighing  circumstantial  evi- 
dence of  adultery  the  court  is  often  aided  by  the  conduct  of 
the  parties  towards  each  other  about  the  time  the  guilty 
conduct  was  discovered.  If  the  complainant  showed  no  sus- 
picion or  a  lack  of  confidence  in  the  evidence  before  him, 
and  waited  until  the  alleged  paramour  was  dead,  the  delay 
will  cause  his  case  to  be  regarded  with  suspicion.'  The  tes- 
timony of  witnesses  who  are  servants  and  friends,  and  did 
not  reveal  their  information  to  plaintiff  at  the  time,  must  be 
examined  with  caution,  as^the  presumption  is  they  would  have 
told  the  plaintiff  at  the  time  if  they  were  convinced  that 
adultery  had  taken  place.^  But  in  one  case  it  seems  that 
such  witnesses  refrained  from  doing  so  with  worthy  motives 
and  to  avoid  family  dissensions.* 

§  622.  Absence. —  Where  one  of  the  parties  is  beyond  the 
jurisdiction  of  the  court,  the  usual  process  is  to  obtain  juris- 

1  Clark  17.  Clark,  97  Mass.  331.  after  his  wife's  confessioii.    On 3 

2  Mortimer  v,  Mortimer,  2  Hagg.    month   after  the  paramour  died 
Con.  810.  the  plaintiff  commenced  the  suit. 

« Derby  v.  Derby,  21  N.  J.  Eq.  3^  « Soper  v.  Soper,  29  Mich.  305: 

57.    In  this  case  the  plaintiff  did  Hampton  v.  Hampton,  87  Va.  148- 

not  commence  proceedings  imtil  161. 

eighteen  months  after  discovery  of  *  Bray  v.  Bray,  6  N.  J.  Eq.  50(5. 
offense,  and  more  than  one  year 
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diction  by  service  by  publication.  A  delay  to  obtain  this 
kind  of  service  should  not  bar  a  complainant,  because  ancil- 
lary relief  may  be  desired,  and  the  party  may  desire  to  have 
the  defendant  present  at  the  trial.  But  in  some  jurisdictions, 
substituted  service  is  not  valid,  and  delay  may  be  accounted 
for  by  the  fact  that  defendant  is  not  within  the  jurisdiction.^ 
A  husband  returning  from  a  foreign  country  found  his  wife 
had  married  again.  AVithout  suing  for  divorce  he  went 
abroad  and  continued  absent  for  twenty  years.  This  delay 
barred  the  suit.*  Absence  while  in  the  army  excused  a  delay 
of  eleven  years.' 

§  S23.  Recent  eaase  for  action. —  A  delay  may  be  ex- 
plained by  showing  that  some  late  offense  has  rendered  a 
suit  imperative  which  before  would  not  have  been  necessary. 
This  is  the  case  where  the  wife  has  been  "  living  in  silent 
submission  to  her  wrongs,"  when  she  is  disturbed  by  the  at- 
tempt of  her  husband  to  exercise  marital  rights.  In  such 
case  the  delay  is  explained.*  Where  the  parties  were  living 
in  separation  under  an  agreement  that  the  wife  should  have 
the  privilege  of  access  to  the  children,  and  the  husband  sud- 
denly refuses  to  allow  her  to  see  them,  the  change  in  the 
condition  of  things  rendered  the  wife's  delay  excusable,  and 

1 A  wife  was  forced  to  separate  Campben's  Div.,  42  Lords  J.  129; 
from  her  husband  by  his  cruelty.  Tighe's  Div.,  44  Lords  J.  585;  Mas- 
He  married  another,  and  seven  say's  Div.,  46  Lords  J.  688;  Lord 
years  after  the  separation  she  Cloncurry's  Div.,  48  Lords  J.  90; 
brought  suit  for  divorce.  The  fact  Best's  Div.,  49  Lords  J.  815;  Blox- 
that  the  wife  was  a  non-resident  am's  Div.,  49  Lords  J.  846;  Leigh's 
excused  her  delay.  Schonwald  v.  Div.,  51  Lords  J.  498;  Mrs.  Tur- 
Schonwald,  Phil.  Eq.  215.  A  bus-  ton's  Div.,  63  Lords  J.  781;  Allan's 
band's  delay  of  five  years  was  ex-  Div.,  66  Lords  J.  868;  Coode's  Div., 
cused  by  the  fact  that  the.  wife  6  CI.  &  Fin.  567;  Wyatt's  Div.,  73 
was  in  America.    Service  was  had  Lords  J.  92. 

upon  her  while  in  France  and  the  *  Williamson    v.    Williamson,   1 

divorce  granted.    Heaveside's  Di-  Johns.  Ch.  488. 

vorce    Bin,   12   Clark  &    F.    333,  » Pollard  r.  Wybourn,  1  Hagg.  Ec 

citing  in  note  the  foUowing  cases  725;  Pellew  r.  Pellew,  1  Swab.  &  T. 

where  the  delay  had  not  prevented  553. 

the  passage  of  a  biU  for  divorce:  <  Cummins  v^  Cummins,   2  Mo- 
Thorntons  Divorce,  42  Lords  J.  174 ;  Carter,  138. 
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a  decree  was  granted.  It  was  said :  "  She  abstained  for  rea- 
sons that  may  well  be  imagined  from  bringing  her  wrongs 
before  the  public,  and  was  content  to  submit  to  the  separa- 
tion rendered  necessary  (by  the  husband's  cruelty),  provideil 
he  would  allow  her  the  consolation  of  having  sometimes  the 
society  of  her  children.  That  consolation  was  afterwards 
withdrawn ;  she  could  no  longer  have  it  unless  she  returned 
to  cohabitation  with  her  husband.  No  part  of  his  conduct 
or  his  letters  since  the  separation  evinced  any  more  kindly 
feeling  towards  her ;  and,  therefore,  I  believe  she  was  sin- 
cerely afraid  of  further  violence,  and  in  order  to  obtain  that 
to  which,  as  a  wife  and  mother,  she  was  entitled,  and  which, 
she  could  only  have  by  returning  to  a  cohabitation  that  was 
dangerous,  or  by  an  appeal  to  the  court,  she  adopted  the 
latter  course."  ^  The  fact  that  the  husband  dismissed  the 
wife's  children  from  his  employ  will  not  justify  an  inference 
that  he  is  about  to  withdraw  his  support;  and  if  such  was 
the  fact,  it  would  not  explain  a  delay  of  seven  years  in  bring- 
ing suit  for  divorce  for  the  husband's  adultery  with  a  womaa 
who  had  married  him  after  a  divorce  claimed  to  be  void.^ 

§  524.  Pleading* — Like  condonation  and  recriminatioa 
this  defense  should  be  set  up  in  the  answer  if  the  defendant 
intends  to  insist  upon  it.  But  if  the  plaintiff,  in  proving  his 
case,  discloses  that  the  statute  has  run,  the  court,  to  protect 
the  interests  of  the  public,  may  dismiss  the  bill.'  This  dis- 
tinction was  probably  overlooked  where  evidence  was  ad- 
mitted, against  defendant's  objection,  to  prove  acts  that 
happened  ten  years  before.  The  court  held  the  objectioa 
should  have  been  made  by  answer.*  The  code  provision  was 
that  "  the  objection  that  the  action  was  not  commenced 
within  the  time  limited  can  only  be  taken  by  answer,"  and 
that  divorce  proceedings  should  be  conducted  as  other  suits 
in  equity.  It  was  held^that  under  these  provisions  a  defend- 
ant could  not  insist  that  the  action  was  barred,  because  the 

1  Cooker. Cooke, 3 Swab. &T.  126.        'VaUeau   t\    Valleau,  6    Paige,. 

2  Yorston  u.  Yorston,  32  N.  J.  Eq.    207. 

495.  *  Bihin  v.  Bihin,  17  Ab.  Pr.  19. 
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statutory  law  was  not  pleaded.*  It  is  said  in  the  dissenting 
opinion  that  this  is  not  "  a  mere  statute  of  limitations.  It 
enters  into  and  is  a  substantive  part  of  the  right  or  cause  of 
action,  and  the  party  seeking  the  relief  which  it  provides 
must  affirmatively  establish,  before  the  decree  of  divorce  can 
be  granted,  that  the  action  was  brought  within  the  two  years 
specified  by  the  statute."  And  this  seems  to  be  the  true  rea- 
son of  the  law.  This  defense  is  not  admissible  under  a  gen- 
eral denial;  but  where  the  evidence  revealed  that  the  action 
was  barred,  the  court  refused  a  decree  and  reversed  the  case 
with  instructions  to  permit  the  answer  to  be  amended  or  to 
consider  it  as  amended  on  the  trial  and  to  dismiss  the  com- 
plaint.* 

1  Kaiser  v.  Kaiaer,  16  Hun,  602L  ^Dutcher  v.  Dutcher,  39  Wis.  651. 
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§  525.  In  general 
526.  Suit  to  compel  support 
627.  Impotence.' 

§  525.  In  general. —  Somewhat  like  the  doctrine  of  de- 
lay is  the  doctrine  that  one  who  prosecutes  a  suit  for  col- 
lateral purposes  cannot  obtain  redress.  Courts  will  enter- 
tain jurisdiction  of  real  controversies  only,*  and  decline  to 
pass  upon  controversies  instituted  for  the  purpose  of  obtain- 
ing an  opinion  on  some  controverted  question;*  as,  the 
legality  of  certain  issues  of  corporate  stock.'  And  the  in- 
stitution of  such  fictitious  actions  is  punishable  with  con- 
tempt.* A  suit  for  divorce  which  is  not  prosecuted  for  a 
dissolution  of  the  marriage  and  division  of  property  alone, 
but  is  the  result  of  quarrels  instigated  by  others  or  the  in- 
terference of  relatives,  is  barred  by  insincerity.  The  appli- 
cation for  alimony  in  such  cases  is  not  granted  withont 
careful  examination  of  the  facts  and  the  motives  of  the  ap- 
plicant.' A  pecuniary  motive  is  not  a  bar,  nor  is  it  the  form 
of  insincerity  referred  to  in  the  opinions.  The  wife  may 
ask  divorce  to  gain  a  maintenance  or  the  custody  of  her 
children,  as  well  as  to  be  relieved  of  a  dissolute,  cruel  or 


1  See  Rapalje  on  Contempts,  sec. 
25. 

>  People  u  Gihnore,  20  Hun  (N. 
Y.),  1. 

3  Smith  V.  Brown,  8  Tex.  360. 

^  See,  also,  Smith  v.  Junction  R 
K.  Ca,  29  Ind.  640;  Huntington  u 
McMahon,  48  Conn.  174;  Phillips  v. 
Harris,  3  J.  J.  Marsh.   (Ky.)  124; 


Biggs  V,  Grarrard,  6  K  Hon.  (Ky.) 
484. 

^Bradstreet  u  Bradstreet,  6 
Mackey,  602;  Hickling  tx  Hicklin^^, 
40  IlL  !^pb  73;  Swearingen  u  Swear- 
ingen,  19  Ga.  205;  Zeingenfuss  t\ 
Zeingenfuss,  21  Mich.  414;  Vande- 
grift  V.  Vandegrift,  3  Stew.  Ch.  76; 
Eock  V.  Kock,  42  Barb.  515;  Glaaser 
V.  Olasser,  1  Stew.  Ch.  22, 
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deserting  husband.  A  husband  may  seek  a  divorce  to  de- 
prive an  adulterous  Avife  of  her  dower,  or  the  custody  of  the 
child.  In  such  case  the  plaintiff  is  entitled  to  a  decree  and 
also  the  desired  collateral  results.* 

§  536.  Suit  to  compel  support. —  A  defendant  having  ob- 
tained a  decree  of  divorce  was  sued  bv  his  wife  for  divorce 
and  alimony  in  three  distinct  suits  in  as  many  states.  In  the 
last  suit  the  court  denied  alimony  and  held  that  the  divorce 
obtained  by  defendant  was  valid,  and  the  wife's  suits  were 
not  instituted  in  good  faith  for  the  purpose  of  obtaining  a 
divorce,  but  to  get  alimony,  and  dismissed  her  suit.'  The 
sincerity  of  the  wife  in  seeking  alimony  would  seem  to  be 
sufficiently  shown  by  instituting  three  suits  for  this  purpose. 
"Where  the  plaintiff  married  with  the  expectation  that  she 
would  leave  her  husband  afterwards  and  obtain  a  part  of 
his  money,  and  her  suit  was  prosecuted  under  circumstances 
showing  that  the  purpose  of  the  suit  was  to  obta>in  a  portion 
of  the  husband's  property,  and  not  a  desire  for  divorce  under 
^  real  sense  of  injury,  the  court  examined  the  evidence  with 
great  care  and  denied  the  divorce,  as  there  had  been  some 
slight  evidence  of  condonation.'  A  husband's  petition  for 
divorce  on  account  of  the  cruelty  of  his  wife  while  intoxi- 
cated was  dismissed,  because  the  court  concluded  that  his 
object  was  not  to  obtain  protection  from  her  violence,  but 
rather  to  get  rid  of  a  drunken  wife  who  damaged  his  prop- 
erty and  was  a  dangerous  and  disagreeable  companion.* 

§  527.  Impotence. —  Special  doctrines  governing  the  suit 
to  annul  the  marriage  on  account  of  impotence  are  con- 
sidered elsewhere.*  We  will  notice  here  some  of  the  appli- 
cations of  the  general  doctrine  of  insincerity  and  delay. 

It  is  said  that  when  a  petitioner  discovered  her  husband's 
impotence  she  could  not  have  delayed  proceedings  for  three 

1  See  Besant  v.  Wood,  12  Ch.  D.  3  Rehart  v.  Rehart,  25  P.  775  (Or.). 

605;  Scott  V,  Scott,  4  SwaK  <fe  T.  ♦Scott  v.  Scott,  Searle  &  S.  13a 

lia  ^§§688,689. 

^Kirrigan  v.  Kirrigan,  13  N.  J. 
Eq.  146. 
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yeare  without  being  open  to  the  charge  of  want  of  sincerity, 
and  that  she  is  bound  to  evince  some  impatience  under  a 
sense  of  wrong,  and  should  make  complaint  with  reason- 
able activity/  and  a  decree  was  denied  where  her  pur- 
pose was  to  be  relieved  of  the  support  of  her  husband.  In 
another  case,  where  a  wife  neglected  to  complain  of  her  hus- 
band's impotence  until  twenty-seven  years  after  the  mar- 
riage, it  was  said,  the  wife  "  is  in  her  forty-eighth  year,  an 
age  when  neither  the  procreation  of  children  nor  the  gratifi- 
cation of  the  passions  —  two  of  the  various  ends  of  marriage 
which  usually  lead  to  the  institution  of  these  suits  —  can 
reasonably  be  expected,"  and  her  suit  was  dismissed  because 
it  appeared  to  be  prosecuted  for  other  reasons.-  Where  a 
wife  made  a  tardy  complaint  of  her  husband's  impotence, 
her  motives  in  bringing  the  suit  were  made  a  subject  of  in- 
quiry, and,  when  it  appeared  that  she  had  prosecuted  the 
action  for  the  purpose  of  silencing  certain  reports  that  she 
had  left  her  husband  while  insane,  the  suit  was  dismissed.^ 
No  one  has  undertaken  to  say  w4iat  were  proper  motives 
for  making  a  claim  of  impotence.  It  is  clear  that  such  com- 
plaint should  be  made  from  the  sense  of  wrong  or  deception 
when  the  weakness  of  the  other  is  discovered.  But  other 
motives  may  not  be  improper.  These  suits  are  usually  pros- 
ecuted from  mixed  motives,  and  not  from  a  mere  failure  to 
gratify  sexual  desires.  Relief  should  not  be  refused  when 
the  parties  are  living  in  separation  and  the  complainant  de- 
sires to  relieve  himself  from  all  pecuniary  responsibility,  or 
to  avoid  the  report  that  he  is  impotent.  If  the  motive  of 
either  husband  or  wife  is  to  be  relieved  from  a  marriage  now 
demonstrated  to  be  a  failure,  for  the  purpose  of  entering 
into  a  second  marriage,  the  law  should  grant  relief  to  the 
capable  party,  although  the  application  may  be  somewhat 
tardy.  Keriiarriage  is  a  proper  motive,  not  discouraged  by 
any  view  of  public  policy. 

1 M.  r.  C,  2  P.  &  M.  414  »M.  t;.  R,  3  Swab.  &  T.  550. 

«W.  r.  R,  IP.  D.  405. 


OTHER  DEFENSES. 


§  550.  In  general. 

551.  Void  marriage  as  a  defense. 

552.  Lack  of  jurisdiction. 

553.  Articles  of  separation  as  a 

defense. 

554.  Another  action  pending. 

555.  Res  adjudicata, 

556.  Estoppel 

557.  Estoppel  of  decree  obtained 

by  fraud. 

558.  Extent  of  estoppel  of  decree 

against  non-resident. 


§  539.  Estoppel  by  decree  obtained 
in  another  state  without 
actual  notice. 

560.  Estoppel  by  decree  obtained 

in  another  state  by  fraud. 

561.  Conspiracy   to    obtain    ali- 

mony and  property. 

562.  Misconduct  of  plaintiff  not 

amounting  to  a  cause  for 
divorce. 


§^  550.  In  general. —  Other  defenses  not  special  to  the  di- 
vorce suit  may  be  noticed,  such  as  lack  of  jurisdiction,  an- 
other action  pending,  res  adjvdioaia  and  estoppel.  The 
defenses  of  insanity,  drunkenness,  mistake  of  fact,  mistake 
of  law,  provocation  and  acquiescence,  have  been  noticed  in 
various  chapters  and  with  reference  to  the  special  circum- 
stances of  the  case,  and  no  separate  treatment  of  these  de- 
fenses is  necessary.  Where  the  cause  for  divorce  is  based 
upon  the  necessity  of  the  intervention  of  the  court  to  pre- 
vent physical  injury,  the  court  will  refuse  a  decree  if  the 
defendant  can  show  that  he  has  repented  his  misconduct, 
that  he  is  able  and  willing  to  reform,  and  that  there  is  no 
necessity  for  divorce.  This  is  always  a  defense  where  di- 
vorce is  sought  for  cruelty.*  But  it  is  applicable  to  other 
causes  for  divorce  that  resemble  cruelty,  such  )eis  neglect  to 
support,  conduct  rendering  condition  intolerable,  and  habit- 

1  English  V.  English,  27  N.  J.  Eq.  16  A.  175;  Meathe  n  Meathe,  88 
579;  O'NeU  v,  O'Neil,  80  N.  J.  Eq.'  Mich.  150;  Broom  «.  Broom,  47  N.  J. 
119;  Lynch  v.  Lynch  (N.  J.  Eq.),    Eq.  215. 
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ual  dininkenness.  It  has  not  been  held  a  defense  in  actions, 
for  adultery,  which  is  not  a  cause  for  divorce  based  upon 
any  physical  necessity,  but  is  only  a  moral  offense.  It  seems 
that  the  innocent  party  has  a  strict  right  for  divorce  for 
adultery,  although  the  defendant  offers  to  reform  and  prom- 
ises to  not  repeat  the  offense. 

In  the  suit  for  divorce  the  defendant  may  seek  in  her  an- 
swer and  cross-bill  any  kind' of  relief  relating  to  the  marriage 
i-elation.  A  cause  for  divorce  committed  by  plaintiff  may 
be  set  up  as  recrimination,  and  also  as  a  cause  for  affirma- 
tive relief;  and  if  the  plaintiff  fails  in  his  proof  and  the  de- 
fendant establishes  a  cause  for  divorce,  the  decree  will  be 
for  a  divorce  against  the  plaintiff.  If,  however,  both  parties 
prove  their  allegations,  the  decree  will  be  for  a  dismissal  of 
the  suit  on  account  of  recrimination.  In  the  same  manner 
the  defendant  in  a  suit  for  divorce  may  obtain  a  decree  of 
separation,  a  restitution  of  conjugal  rights,  a  decree  for  ali- 
mony, although  a  divorce  is  denied,  and  even  a  decree  an- 
nulling the  marriage.  The  general  rule  is  that  the  defend- 
ant may  obtain  any  relief  she  would  have  been  entitled  to 
had  she  been  the  plaintiff.  In  this  respect  the  divorce  suit 
is  similar  to  the  suit  in  equity.  Thus,  in  an  action  for  sepa* 
ration,  the  defendant  may  obtain  an  absolute  divorce,  or 
alimony  without  divorce  or  the  custody  of  the  children ;  and 
in  the  action  to  annul  the  marriage,  any  relief  may  be  granted, 
such  as  partial  or  absolute  divorce,  alimony  or  the  custody 
of  the  children.^ 

§  551.  Void  marriage  as  a  defense. —  Every  suit  for  di- 
vorce is  a  proceeding  to  suspend  or  dissolve  a  marriage.  It 
proceeds  upon  the  theory  that  there  is  a  valid  marriage  to 
dissolve.  If  there  is  no  marriage  relation,  ,the  court  has 
nothing  to  do  but  dismiss  the  case.  If  the  relation  does  not 
exist  there  is  nothing  to  dissolve.  So  it  is  a  valid  defense 
in  every  divorce  suit  that  no  marriage  relation  exists,  and 

1  For  nature  of  defenses,  see  An-    745,  746.    For  joinder  of  defenses^ 
swer,  g  748.    For  nature  of  affirma-    see  Answer,  §  744. 
tive  relief,  see  Cross-biU,  §§  744^ 
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when  this  defense  is  made,  it  is  usual  to  ask  that  the  mar- 
riage be  annulled;  so  that  the  suit  must  proceed  upon  the 
issue  in  regard  to  the  marriage  until  that  is  determined;  then 
if  the  marriage  is  found  to  be  valid,  the  court  may  proceed 
to  hear  the  cause  for  divorce.^  It  would  be  illogical  to  pro- 
ceed to  dissolve  a  marriage  until  such  relation  is  shown  to- 
exist.  The  causes  for  which  a  marriage  will  be  annulled 
w^ill  be  noticed  elsewhere. 

§552.  Lack  of  jurisdiction. —  Jurisdiction  over  the  sub- 
ject-matter is  not  waived  by  a  general  appearance  of  the 
defendant.*  He  may  answer  and  even  ask  for  afBrmative 
relief,  and  would  not  be  estopped  to  show  that  the  plaint- 
iff's residence  in  the  state  was  not  honafide^  or  for  the  re- 
quired length  of  time,  or  was  of  such  a  temporary  nature  as 
not  to  be  a  complete  domicile.  If,  however  the  court  has 
jurisdiction  over  the  subject-matter  by  reason  of  the  dom- 
icile of  one  of  the  parties,  the  voluntary  appearance  of  the 
non-resident  will  give  the  court  jurisdiction  to  grant  not  only 
a  decree  o^  divorce,  but  a  decree  for  alimony  and  the  cus- 
tody of  the  children.'  Where  the  plaintiffs  residence  has 
been  of  a  temporary  nature,  and  the  evidence  shows  that  he 
still  has  business  and  property  interests  in  his  former  state, 
the  presumption  is  that  he  will  return  and  that  he  intends^ 
to  do  so.*  The  defendant  may  prove  any  fact  tending  to 
show  that  the  court  is  without  jurisdiction  of  the  subject- 
matter.  If  the  plaintiff  is  a  domiciled  citizen,  and  has  re- 
sided in  the  state  the  required  length  of  time  so  that  the 
court  has  jurisdiction  over  the  subject-matter,  all  objections 
to  the  form  of  service,  or  any  defects  in  the  process,  must 
be  attacked  by  special  appearance,  or  such  errors  will  be 
waived.' 

* 

1  See  void  marriage  as  a  defense  ^  §  26. 

in  Wheeler  v.  W^heeler,  76  VSTis.  631,  >  §  26. 

45  N.  W.  531;  VTinans  v.  Winans,  <§§  4(Ma 

124  N.  Y.  140,  26  N.  E.  293;  Free-  «  Jones  v.  Jones,  108  N.  Y.  415w 
man  v.  Freeman  (Ky.),  13  S,  W. 
246;  S.  V,  D.,  10  P.  D.  75. 
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§  553.  Articles  of  separation  as  a  defense. —  The  hus- 
band and  wife  cannot  change  or  avoid  the  obligations  of 
their  marriage  relation  by  their  agreement,  for  such  agree- 
ments are  void  so  far  as  they  contravene  public  policy  or 
disregard  duties  imposed  by  law.  The  parties  can  make  no 
valid  agreement  to  live  in  separation,  because  cohabitation 
is  a  legal  duty  arising  out  of  the  marital  relation.  But  the 
husband  may  bind  himself  to  support  the  wife,  since  that  is 
but  one  of  the  duties  he  assumed  at  marriage,  and  such 
agreement  does  not  violate  the  policy  of  the  law.  The 
agreements  of  the  parties  are  not  a  bar  to  proceedings  for 
divorce.*  The  court  wiU  administer  the  law  regardless  of 
their  express  agreements.  In  some  instances,  however,  the 
agreement  of  the  parties  and  the  lapse  of  time  may  be  spme 
evidence  of  acquiescence  or  insincerity  and  will  constitute  a 
defense.*  The  wife  is  not  barred  from  obtaining  a  decree 
of  divorce  because  after  the  cruelty  complained  of  she  en- 
tered into  articles  of  separation.'  Nor  is  such  agreement  a 
bar  to  her  application  for  alimony.^  And  it  is  clear  that  an 
agreement  to  live  in  separation  cannot  operate  as  a  license 
for  adultery.*  The  separation  of  the  parties  cannot  be  jus- 
tified by  their  agreement  to  that  effect,  and  such  agreement 
will  not  bar  a  suit  for  restitution  of  conjugal  rights.*    Nor 

^Beeby  v.  Beeby,  1  Hag.  Ec.  789;  vived  by  subsequent  acts  of  cru- 

Nash  V.  Nash,  1  ^ag.  Con.  140;  elty.    Taylor  v.  Taylor  (N.  D.),  «3 

Rogers  v,  Rogers,  4  Paige,  51«.  For  N.  W.  89a 

effect  of  divorce  upon  articles  of  ^MiUer  v.  Miller,  1  N.  J.  Eq.886; 

separation,  see  §  1027.  Wilson  v.  Wilson,  40  la.  290.    See 

-Squires  u  Squires,  53  Vt  208,  also  this  subject  under  Alimony, 

citing   Matthews  v.  Matthews,  1  §  915. 

Swab.  &  T.  499;  WiUiams  v,  WiU-  » Stokes   v.    Stokes,    1  Ma  330; 

lams,  1  P.  &  M.  178.  Anderson  v,  Anderson,  1  Edw.  Gh. 

'Fosdick  V.  Fosdick,  15  R.  L  130.  880;    Morrell   v.  Morrell,  6  P.  D. 

See  contra,  Squires  v.  Squires,  53  98;  Gandy  v.  Gandy,  7  P.  D.  77: 

Vt.  208.  Kremelberg  v.  Kremelberg,  52  Md. 

Where  condonation  is  inferred  553.    On  this  point  see,  also^  Ck)n- 

from  an   agreement  to   separate  nivance,  §  483. 

and  divide  the  property,  the  wife  ^Westmeath   v.   Westmeath,    2 

is  entitled  to  a  decree  of  divorce  Hag.  Ec.  115.    See  Restitution  of 

where  the  condoned  cruelty  is  re-  conjugal  rights,  §  101. 
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Avill  it  justify  a  continued  separation  after  one  party  has  of- 
fered to  return.^ 

§  554.  Another  action  pending. —  There  may  be  two 
suits  for  divorce  properly  pending  at  the  same  time,  for  one 
istate  may  have  jurisdiction  to  change  the  status  of  the  wife 
and  another  state  to  change  the  status  of  the  husband.  And 
the  decree  first  rendered  will  dissolve  the  marriage  and  be 
ii  bar  to  the  other  suit  for  divorce.'  This  will  be  true  al- 
though the  decree  was  rendered  in  the  suit  last  commenced.' 
Both  courts  have  jurisdiction  over  the  static  of  the  parties, 
and  the  decree  first  obtained  dissolves  the  marriage  as  to 
both  parties.  It  will  be  seen  that  both  actions  are  right- 
fully and  lawfully  pending  at  the  same  time,  and  that  one 

1  See  Refusal  to  renew  cohabita-    ice  on  the  defendant  in  New  York, 
tion,  §  62.  She  obtained  a  decree  of  divorce 

A  separation  by  agreement  is  after  a  trial  in  which  the  husband 

not  desertion,  §  67.  appeared.    Held,  that  the  decree 

The  effect  of  articles  of  separa-  was  a  defense  to  the  husband^s  suit 

tion  has  been  considered  elsewhere,  although  her  suit  was  commenced 

As  evidence  of  consent  to  sepa-  subsequently, 

ration,  §  67.  In  a  similar  case  the  decree  was 

As    evidence    of    condonation,  held  valid.    It  was  said  that  if  the 

§  466.  husband  wished  to  avail  himself 

As  evidence  of  connivance,  §  488.  of  the  defense  of  another  action 

As  defense  to  criminal  proceed-  pending   he    should   have    inter- 

ings  for  desertion,  §  100.  posed  such  defense  in  the  wife*s 

As  defense  in  action  for  restitu-  suit     WUliams   v.    Williams,    53 

tion  of  conjugal  rights,  §  101.  Mo.  Ap.  624.    But  in  a  recent  case 

Effect  on  continuity  of  deser-  the  wife's  decree  obtained  under 

tion,  §  82.  similar    circumstances   was  held 

Effect  on  suits  for  impotence,  to  be  void  because  she  did   not 

g  686.  disclose  to  the  court  that  she  had 

Effect  on  amount  of  alimony,  filed  an  answer  in  the  husband  s 

§  915.  suit  then  pending  in  another  state. 

2  WiUiams  t;L  Williams,  58  Ma  Dunham  v,  Dimham,  57  IlL   A  p. 
Ap.  617.  475.    It  would  seem  that  the  Mis- 

>  Id.    In  Jones  v,  Jones,  108  N.  Y.  souri  case  is  sound,  as  the  failure 

415,  the  husband  commenced  an  to  interpose  the  defense  of  another 

action  for  divorce  in  New  York  by  action  pending  would  render  the 

publication  of  summon&   The  wife  decree  res  judicata  as  to  such  de- 

afterwards    sued   for   divorce   in  fense. 
Texas  and  obtained  personal  serv- 
88 


J? 
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suit  is  not  a  bar  to  another.  There  may  even  be  two  suits 
in  the  same  court.*  But  instances  will  arise  where  one  suit 
is  without  real  equity  or  without  jurisdiction,'  In  such  case 
the  court  will  grant  such  relief  as  it  can  to  the  innocent 
party.  Thus,  where  a  wife  brought  an  action  in  New  York 
for  separation  and  alimony,  and  the  husband,  intending  to 
defeat  her  action,  sued  for  a  dissolution  of  marriage  in 
Connecticut,  the  court  enjoined  the  husband  from  proceed- 
ing because  the  wife  was  unable  to  make  a  defense  in  Con- 
necticut, and  because  the  rights  of  the  parties  could  be  fully 
determined  in  the  first  suit'  A  wife  obtained  an  order  for 
alimony  and  attorney's  fees  in  New  York,  and  before  the 
order  was  complied  with  she  applied  in  Connecticut  for  an 
absolute  divorce.  The  referee  reported  in  her  favor,  but  no 
decree  was  entered.  She  then  tried  to  enforce  the  order  for 
alimony.  The  New  York  court  vacated  the  order  for  alimony 
and  stayed  all  proceedings  until  the  suit  in  Connecticut  was 
abandoned  by  the  wife.*  A  wife  was  permitted  to  try  an  a<;tion 
for  restitution  of  conjugal  rights  in  England,  although  her 
husband  had  commenced  a  suit  for  divorce  in  India.  In 
both  cases  the  issue  was  the  adultery  of  the  wife.  Both 
suits  were  allowed  to  proceed,  as  both  courts  had  jurisdic- 
tion.* 

§  555.  Bes  a4jndicata« — The  doctrine  of  res  adjudicata 
applies  to  suits  for  divorce.*  If  the  court,  having  jurisdic- 
tion over  the  subject-matter  and  the  parties,  has  tried  the 
issues  and  entered  a  decree  of  divorce  dissolving  the  mar- 
riage, the  parties  are  estopped  to  try  the  issues  again.''  Such 
decree  is  an  absolute  bar  to  a  second  proceeding  to  dissolve 
the  marriage.®  The  former  decree  of  divorce  is  a  bar,  although 
it  may  be  erroneous  and  voidable.    It  stands  as  an  adjudica- 

iMonroy  u  Monroy,  1  Edw.  Ch.  » Thornton  v.  Thornton,  11  P.  D. 

883.  170. 

2 For    jurisdiction    of    federal  •Wagner  v,  Wagner,  S6  Miiuu 

courts  while  suit  is   pending  in  039,  80  N.  W.  766. 

state  courts,  see  Sharon  v,  Hqttj,  ^Wagoner  v.  Wagoner  (Md.),  25 

86  Fed.  837.  A.  38a 

'Kittle  V.  Kittle,  8  Daly,  7a  « Jones  v.  Jones,  108  N.  Y.  415; 

4  Nichols  V.  Nichols,  13  Hun,  42a  Williams  v.  WiUiams,  58  Ma  Ap. 
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tion  of  the  status  of  the  parties  until  it  is  vacated  by  proper 
proceedings.^  But  if  the  former  decree  is  void  for  want  of 
jurisdiction,  it  is  a  mere  nullity,  and  does  not  estop  the  par- 
ties or  one  of  them  from  obtaining  a  valid  decree.'  Where  a 
decree  obtained  by  fraud  is  pleaded  as  a  bar,  the  plaintiff  may 
show  the  invalidity  of  the  decree,  although  it  was  obtained 
in  the  same  state.'  A  decree  of  separation  is  a  mere  sus- 
pension, and  not  a  dissolution,  of  the  marital  relation,  and  is 
not,  therefore,  a  bar  to  a  suit  to  dissolve  the  marriage.*  An 
absolute  divorce  is,  of  course,  a  bar  to  an  action  for  a  decree 
of  separation.  Such  decree  would  have  no  effect  if  an  ab- 
solute divorce  had  been  rendered.*  But  if  the  wife  fails  in 
her  suit  for  dissolution  she  will  not  be  permitted  to  bring  a 
second  suit  on  the  same  cause  of  action  for  a  separation ; 
because  she  might  have  obtained  such  partial  relief  in  the 
former  action  if  the  facts  were  sufficient.*  The  estoppel  of  a 
decree  of  divorce  extends  to  aU  the  questions  that  might  have 
been  litigated  in  the  proceeding.''  The  party  cannot  apply  for 
divorce  on  the  same  grounds.®  The  estoppel  does  not  extend 
to  separate  and  distinct  offenses  not  alleged  in  the  petition. 


» 


617;  Munson  v.  Munson,  14  N.  Y.  N.  W.  524;  Edgerly  v,  Edgerly,  11» 
Supp.  692;  Hunt  v.  Hunt,  73  N.  Y.  Mass.  53;  Mason  v.  Mason,  8  P.  D. 
217;  Coddington  v.  Ckxidington,  10  21;  Green  v.  Green,  3  P.  &  M.  121;^ 
Abb.  Pr.  450;  Hood  v.  Hood,  110  Gells  v.  Geils,  1  Macq.  Ap.  Gas.  86- 
Mass.  463;  Hood  v.  Hood,  11  Allen,  255;  s.  a,  20  Eng.  Law  &  Eq.  1 ;  a  c.,. 
196;  Cooper  v.  Cooper,  7  O.  (Pt  2),  15  Scotch  Sess  Cas.  (2d  Ser.)  H.  of 
238 ;  Roth  v.  Roth,  104  Hi  35 ;  Ross  v.  L.  2a  But  see  Hitchins  u  Hitch- 
Ross,  129  Mass.  24a  But  see  Stil-  ins,  41  la  Ap.  82. 
phen  V.  Stilphen,  58  Me.  508;  Stil-  ^In  re  James'  Estate,  99  CaL  374. 
phen  V,  Houdlette,  60  Me.  447.  « Wagner  v.  Wagner,  36  Minn* 

1  Crabill  v.  Crabill,  22  Or.  588,  30  239,  30  N.  W.  76a 

p. 820.  'Husband  v.  Husband,  67  Ind. 

^Sewalli?.  Sewall,  122  Itfass.  156;  583;  Nicholson  v,  Nicholson,  lia 

WiUiams  v.  WiUiams,  130  N.  Y.  193,  Ind.  131 ;  Tillison  v.  Tillison,  63  Vt 

29  N.  E.  98;  Blain  v,  Blain,  45  Vt  411,  22  A.  531;  Conant  v,  Conant, 

538;  Van  Storch  v.  Griffin,  71  Pa.  10  CaL  249. 

St.  240.  8  Thurston  v,  Thurston,  99  Mass. 

•Whetstone  v.  Whetstone,  31  la.  39;  Slade  v.  Slade,  58  Me.  157;  Mil- 

27a  ler  v.  Miller,  150  Mass.  111. 

« Evans  v.  Evans,  43  Minn.  31,  44  »Bartlett  v.  Bartlett,  113  Mass. 
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The  same  offense  may  be  alleged  as  a  different  cause  for 
divorce  in  a  subsequent  action.  Thus,  depriving  the  wife  of 
necessary  medicines  and  care  during  sickness  may  not  be 
cruelty,  and  an  adjudication  that  it  is  not  cruelty  will  not 
l)reclude  the  party  from  alleging  the  same  offense  as  neglect 
to  provide,  or  gross  neglect  of  duty.  A  judicial  determinar 
tion  that  the  defendant  did  not  commit  adultery  with  a  cer- 
tain person  does  not  estop  the  plaintiff^  from  showing  that 
he  had  been  convicted  of  an  assault  upon  that  person  with 
intent  to  commit  rape,  and  so  will  not  bar  a  divorce  for  con- 
viction of  crime.^ 

If  the  action  was  premature  it  must  be  dismissed,  but  such 
dismissal  will  not  be  a  bar  to  a  subsequent  action  for  the  same 
cause.  The  dismissal  is  not  a  judicial  determination  that 
the  cause  of  action  did  not  exist  or  will  not  accrue.*  The 
estoppel  does  not  extend,  of  course,  to  offenses  committed 
subsequent  to  the  former  suit.'  A  charge  of  adultery,  al- 
though made  in  a  divorce  suit,  may  be  cruelty  under  some 
circumstances,  and  this  form  of  cruelty  may  be  made  a  cause 
for  divorce  in  a  subsequent  proceeding.^  It  seems  that  if 
an  unfounded  accusation  of  adultery  was  made  before  the 
charge  was  made  in  a  suit  for  divorce,  the  defendant  should 
allege  the  accusation  as  a  defense  in  recrimination  or  as  a 
cause  for  divorce.  The  estoppel  of  a  decree  of  divorce  does 
not  extend  to  all  the  ancillary  relief  the  parties  might  have 
demanded  or  litigated.^    The  decree  should  be  an  adjudica- 

312;  Vinsaiitu'Vin8ant,49Ia.689;  v.  Moore,  23  Teic  237;   Glande  r. 

Lyster  v.  Lyater,  111  Mass.  327;  Peat,  43  La.  An.  161, 8  Sa  884;  Rob- 

Bauder*8  Ap.,  115  Pa.  480,  10  A.  41 ;  inson  v.  Robinson,  2  P.  D.  73;  Hen- 

Haltenhof  v,  Haltenhof,  25  lU.  Ap.  derson  u  Henderson,  19  Grant,  Ch. 

236;  Id.,  44  Hi  Ap.  133;  Knapp  v.  464;  Vamey  v,  Vamey,58  Wia  19; 

Knapp,  6  P.  D.  10.  Farquar  v.  Farqnar,  20  Or.  69,  25  P. 

1  Vinsant  v.  Yinsant,  49  la.  639.     .  146. 

^Rivers  v.  Rivers,  65  la.  568.  ^Htd  Haley  r.  De  Haley,  74  GaL 

<  Vance   v.  Vance,  17   Me.  208;  489,  14  P.  92,  and  16  P.  24a 

GriflSn  v.  Griffin,  8  R  Mon.  120;  *  But  a  decree  of  alimony  is  pre- 

Finney  v.  Finney,  1  P.  &  M.  483;  sumed  to  be  a  final  adjudication 

Lewis  V.  Lewis,  106  Mass.  309 ;  Bevan  of  property  rights.    §  903. 
V,  Bevan,  4  Swab.  &  T.  265;  Moore 
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tion  of  all  the  issues,  but  should  not  estop  either  party  from 
seeking  the  custody  of  a  child,  or  its  maintenance,  or  an  ad- 
justment or  division  of  the  property,  or  suits  to  set  aside 
fraudulent  conveyances.'  If  the  decree  does  not  purport  to 
fix  the  custody  of  the  children  or  settle  the  property  rights 
of  the  parties,  it  will  not  preclude  either  party  from  obtain- 
ing such  relief  in  a  subsequent  proceeding.^  And  it  is  clear 
that  a  decree  obtained  in  another  state  will  not  affect  the 
right  to  ancillary  relief  against  property  not  within  the  ju- 
risdiction of  the  oourt.^  A  decree  of  divorce  necessarily 
finds  that  a  marriage  existed  between  the  parties,  but  if,  in 
effect,  there  was  a  prior  marriage  undissolved,  such  decree 
will  not  estop  one  of  the  parties  from  showing  the  prior 
marriage  because  the  validity  of  the  prior  marriage  was  not 
adjudicated.^ 

A  party  having  set  up  certain  ill  <XMiduct  as  a  cause  for 
divorce  and  having  failed  to  obtain  a  decree  is  bound  by  the 
dismissal  of  the  action  and  cannot  set  up  the  same  ill  con- 
duct as  a  defense  in  a  subsequent  action.  The  dismissal  is 
an  adjudication  that  the  ill  conduct  is  not  a  cause  for  di- 
vorce, and  therefore  it  is  not  a  bar  in  recrimination.^  If  a 
wife  sue  for  divorce  on  the  ground  of  intolerable  severity 
and  refusal  to  support,  and  her  bill  is  dismissed  after  a  full 
hearing,  she  cannot  set  up  the  same  conduct  as  a  defense, 
since  it  has  been  adjudicated  that  the  conduct  was  not  suffi- 
cient cause  for  divorce,  and  therefore  not  a  bar  in  recrimina- 
tion.*   An  adjudication  is  final  and  conclusive  as  to  "  every 

1  Thompson  V.  Thompson,  182  Ind.  ^  Thurston  v,  Thurston  Olinn.), 
2S8,81N.E.529;Behrleyv.Behrley,  59  N.  W.  1017;  Cook  v.  Cook,  66 
93  Ind.  255;  John9on  v.  Johnson,  Wis.  195;  Golding  v.  Golding,  82 
65  How.  Pr.  517;  Meldrum  v.  Mel-  Ky.  51. 

drum,  15  Cola  47^  24  P.  1088.    See  <  WiUiams  v,  Williams,  63  Wis. 

contra.  Husband  v.  Husband,  67  58. 

Ind.  58a  A  Robinson  v.  Sobinson,  3  P.  D. 

2  Gray  v.  Thomas,  83  Tex.  246, 18  75. 

&  W.  721;  Whetstone  v.  Coffey,  48        fiTiUison  r.  TiUison,  68  Vt  411, 
Tex.    269,   overruling    Hardin   v.    22  A.  531. 
Hardin,  38  Tex.  616. 
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matter  coming  within  the  litigated  purview  of  the  original 
action,  both  in  respect  to  matters  of  claim  and  of  defense."  * 
If  the  action  had  been  dismissed  without  prejudice  the  cause 
for  divorce  in  the  first  suit  might  be  set  up  as  a  defense.  A 
decree  dismissing  the  wife's  bill  for  separate  maintenance  is 
not  a  defense  to  a  subsequent  suit  by  the  husband  for  di- 
vorce for  her  desertion  because  the  issues  are  not  identical.* 
To  work  an  estoppel  the  decree  must  be  a  final  adjudication 
and  not  a  mere  dismissal  without  prejudice.*  A  decree  dis- 
missing a  suit  for  divorce  because  no  marriage  existed  be- 
tween the  parties  is  an  adjudication  that  no  marriage  ex- 
isted and  is  binding  upon  both  parties.* 

§  556.  Estoppel. — The  doctrine  of  estoppel  is  not  always 
applicable  in  actions  affecting  the  siatus  of  the  husband  and 
wife,  for  the  obvious  reason  that  the  interest  of  the  state 
will  not  permit  the  marriage  relation  to  be  changed  or  dis- 
solved on  account  of  the  misconduct  of  one  party  which  may 
estop  him  from  asserting  the  truth.  In  an  action  for  divorce 
the  marriage  cannot  be  proved  by  the  same  evidence  which 
would  prove  a  marriage  in  a  suit  by  a  third  person  against 
the  husband  for  necessaries  furnished  the  wife.  In  the  suit 
for  necessaries  he  will  be  estopped  to  deny  a  marriage  if  he 
has  lived  with  the  woman  as  his  wife  and  otherwise  held 
her  out  to  the  world  as  his  wife.  But  should  this  woman  sue 
him  for  divorce,  his  conduct  would  not  estop  him  from  de- 
nying that  a  marriage  existed.  It  will  be  seen  that,  if  there 
is  a  valid  and  subsisting  prior  marriage,  no  conduct  of  the 
parties  can  render  th6  second  marriage  valid.  In  such  case 
it  is  said  that  "  courts,  for  the  promotion  of  private  justice 
in  a  given  case,  ought  not  to  adopt  a  rule  of  evidence,  or  so 
apply  the  doctrine  of  estoppel,  as  to  render  valid  a  marriage 
(through  the  acts  of  the  parties  operating  by  way  of  estop- 
* 

1  Freeman  on  Judgments,  §  249.  579;  Ck>melius  v.  Cornelius,  31  Ala. 

«Umlauf  V.  XJmlauf,  117  IlL  580;  479;  Ashmead  v,  Ashmead,  23  Kan. 

Wahle  V.  Wahle,  71  IlL  510.  263;  Brown  v.  Brown,  87  N.  H.  536. 

•Burton  v.  Burton,  58  Vt  414;  *Amory  v.  Amory,  26  Wis.  152. 
English  V.  English,  27  N.  J.  Eq. 
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pel)  which  the  statute  expressly  prohibits  and  declares  null 
and  void,  as  contrary  to  public  policy  and  leading  to  social 
«vils  which  the  state  has  an  interest  in  preventing.  Should 
it  appear  in  an  undefended  action  that  the  marriage  sought 
to  be  dissolved  was  null  and  void,  it  would  be  the  duty  of 
the  court  to  refuse  a  divorce,  otherwise  it  would  aflBrm  as 
valid  that  which  the  statute  declares  void.  If  the  doctrine 
of  estoppel  can  be  applied  to  this  case,  it  could  to  an  incest- 
uous marriage  if  one  of  the  parties  were  innocent."  ^ 

In  some  instances  a  party  will  be  estopped  to  show  that  a 
decree  of  divorce  is  void.  Where  he  has  invoked  the  aid  of 
the  court,  it  is  held  that  he  cannot  deny  its  jurisdiction.* 
One  who  has  accepted  the  benefits  of  a  void  decree  may,  in 
some  instances,  be  estopped  to  deny  its  validity,'  and  acqui- 
escence in  a  void  decree  may  have  the  same  effect  where 
only  property  rights  are  involved.*  "Where  a  husband  per- 
mits his  wife  to  marry  another  without  raising  the  objection 
that  she  has  no  valid  divorce,  he  is  estopped  from  showing 
the  decree  void  for  lack  of  jurisdiction  where  his  only  ob- 
ject in  vacating  the  decree  is  to  obtain  the  custody  of  a 
€hild.*  Where  a  woman  permits  her  husband  to  obtain  a 
void  divorce,  and  she  afterwards  marries  another,  she  is  es- 
topped to  deny  the  validity  of  such  decree,  and  is  not  entitled 
to  a  distributive  share  of  her  former  husband's  estate.* 

1  Film  r.  Finn,  62  How.  Pr.  88.  v.  Simpson,  9  R  Mon.  454;  Baily  v. 
See,  also,  Robbinsu  Potter,  98  Mass.  Baily,  44  Pa.  St  274;  Prater  v. 
532;  Holmes  v.  Holmes,  4  Lansing,    Prater,  87  Tenn«  78. 

^88;  DUlon  t;.  Dillon,  60  Ga.  204;  ^ZoeUner  v.  Zoellner,  46  Mich. 

Hoig  V.  Gordon,  17  Grant  Ch.  699;  611;  Yorston  v.  Yorston,  82  N.  J. 

3iason  v.  Mason,  101  Ind.  26;  Lea  v,  Eq.  496;  Richeson  v.  Simmons,  47 

Lea,  104  N.  C.  608, 10  &  K  488.  Ma  20. 

2  Matter  of  Morrison,  52  Hun,  » Whittaker  v.  Whittaker,  61  DL 
102;  Feyh's  Estate,  5  K.  Y.  Supp.  Ap.  263. 

"90;  Ems  V.  Ellis  (Minn.),  66- N.  W.  « Arthnr  v.  Israel,  15  Colo.  147: 

1036.  Mohler  v.  Shanks'  Estate  (la.),  61 

'Richardson's  Ap.,  132  Pa.  293,  N.  W.  981.    In  Marvin  v.  Foster 

49  A  82;  Loud  v.  Loud,  129  Mass.  (Wis.),  63  N,  W.  484,  the  husband 

14;  Ellis  V.  White,  61  la.  644;  Elliott  deserted  the  wife  and  resided  in 

X,  Wohlfrom*  55  CaL  884;  Bourne  another  state.    She  obtained  a  di- 
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§  557.  Estoppel  by  decree  obtained  by  fraud. —  A  decree 
obtained  by  fraud  will  not  operate  as  an  estoppel  unless  the 
injured  party  has  relied  upon  the  decree  or  accepted  its  ben- 
efits, or  been  guilty  of  laches.  Such  decree  may  be  declared 
void  in  a  proper  proceeding.  If  a  decree  has  been  obtained 
by  fraud  it  can  be  attacked  by  the  injured  party  only.  If^ 
after  sucH  decree,  a  third  party  marries  one  of  the  divorced 
parties,  he  is  bound  by  the  decree  and  cannot  avail  himself 
of  the  fraud  to  have  the  decree  set  aside  in  order  to  invali- 
date his  marriage.  Where  a  decree  obtained  by  fraud  wa» 
attacked  by  a  third  person  who  had  married  one  of  the  di' 
vorced  parties,  it  was  said:  "No  fraud  is  alleged  by  either 
against  the  other,  and  neither  could  assert  that  it  was  not  a 
valid  judgment,  as  they  were  both  equally  guilty  of  the 
fraud.  It  effectively  divorced  the  parties  to  it,  and  their 
marriage  was  no  longer  in  force  in  any  legal  sense.  The 
plaintiff  in  this  action  has  not  been  defrauded,  nor  is  he  in- 
jured by  it.  .  .  .  She  was  competent  to  marry,  because 
her  former  marriage  was  not  then  in  force,  and  being  com- 
petent, it  is  of  no  legal  consequence  to  the  plaintiff  how  she. 
became  so."  ^  In  a  similar  case  this  ruling  was  followed.  It 
was  held  that  the  fraud  was  upon  the  court  and  the  law,  not 
upon  the  parties,  who  were  in  pari  ddicto  and  could  not  com- 
plain of  mutual  fraud.  The  court  upon  which  the  imposi- 
tion was  practiced  may  vacate  the  decree,  but  until  this  is 
done  a  third  person  cannot  show  the  fraud  in  another  court 
in  another  action.* 

§  558.  Extent  of  estoppel  of  decree  against  non-resident*. 
Ordinarily  an  estoppel  does  not  extend  to  issues  not  raised 
in  the  pleadings  or  to  matters  not  within  the  jurisdiction  of 

vorce  which  was  void  on  aocount  ing  husband  in  her  estate.    Htldy 

of  defective  service  of  summons,  that  as  the  action  related  solely  to 

The  husband  had  actual  notice  of  property  rights,  the  husband  wa& 

the  proceedings  and  interposed  no  estopped  from  asserting  that  the 

defense,,  but  relied  upon  the  de-  divorce  was  void, 

cree  and  married  another  woman.  ^  Kinnier  v.  Kinnier,  45  N.  Y.  535» 

Upon  the  death  of  the  first  wife  '  Ruger  v.  Heckel,  21  Hnn,  4S9. 
he  claimed  the  rights  of  a  surviv- 
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the  court.  The  decree  against  a  non-resident  is  valid  as  far 
as  it  dissolves  the  marriage,  but  invalid  so  far  as  it  attempts 
to  adjust  property  rights  or  fix  alimony.  It  cannot  deter- 
mine the  rights  of  the  non-resident  wife  to  alimony  or  cus- 
tody of  the  children  who  reside  with  her  in  a  foreign  juris- 
diction.^ If  a  decree  against  a  non-resident  was  an  estoppel 
to  all  proceedings  for  divorce  and  alimony,  a  husband  could 
leave  the  wife,  obtain  a  divorce  in  another  state,  and  plead 
subh  a  decree  as  a  bar  to  any  subsequent  proceeding  by  the 
wife.  "  To  give  the  judgment  such  an  effect  would  be  ta 
offer  a  premium  to  all  discontented  husbands  by  Way  of  de- 
serting their  wives  and  obtaining  a  secret  divorce  in  »  for- 
eign jurisdiction,  and  thus  relieve  his  lands  in  this  state  of 
all  inchoate  interest  on  the  part  of  the  wife,  and  himself  of 
all  obligations  to  pay  alimony,  allowance  or  support.  It 
would  thus  put  it  in  the  power  of  the  husband  to  do  through 
the  instrumentality  of  a  foreign  jurisdiction  what  he  could 
not  do  in  the  courts  where  he  and  his  wife  resided.  We  are 
not  disposed  to  sanction  so  great  an  imposition  upon  our 
own  citizens  and  the  domestic  policy  of  our  own  state."  * 

§  559.  Estoppel  by  decree  obtained  in  another  state 
without  actual  notice. — Where  the  court  has  jurisdiction 
over  both  parties  and  the  subject-matter  of  the  suit,  its  de- 
cree will  be  conclusive  on  the  parties,  their  legal  representa- 
tives and  privies,  in  all  countries  where  their  statics  is  again 
drawn  in  question.  And  this  is  particularly  true  of  decrees^ 
fixing  the  statics  of  both  persons,  "  for  they  are  in  the  nature 
of  judgments  m  remj  which  are  binding  on  the  whole  world."  * 

1  Cochran  v,  Cochran  (Neb.),  60  not  before  the  court,  and  that  ali- 
N.  W.  942;  Harris  v.  Harris  (N.  C),  mony  might  be  granted  in  a  subee- 
20  S.  £.  187;  EQine  v.  Kline,  57  la.  quent  action.  And  this  seems  ta 
886.  be  the  correct  doctrine.  SeeThurs- 

2  Cook  V.  Cook,  66  Wis.  195.  The  ton  v.  Thurston  (Minn.),  59  N.  W, 
court  then  proceeded  to  hold  the  1017; .  Cochran  v.  Cochran  (Neb.), 
foreign  decree  void.  But  in  the  60  N.  W.  942.  And  see,  also,  Re- 
dissenting  opinion  it  was  main-  oovery  of  alimony  after  marriage 
tained  that  the  decree  was  valid  is  dissolved,  p  036;  Custody  of  chil- 
as  to  the  status  of  the  parties,  but  dren  in  another  jurisdiction,  §  980, 
was  not  an  ad  judipation  of  matters  '  Roth  r.  Roth,  104  111.  85. 
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But  a  difficulty  arises  where  one  of  the  parties  resides  in  a 
distant  state  and  has  no  notice  of  the  proceedings,  no  oppor- 
tunity for  defense  and  no  day  in  court.  In  such  case,  in  the 
absence  of  fraud,  the  non-resident  defendant  is  bound  by  the 
decree,  so  far  as  it  dissolved  the  marriage,  for  the  state  has 
a  riffht  to  reffulate  the  staivs  of  one  who  is  domiciled  in 
its  territory,  regardless  of  the  rights  of  a  non-resident  de- 
fendant. Such  decree  will  operate  as  an  estoppel  in  any 
subsequent  proceeding  between  the  parties  for  divorce,  al- 
thouffh  the  defendant  had  no  actual  notice.  Actual  notice 
should  be  given  in  every  case  where  the  defendant's  address 
is  known  to'  the  plaintiff ;  and  where  the  plaintiff,  knowing 
the  wife's  address,  fails  to  give  her  notice,  the  decree  is  to 
fiome  extent  a  fraud  upon  her,  and  it  is  peculiarly  hard  that 
she  should  be  estopped  by  it.  In  one  instance  a  court  re- 
fused to  hold  a  decree  obtained  in  another  state  a  bar  to 
subsequent  proceedings  because  the  husband,  knowing  his 
wife's  address,  concealed  all  the  proceedings  from  her.  The 
chief  justice,  in  affirming  this  decree,  admitted  that  each 
state  or  government  has  "  the  right  to  regulate  the  forma- 
tion and  dissolution  of  the  marriage  contract  so  far  as  it 
affects  its  own  citizens,  but  denied  that  decrees  against  non- 
resident defendants  can  affect  the  statv^  of  such  non-residents 
in  the  state  where  thev  are  domiciled.'^  He  said  that  "  a 
judgment  can  carry  with  it  per  se  no  extraterritorial  force 
where  the  jurisdiction  in  the  case  rests  alone  on  the  fact 
that  the  complainant  has  .his  domicile  within  such  jurisdic- 
tion. All  the  claim  which  such  an  adjudication  has  to  for- 
eign recognition,  in  my  opinion,  rests  on  the  ground  of 
comity.  It  is  not  a  judgment  such  as  is  entitled  to  recogni- 
tion and  enforcement  in  other  states  by  force  of  the  act  of 
congress  and  the  constitution  of  the  United  States.  In  my 
opinion  it  is  only  judgments  that  ensue  from  jurisdiction 
regularly  obtained  over  the  parties  by  service  of  process 
upon  them,  or  by  voluntary  appearance,  or  when  the  pro- 
ceeding is  strictly  in  rem^  that  carry  with  them  these  high 
sanctions,  and  which,  therefore,  are  everywhere  conclusive. 
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Jurisdiction  in  divorce  suits  arising  out  of  the  status  and 
domicile  of  one  of  the  parties  cannot  impart  to  a  judgment 
any  such  efficiency.  Nevertheless,  as  marriage  is  a  matter 
of  universal  recognition  and  interest  among  civilized  people, 
a  judgment  of  divorce,  resting  even  on  such  a  contracted 
foundation  as  the  domicile  of  one  of  the  parties  alone,  bears 
with  it  into  other  jurisdictions  a  title  to  respect,  and  in  some 
cases  a  claim  to  voluntary  adoption.  In  such  instances  I  re- 
gard the  question  whether  the  judgment  shall  be  extra- 
territorially  enforced  to  be  one  resting  entirely  on  the  con- 
sideration that,  in  a  matter  of  universal  interest  of  this 
nature,  an  obligation  rests  upon  every  government  to  carry 
into  effecft,  as  far  as  is  reasonably  practicable,  and  as  may  be 
consistent  with  its  own  policy,  all  foreign  judgments.  But 
an  appeal  of  this  kind  to  interstate  comity  should^  IthinTc^ 
never  prevail  when  thejudgrnent  sought  to  he  accredited  has 
been  rendered  in  violation  of  that  fundamental  a^xiom  of  jus- 
ticBy  before  referred  to^  that  the  parties^  before  their  rights  are 
adjudged^  shall  ha/oe  a/n  opportunity  of  being  heard,  A  judg- 
ment  of  divorce  proceeding  from  a  Jurisdiction  founded  on 
domicile  would  not  contravene  essential  rides  of  natural  jus- 
tice if  actual  notice  to  appear  had  been  served  on  the  defend- 
ant residing  abroad.  It  is  true  that  a  notice  so  served  on  a 
litigant  out  of  the  jurisdiction  in  .which  a  suit  is  pending 
may  add  nothing  to  the  judicial  right  to  take  cognizance 
over  the  cause,  but  nevertheless  it  may  impart  a  quality  to 
the  resulting  judgment  that  will  serve  as  a  credential  to  it 
in^  a  foreign  jurisdiction."  ^  This  reasoning  is  approved  in  a 
recent  work  on  estoppel  as  "  the  only  feasible  and  safe  doc- 
trine in  questions  of  this  character.  .  .  .  There  can  be 
no  question  but  that  a  divorce  granted  by  a  court  of  an- 
other state,  where  the  parties  to  a  suit  are  domiciled  in  dif- 
ferent jurisdictions,  and  the  plaintiJS  does  not  know,  and 
cannot  by  diUgent  inquiry  ascertain,  the  abode  of  the  defend- 
ant,  and  cannot,  therefore,  give  actual  notice  of  his  suit, 
would,  under  such  circumstances,  be  valid  in  every  other 

1  Doughty  V.  Doughty,  28  N.  J.  Eq.  581. 
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state.  The  doctrine  above  stated,  therefore,  would  not 
apply ;  but  it  is  in  those  cases  where  the  plaintiff,  knowing- 
the  abode  of  the  defendant,  wilfully  conceals  the  pendency 
of  the  action  from  such  defendant,  and  gives  notice  by  publi- 
cation in  some  obscure  sheet  for  the  purpose  of  diminishing 
the  risk  of  publication,  and  yet  be  sufficient  to  give  jurisdic- 
tion to  the  court."  ^  The  New  Jersey  case  has  been  followed 
in  that  state  and  cited  with  approval  in  Wisconsin.* 

§  560.  Estoppel  by  decree  obtained  In  another  state  by 
fraud. —  Where  a  fraud  has  been  practiced  upon  a  court  of 
another  state  in  a  matter  pertaining  to  jurisdiction,  the  de- 
cree is  open  to  collateral  attack  for  lack  of  jurisdiction,  and 
it  is  clear  that  sudi  decree  will  not  be  an  estoppel;  .  This  is 
true  because  the  jurisdiction  of  the  court  is  always  open  to 
inquiry.  Where  the  fraud  does  not  affect  the  jurisdiction 
of  the  court,  but  is  c<m£ned  to  the  cause  ot  action,  or  the 
proof  consisted  of  false  and  perjured  testimony,  it  is  an 
open  question  whether  such  a  fraud  is  a  defense  to  an  action 
on  a  judgment  from  another  state.  There  are  some  author- 
ities holding  that  fraud  in  the  cause  of  action  or  the  evi- 
dence will  not  render  the  decree  void.'  On  the  other  hand^ 
it  is  maintained  that  where  an  unconscionable  judgm^it  or 
decree  is  obtained  by  fraud,  the  defendant  is  entitled  to  re- 
lief therefrom  in  the  state  where  it  was  entered ;  that,  since 
such  judgment  is  only  entitled  to  the  same  faiUi  and  credit 
as  it  had  in  the  state  where  rendered,  it  may  be  vacated  by 
proper  proceedings.  Such  proceeding  must  be  brought  in  a 
court  of  equity,  and  if  the  decree  of  another  state  is  ques- 
tioned or  declared  void  in  a  court  of  equity  ox  in  a  court  ex- 
ercising jurisdiction  of  both  law  and  equity,  the  judgment 

1  Herman  on  Estoppel  and  Res  Engstrom  v,  Sherburne,  187  Mass. 
Judicata,  §  58L  158;  McDonald  v.  Drew,  64  N.  H. 

2  See  Flower  v.  Flower,  42  N.  J.  547, 15  A.  148;  Metcalf  v.  6ilniore» 
Eq.  152,  7  A.  669,  and  Cook  u  Cook,  59  N.  H.  417;  Field  r.  Saunderaon^ 
56  Wia  195.  84  Ma  542;  Christmas  r.  Russell,  5 

•Van  Fleet,  Col.  Attack,  §  558,  Wall.  290;  MaxweU  r.  Stuart,  22 
citing  Andersdb  v.  Anderson,  8  O.  Wall.  77;  Davis  v.  Hagler,  40  Kan. 
109;  Riley  i'.  Murray,  8  Ind.  354;    187, 19  P.  628. 
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is  thus  allowed  the  same  faith  and  credit  as  woald  be  ac- 
corded to  it  in  the  state  where  it  was  rendered.  If  fraud 
<5an  be  pleaded  in  an  action  on  a  domestic  judgment  in  a 
state  where  the  action  is  pending,  it  is  equally  available  as  a 
■defense  in  an  action  on  a  foreign  judgment.' 

Decrees  of  divorce  obtained  by  fraud  may  be  declared 
void  in  an  action  in  another  state  where  such  decree  is  inter- 
posed as  a  defense.*  The  full  faith  and  credit  of  a  decree  is 
not  denied  if  its  merits  are  questioned  in  another  state,  since 
this  could  be  done  in  the  state  where  it  was  rendered.  It 
may  of  ten  amount  to  a  denial  of  justice  should  the  courts 
refuse  to  relieve  a  party  from  a  fraudulent  decree  of  divorce 
obtained  in  another  state.  It  would  give  the  party  an  op- 
portunity to  profit  by  his  own  wrong  if  he  could  obtain  a 
decree  by  fraud  in  another  state,  and,  without  actual  notice 
to  his  wife,  bar  the  wife's  suit  with  such  a  decree.  A  good 
illustration  of  the  injustice  which  might  follow  if  a  decree 
obtained  by  fraud  could  be  set  up  in  bar  of  the  wife^s 
proceeding  is  a  New  Jersey  case,  where  the  husband  soon 
after  marriaige  in  that  state  deserted  the  wife  and  removed 
to  Illinois,  where  he  commenced  proceedings  to  have  the 
marriage  annulled  for  fraud  and  lack  of  consent.  He  knew 
the  residence  of  his  wife,  who  remained  in  New  Jersey  near 
relatives  and  parents  of  both  parties,  but  instead  of  mailing 
notice  to  her  As  required  by  the  Illinois  law,  he  published 
the  notice  as  though  her  address  was  unknown.  When  the 
default  was  taken  against  .her  he  procured  a  decree  by  false 
and  perjured  testimony.    Subsequently  the  wife  brought 

1  Freeman  on  Judgments,  §  576,  that  he  has  been  in  the  state  one 
•citing  Rogers  v.  Gwinn,  21  la.  58;  year,  it  is  held  that  a  decree  so  ob- 
Davis  17.  Headley,  22  N.  J.  Eq.  115;  tained  is  not  void,  but  is  like  other 
Davis  V.  Smith,  5  6a.  274;  Bimeler  judgments  obtained  by  false  testi- 
V.  Dawson,  4  Scam.  536;  White  v,  mony,  and  is  not  subject  to  col- 
Trotter,  14  Smedes  &  M.  30;  Eaton  lateral  attack.  Thurston  v.  Thurs- 
V.  Hasty,  6  Neb.  419;  Keeler  v.  Els-  ton  (Minn),  59  N.  W.  1017. 
ton,  22  Neb.  810.  Where  the  hus-  'Annulment  of  decree  for  fraud, 
band  goes  to  another  state  and  §— .  • 
after  two  months'  residence  swears 
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Bnit  in  New  Jersey  for  divorce  and  alimony,  and  the  liasband 
pleaded  the  Illinois  decree  of  nullity  in  bar,  and  claimed  that, 
as  this  decree  was  rendered  by  a  court  having  jurisdiction, 
it  relieved  him  from  all  the  obligations  of  the  marriage. 
The  court  permitted  the  wife  to  show  that  the  decree  was 
obtained  by  false  testimony  and  that  said  marriage  was  not 
procured  by  force  or  fraud,  and  then  heard  the  evidence  and 
granted  the  wife  a  decree  of  divorce  and  alimony.  It  was 
held  that  "  the  power  of  the  court  to  relieve  against  fraud- 
ulent judgments  is  not  limited  to  judgments  recovered  in  the 
courts  of  the  same  state,  but  may  be  exerted  against  judg- 
ments recovered  in  the  courts  of  other  states,  whenever 
they  are  sought  to  be  made  the  foundation  of  an  action  or 
defense."  ^  This  case  was  followed  in  "Wisconsin,  and  the 
wife  was  allowed  to  prove  that  the  husband's  deree  obtained 
in  Michigan  was  based  upon  an  alleged  cause  of  action  which 
was  false  in  fact.  The  husband  had  in  fact  deserted  the 
wife  in  Wisconsin  and  located  in  Michigan.  There  he  ob- 
tained a  decree  on  the  ground  of  her  desertion,  but  the  wife 
had  no  actual  notice  of  the  proceedings.  She  remained  in 
Wisconsin  and  continued  to  reside  upon  the  homestead 
with  her  family.  She  brought  an  action  in  Wisconsin  ta 
set  aside  his  decree  of  divorce  on  the  ground  of  fraud,  and 
for  divorce  for  desertion  and  for  alimony.  It  was  held  that 
such  judgment  was  not  a  bar  to  the  wife's  suit  and  she  was 
granted  a  divorce  and  a  division  of  the  property.'  Where 
the  husband  goes  to  another  state  and  obtains  a  decree  by 
fraudulent  evidence,  the  wife  may  permit  the  decree  to  stand,, 
if  the  court  had  jurisdiction  to  render  it,  and  she  may  ob- 
tain an  order  modifying  the  decree  and  granting  her  ali- 
mony.* 

1  Doughty  V,  Doughty,  27  N.  J.  Leith  v.  Leith,  89  N.  H.  20;  Knowl- 

Eq.  815;  affirmed  in  28  N.  J.  Eq.  ton  t;.  Knowlton,  51  111.  ^.p.  71. 

581,  citing  More  r.  Gamble,  1  Stock.  ^  Cook  v.  Cook,  56  Wis.  195b 

247;  Tomkins  v.  Tomkins,  8  Stock.  'Cochran  v.  Coohran  (NelxX  6a 

612;  Borden  v.  Fitch,  15  Johns.  121;  N.  W.  942. 
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§  561.  Conspiracy  to  obtain  alimony  and  property. — 

It  is  a  proper  defense,  in  connection  with  a  general  denial, 
to  fihow  that  the  wife  is  not  seeking  a  dissolution  of  the 
marriage  on  account  of  matrimonial  wrongs,  but  to  obtain 
alimony  and  a  division  of  the  property  and  at  the  same  time 
escape  all  her  duties  as  a  wife.  Such  a  defense  is  similar  to 
the  defense  that  the  party  is  insincere  in  prosecuting  the* 
suit.  It  is  certainly  a  legitimate  and  pertinent  answer  to  a; 
suit  for  divorce,  not  as  an  absolute  bar  in  all  cases,  but  as* 
tending  to  affect  the  equities  of  the  case  and  to  enlighten 
the  court  as  to  the  attitude  of  the  parties.^  A  suit  for 
divorce  is  frequently  a  contest  for  property,  and  this  fact 
should  be  shown  in  the  answer  where  such  is  the  fact.  To- 
make  this  charge  in  the  answer  is  not  cruelty  or  an  ad-^ 
ditional  act  of  indignity  if  the  proof  should  fail.  Where  a- 
husband  alleged  that  the  wife's  suit  was  to  obtain  alimony 
and  a  portion  of  his  property  for  the  benefit  of  herself  and 
her  family,  and  not  out  of  fear  of  cruelty,  the  court  said:: 
"  We  cannot  see  why  he  may  not  make  that  defense,  with 
no  more  peril  to  himself  in  case  he  fails  to  prove  it  than  her 
would  incur  from  charging  his  wife  with  having  been  her- 
self guilty  of  cruelty,  or  other  misconduct,  by  which  his  vio- 
lence has  been  provoked.  The  position  of  a  party  defend- 
ing in  a  proceeding  of  this  character  would  be  dangerous- 
indeed  if  the  measure  of  the  complainant's  proof  could  be 
filled  up,  when  deficient,  by  referring  the  jury  to  the  fact 
that  the  husband,  in  his  defense,  has  charged  his  wife  either 
with  cruelty  toward  him,  or  a  conspiracy  to  get  his  money."  ^ 
§  563.  Miscondnct  of  plaintiff  not  amounting  to  a  cause 
for  divorce. —  The  misconduct  of  plaintiff  which  is  a  bar  to 
divorce  must  amount  to  a  cause  for  divorce  where  it  is  a 
separate  offense  and  in  no  way  conducing  to  or  provoking 
the  injury  complained  of.  Thfs  separate  and  distinct  offense 
is  a  bar  in  recrimination  and  must  amount  to  a  cause  for 
either  absolute  or  partial  divorce.'    The  defendant  may  set 

1  Adams  v.  Adams,  12  Or.  176.  >  See  Recrimination,  §§  425-443. 

2  Von  Glahn  v.  Yon  Qlahn,  46  BL 
184 
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up  as  a  defense  any  facts  showing  that  the  injury  com- 
plained of  was  caused  by  the  misconduct  of  the  plaintiff, 
and  is  not  a  real  injury  which  will  be  repeated  if  without 
provocation.  A  party  cannot  obtain  relief  for  desertion 
where  the  separation  was  caused  by  his  own  misconduct, 
whether  amounting  to  a  cause  for  divorce  or  not.^  And  a 
divorce  wiU  not  be  granted  for  cruelty  or  an  indignity  which 
was  provoked  by  the  misconduct  of  the  plaintiff.*  In  gen- 
eral,*it  may  be  said  that  the  misconduct  of  the  plaintiff  is  a 
defense  to  any  cause  for  divorce  where  the  offense  was  pro- 
voked by  the  plaintiff,  or  where  it  was  the  result  of  mutual 
fault.' 

^See   Distinction  in  -desertion,       'For  misconduct  which  will  pie- 
§§  96,  07.  dude  plaintiff  from  divorce  for  de- 

2  See  Cruelty,  §§826, 837, 828, 829.    sertion,  see  §§  87-01. 
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